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Massachusetts Drug Addiction Act:
Legislative History and Comparative Analysis

Wmriam J. Curran®

In 1968, Massachusetts followed New York and California, in the
adoption of a new approach to the problem of drug addiction. Rather
than the traditional emphasis on drying up the source of drugs, the
new program aims at the treatment and rehabilitation of the drug
addict. Professor Curran presents a comprehensive analysis of the
Massachusetts act in light of the earlier legislation and discusses some
of the particular skills required in the drafting of such legislation.

In all ancient cults impurity or unclean-
liness was considered a contagious disease:
whoever touched an “unclean” person be-
came unclean himself and was not admitted
to the temple without having undergone
purification rites. . . .

Hence society, endeavoring to protect it-
self, made its sick members the immediate
object of legislation. :

Sicerast, Civilization and Disease

MoNG THE last to be admitted to the temple are drug addicts.
Though they may be sick, as defined by some, they are
generally considered by the public to be among the most impure
and unclean in our society today. More than any other disease,
narcotic drug addiction is immersed in criminal punishment. The
narcotics control laws on the federal and state levels provide the
severest criminal-sentence provisions in our laws with the possible
exception of murder.* Most addicts begin the habit with narcotics
obtained or distributed illegally. The exceptions are those rela-
tively small number of persons called “medically addicted,” i.e.,
® S.M. Hyg., Harvard School of Public Health; LL.B., Boston College Law
School; LL.M., Harvard Law School; Utley Professor of Legal Medicine and Direc-
tor, Law-Medicine Institute, Boston University; Lecturer on Legal Medicine,
Harvard Law School.

1 “The chart and notes [Appendix B] show the almost unanimous trend toward
increasing the severity of penalties in all the states. Maximum sentences of forty
or more years as well as an increasing number of life sentences are sprinkled
through the provisions [of state laws]. Death penalties have been added for sale
to minors. Nearly half the states have some limitation on suspension, probation,

or parole which applies specifically to narcotics violations.” Eldridge, Narcotics
and the Law at 65 (1962).
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those whose addiction is induced after prolonged use of narcotics
as an analgesic (pain-killer) under legal prescription from a
physician.* After becoming addicted, however, it is virtually im-
possible for any addict to obtain narcotics legally. Even the instru-
ments used for injection of the drugs are usually obtained and held
by him illegally.® The cost of supporting an average “habit” is so
great (estimated in New York City in 1962 at $20-$25 per day),*
that nearly all addicts must resort to crime to get the money to
buy drugs. It would seem also that eventually most drug addicts
seek out other addicts as friends and companions, for mutual
support against the “straight” world.® The final step in this process
was blocked in 1962 by the United States Supreme Court, how-
ever, when a statute making the addiction itself a crime was de-
clared unconstitutional as a cruel and unusual punishment for a
condition which is essentially a disease.® At the time, nineteen
states had passed such legislation.”

It is estimated that there are between 45,000 and 100,000 drug
addicts in this country.® Their geographic distribution is uneven.
They are located largely in a few metropolitan centers which are
ports of entry for the drugs and at the same time concentration
points for economically deprived, minority-group populations. In
1962, the Federal Bureau of Narcotics reported that known addicts
in the United States resided as follows: 46.4% in New York State
(mainly in New York City); 15.6% in California (mainly in the
Los Angeles—San Diego area); 14.8% in Illinois (nearly all in

*See Felix, An Appraisal of the Personality Types of the Addict, 100 Am.].
Psych. 462, 463 (1944); Rayport, Experience in the Management of Patients
Medically Addicted to Narcotics, 156 J.AM.A. 684 (1954). For the classic study
in the field, see Kolb, Types and Characteristics of Drug Addicts, 9 Mental Hygiene
300 (1925). For a personal account of the effects of medical addiction in a well-
known radio personality, see Stern (with Fraley), Taste of Ashes (1959).

3 For example, Mass. Ann. Laws ch. 94, § 211 (Supp. 1963) makes illegal the
possession by a private person of a hypodermic syringe, hypodermic needle, or any
instrument adapted for the administration of narcotic drugs by subcutaneous injec-
tion except under written prescription from a physician. The prescription can be
issued for a year’s period, and may be renewed for one additional year,

“Mental Health Monograph 2, Public Health Service Publication No. 1021,
Narcotic Drug Addiction at 7 (1963).

$ Fictional accounts of this “addict society” have become best sellers, see Algren,
Man With the Golden Arm (1949); Burroughs, Naked Lunch (1959); Lee, Junkie
(1953). See also De Quincy, Confessions of an English Opium-Eater (1821).

¢ Robinson v. California, 370 U.S. 660 (1962).

? For a summary of the state laws, see Eldridge, Narcotics and the Law at 149~
193 (1962).

8 The President’'s Advisory Commission on Narcotic and Drug Abuse at 4 (Final
Report 1963).
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Chicago); 3.8% in Michigan (nearly all in Detroit); and 19.4%
in all other states.®

Much of the difficulty in this area of the law in past years has
been in the confusion of legislative and regulatory measures for
the control of frafficking in drugs with measures against the
resultant addiction to the drugs. The Federal Narcotics Bureau
has done an effective job in the first area. This has been its primary
concern since the establishment of the agency in 1930. It is only
in very recent years that renewed attention has been given to the
second area, the proper handling of the persons addicted to drugs,
no matter how they got that way.

THE NEW APPROACH IN CALIFORNIA AND NEW YORK

As noted earlier, California and New York experience the great
bulk of the problem in narcotics in this country, both in numbers
of addicts and in trafficking. It was after much frustration with
the methods solely of severe criminal enforcement that these two
states recently enacted comprehensive new legislation intended to
provide treatment and rehabilitation for drug addicts even where
they are charged with crime. The California legislation was the
first, enacted in June, 1961.'° The New York law, called the
Metcalf-Volker Act,** followed quickly in March, 1962.

The basic purpose behind both laws is to provide for a special
method of hospital commitment under security for drug addicts
with an after-care, out-patient, rehabilitation program included
as an essential part of the total system. In addition to entering the
hospital voluntarily, addicts can be committed from the criminal
courts. In California, such commitments are authorized only after
conviction.”> In New York, commitments are provided after
charges are brought, but before any trial on the merits.** In both
states, successful completion of the program of rehabilitation can
be a substitute for a criminal sentence.

Public health authorities and the medical profession supported
the legislative efforts in California and New York. These groups
have traditionally fought against harsh criminal penalties as the
only answer to the addiction problem. In the past, however, they

® U.S. Bureau of Narcotics, Traffic in Opium and Other Dangerous Drugs for the
Year Ended December 31, 1962, at 18.

18 Cal. Pen. Code §§ 6400-6555. ’

1 N.Y. Mental Hygiene Law §§ 200-216.

12 Cal. Pen. Code. §§ 6450, 6451.

13 N.Y. Mental Hygiene Law §§ 211, 212.
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have consistently lost in battles with the law-enforcement agencies
to reduce penalties and allow distribution of narcotic drugs on a
sustaining basis to confirmed addicts.** The argument against the
medical groups has depended heavily on the lack of adequate
treatment methods for “curing” addiction. On this premise, the
law enforcement agencies have asserted that stopping the illegal
traffic in drugs is the best means of preventing addiction. This,
they point out, is in the best traditions of “preventive medicine.”
Until recent years, the medical groups have been forced to admit
the deficiencies in treatment methods.*® Most often cited has been
the dismal experience with persons discharged from the federal
addiction hospitals at Lexington, Kentucky, and Fort Worth,
Texas. A study of persons discharged to New York City indicated
that more than 90% became re-addicted within six months of dis-
charge.’® None of the patients released from these institutions
received out-patient care, or help, or counsel of any kind after
discharge.

A significant change in attitudes, however, has resulted from
efforts to institute after-care programs to help drug addict patients
after discharge. These programs have had some success. The
most well known to date has been a follow-up casework pro-
gram for parolees in New York City. It involved personal and
family counselling and assistance with employment placement
and schooling. In a group of 344 parolees under the age of thirty-
four with no prior criminal records before a conviction on a
narcotics charge, 45% had not returned to drugs three years after
being paroled.’” With this still meager evidence, the public health
and medical forces enthusiastically placed their support behind a
Iocally-based hospital commitment plan with a built-in required

14 This position has been taken and maintained by the Federal Narcotics Bureau
in spite of a Supreme Court opinion which could be interpreted to the contrary.
See Linder v. United States, 268 U.S. 5 (1924). This case held that federal legis-
lation cannot control the legitimate practice of medicine which is a matter for the
individual states. For an argument that this case should be interpreted to restrain
the Narcotics Bureau in its activities against physicians, see King, The Narcotics
Bureau and the Harrison Act: Jailing the Healers and the Sick, 62 Yale L.J. 736
(1953).

15 See particularly the conclusions reached by the American Medical Association’s
Council on Mental Health, Report on Drug Addiction, 165 J.AM.A. at 1707-13,
183441, 1968-74 (1957).

18 Hunt & Odoroff, Follow-up Study of Narcotics Drug Addicts After Hospitaliza-
tion, 77 Public Health Rep. 41 (1962).

”New York Division of Parole, An Experiment in Supervision of Paroled
Oﬁe?d)ers Addicted to Narcotics (1962) (available solely from the Division of
Parole).

i
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period of follow-up care and counselling in the community.*® On
the political level, however, hard fighting remained. In California,
the subject became an important issue in the gubernatorial cam-
paign of 1962. The New York legislation also received extensive
attention and newspaper publicity. In both states there were many
controversies over what types of addicts with what types of
criminal records would be eligible for the programs. There were
also battles over what public agencies would administer the pro-
gram. Eventually, the bills were passed and signed by the gover-
nors. ’

The remainder of this paper is a study of how Massachusetts
with a much less serious problem of drug addiction became the
third state to adopt such far-reaching legislation. A comparison
of the actual provisions of the law of all three states will also be
offered.

BACKGROUND ON MASSACHUSETTS

A. The Previous Law.

Massachusetts has a full complement of narcotic drug control
laws, many with severe penalties for their violation.'® The program
is administered by the Drug Control Section of the Bureau of
Food and Drugs in the Department of Public Health.

In addition to the criminal penalties, there has been a method of
“civil commitment” for drug addicts in the laws of the common-
wealth dating back to 1885. This is section 62 of chapter 123 of
the General Laws, the chapter concerned with mental hospital
commitments. It applies to alcoholics as well as to persons addicted
to “narcotics, habit forming sedatives or stimulants” and requires
commitment for a two-year period with no after-care or parole.
Commitment may be directed by the court to the state correctional
institution at Bridgewater for males, to the state correctional
institution at Framingham for females, to any state mental hospital
designated by the commissioner of mental health, to the McLean
Hospital, or to any other private, state-licensed mental hospital.
It is not clear in the statutes who may initiate the court petition
for commitment under section 62. The extremely confusing system
of cross-references in chapter 123, which is used for section 62

8 New York Academy of Medicine, Report on Drug Addiction—II, 39 Bulletin
of the N.Y. Acad. Med., 2nd Ser., 417 (1963).

1 Mass. Ann. Laws ch. 94, §§ 197-217E (Supp. 1963); see summary of the laws
in Eldridge, Narcotics and the Law at 165-166 (1962).
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commitments as well as for most others,?® makes interpretation
very difficult. It is clear, however, that no commitment may be
made under section 62 without the certification of two physicians
that in their opinion the person being committed is a drug addict
within the meaning of the statute.®

There is also a procedure for temporary observational hospitali-
zation of a drug addict under Massachusetts law.*? This provision
is much clearer than section 62 in regard to the persons who may
initiate the proceedings.?® It is a liberal provision allowing hos-
pitalization without medical certification at the discretion of the
superintendent of the institution.

Lastly, drug addicts may be admitted as voluntary patients to
any institution to which commitments may be made under section
62 of chapter 123.2* Voluntary patients must be allowed to leave
the institution at any time they desire unless the superintendent
makes application for indefinite commitment under section 62.

B. The Problems of Addiction in Massachusetts.

The number of addicts and the narcotics-law violations in
Massachusetts are small in comparison to those in California and
New York. According to the Bureau of Narcotics, there were 363
known addicts in the state in 1961 of which 48 were newly re-
ported in that year.”® Estimates of actual numbers of addicts
ranged from about 800 up to as many as 5000, however, according
to state officials responsible for the control of narcotics traffic.?®

2 For example, see section 68 of the same chapter, chapter 123, which reads as
follows: “The provisions relative to the commitment of insape persons to an institu-
tion for the mentally ill shall, unless it is otherwise expyessly provideri in this
chapter, apply to and govern, commitments under sections sixty-two to sixty-five,
inclusive, or any of them, exgept that when an allegation of mental condition is
required it shall be specifically alleged that a person who is committed under said
sections is an alcoholic or is so addicted to the intemperate use of narcotics or
stimulants as to have lost the power of self-control.”

# In addition to section 62, see sections 50, 51, and 53 of chapter 123 which are
the general provisions on medical and psychiatric certification.

2 Mass. Gen. Laws Ann ch. 123, § 80 (Supp. 1963).

# Admission may be requested by “any person, or, on his behalf, by any physi-
cian, by a member of the board of health or a police officer of a town, by an agent
of the institutions department of Boston, by a member of the state police, or by the
wife, husband or guardian of such person, or, in the case of an unmarried person
having no guardian, by his next of kin.”

2 Mass. Gen. Laws Ann. ch. 123, § 86 (Supp. 1963).

# U.8. Bureau of Narcotics, Traffic in Opium and Other Dangerous Drugs for the
Year Ended December 31, 1961, at 60.

26 Mass. Dept. of Public Health, A Tentative Plan for the Establishment of a
Demonstration Program for the Treatment of Persons Addicted to the Use of
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In 1960, the last year for which statistics were available, when
the legislation discussed herein was before the legislature, 272
arrests were made for state narcotics-law violations.?”

It was important also to determine the numbers of drug addicts
in the institutions of the state. A survey conducted by the Depart-
ment of Public Health in December, 1962, and January, 1963,
reported that there were approximately 125 persons per year who
were under care as addicts under the commitment laws at the state
correctional institutions and mental hospitals.?® Some 80 to 100
prisoners at the state correctional institution at Walpole (a high-
security prison) were known to be drug addicts.?® There were
some 25 to 50 addicts at any one time at the Deer Island House
of Correction, Suffolk County.?® Also, there were 33 patients from
Massachusetts under hospitalization at the federal narcotic addic-
tion hospital at Lexington, Kentucky, during 1961.3

The survey indicated that care in all the institutions was limited
to the handling of withdrawal symptoms. In 1963, there were no
after-care programs and no research was being conducted con-
cerning drug addiction. At Walpole Prison, addicts could take
advantage of a voluntary psychotherapy program made available
to all prisoners. It was indicated that a small number of addicts
were in group therapy at Walpole in 1963.

The above statistics provide a summary of the drug-addict
“population” in Massachusetts up to 1963. These figures are
approximations and an attempt has been made here to “reconcile”
them with each other. The actual figures are a hopeless confusion
from multiple sources. Much of the trouble seemed to lie in the
fact that no one agency had the responsibility for gathering
general statistics on the subject and there was very little coordina-
tion of information among the many agencies active in the field.

THE LEGISLATIVE PROGRAM

A. Early Bills on the Subject.

From 1958 to 1963, various bills were submitted to the Massa-
chusetts legislature proposing plans for new treatment programs

Narcotic Drugs in the Commonwealth of Massachusetts 1 (Jan. 28, 1963). (In
multilith, unpublished. )

% Mass. Dept. of Correction, Statistical Reports of the Commissioner of Correc-
tion for the Year Ended December 31, 1960, Table 53 (1962).

8 Op. cit. supra note 26.

2 Ibid. 3 Ibid. 3t Ibid.
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for drug addicts. The first, in 1958, proposed establishing a special
program in the Lemuel Shattuck Hospital which is operated by
the Department of Public Health.??> The legislature did not pass
the bill but directed the department to make a study of the sub-
ject and to report its recommendations to the legislature.®® In
1960, the Department of Public Health submitted its report and
suggested legislation.?* The department proposed establishing a
small demonstration treatment program at another of its institu-
tions at Tewksbury. The out-patient portion of the program
would be handled by its Division of Alcoholism which would be
changed to a Division of Alcoholism and Drug Addiction. The
bill passed the House of Representatives but failed in the Senate.
Another bill*® with less detailed provisions was defeated in 1961.
In 1962, an almost identical bill*® was submitted. This time, how-
ever, it received greater public attention. At the public hearing on
the bill, some compelling testimony was given by the parents of
youthful addicts. The bill passed in the House, but it again was
defeated in the Senate. Much of the reason for defeat was attrib-
uted to the Senate Counsel’s opinion given at second reading that
the bill conflicted with provisions of section 62 of chapter 123 of
the General Laws, described earlier. At this point, the bill was sent
for further study to a special legislative commission which had
been set up to investigate the administration of the Department
of Mental Health.3” This commission studied the subject in the
very short recess of 1962 and reported in 1963 that the subject
should be studied further before being enacted, particularly i’
regard to interdepartmental responsibilities.®®

In 1963, the Department of Public Health re-submitted the bill
which it had been sponsoring for three years.* It was only slightly
revised in an attempt to avoid conflict with section 62. It pro-
vided that an addict who “has become so addicted to intemperate
use of drugs that he has lost the power of self-control” would not
be covered by the bill. These addicts would be left to section 62
and the Department of Mental Health. The limitation did not
make sense to anyone who knew anything about narcotics addic-

32 House No. 1430 (1958).

% Resolves of 1958, ch. 145. The order to study was continued in the next year.
3 House No. 3315 (1960).

3 House No. 2460 (1961).

3¢ House No. 1143 (1962).

37 Resolves of 1962, ch. 130.

38 Senate No. 645 (1963).

3 House No. 73 (1963).
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tion. It would have made the program under the Department of
Public Health meaningless. This attempted “redrafting” only
served to point up the fact that this bill, which was not profession-
ally drafted and had failed for three consecutive years to pass
technical inspection by the Senate Counsel, would not stand up
this year either. Something needed to be done if Massachusetts
was to get a new program for drug addiction. The legislative
committee which had heard these bills indicated it wanted the
departments concerned to come up with something worthwhile.

B. Preparing the New Bill.

The Department of Public Health took the initiative and organ-
ized a meeting with the members of the Joint Legislative Com-
mittee on Public Health and the commissioners of the three
departments most concerned with the problem of drug addiction;
i.e., the Department of Correction, which had prisoner-addicts
and civilly committed addicts at Bridgewater and Framing-
ham; the Department of Mental Health which had a number of
addicts in its institutions; and the Department of Public Health.
As a result of this meeting, it was decided that perhaps a new
administrative technique was needed. It was suggested that a
separate “board, or commission” composed of all three commis-
sioners might best carry out the program. This suggestion broke
the log-jam. The Commissioner of Public Health was asked to
act as chairman, provide professional aid to the group, devise a
program, and draft legislation. The author of this article, who
had been legal counsel for the Special Commission to which an
earlier drug addiction bill was assigned for study,*® was retained
to draft the new legislation. :

There was a very short deadline on'the preparation of this new
bill which was to be submitted in substitution for House Number
73. The redraft, a completely new bill, was submitted in time, but
the legislative committee decided that the new proposal was too
radical a departure from the earlier bill to come under the substi-
tution rule. It was now too late to submit new bills to the 1963
session. It was decided, therefore, to ask Governor Endicott
Peabody to submit the bill under a Special Message to the Legisla-
ture which can bring a bill before the General Court at any time.
The Governor agreed to review the bill and after a very thorough

%0 Senate No. 645 (1963), The Special Commission to Investigate and Study the

Administration of the Department of Mental Health and Certain Laws Relative
Thereto.
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examination in his office, particularly in regard to the civil rights
of addicts subject to civil commitment, the Governor approved and
submitted the bill to the legislature essentially as it was drafted for
the three commissioners.** This bill passed through both houses
of the legislature and was signed into law by the Governor on
December 19, 1963.%2

PROVISIONS OF THE LAW

A. The New Board,

In Massachusetts, the program is placed under a newly created
Drug Addiction Rehabilitation Board composed of the Commis-
sioners of Public Health, Mental Health, and Correction. The
Commissioner of Public Health is designated as chairman. As
noted earlier, this device broke through the fixed positions of the
separate departments and enabled them to cooperate in setting
up the new program.

In California the program is placed under the Department of
Correction which might give the treatment and rehabilitation
program the appearance of a continued punitive approach. In
New York the program is under the Department of Mental Health
which could imply another stigma, that of “insanity.”

The new Massachusetts board was placed in the Department
of Public Health for housekeeping purposes, but it is specifically
“in no manner subject to its control.” *3 This is a common drafting
technique in Massachusetts. The state constitution limits the state
government to twenty “departments.” New agencies are thus often
placed under a department, but not subject to its control. For
a small agency this has the advantage of making available admin-
istrative assistance in personnel, budgeting, and purchasing which
would otherwise be much heavier overhead items if the agency
had to operate alone.

The board is given authority to establish a program of treat-
ment and rehabilitation for drug addicts and to coordinate the
services and activities of other departments and agencies of the
commonwealth in this area. It is also authorized to appoint an

4 The bill received a number: House No. 3648 (1963). After going through the
Senate Committee on Ways and Means where it was amended it received a new
number: Senate 1027. It was in this manner that it passed both houses.

“2 Mass., Acts of 1963, ch. 763.

§ 43 Mass. Acts of 1963, ch. 763, § 1. Placed in the General Laws as chapter 17,

12,
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administrator for the program “who shall serve at the pleasure of
the board.” ** This language keeps the appointment from coming
under the commonwealth’s civil service system. It was felt that a
more qualified person could be obtained in this way, since Massa-
chusetts civil service laws do not allow the setting of specific
educational requirements for positions. The administrator is direct-
ed to act as executive for the board, and, under the supervision of
the board, “to plan, stimulate, support, and develop educational
and research programs on the causes of drug addiction, and on its
prevention, control and diagnosis.” *3

The statute also provides the salary for the administrator at
$14,000 per year. This was a calculated risk for the draftsman and
the commissioners. It was felt that the salary should be high
enough to attract a qualified person. If it were left to the legisla-
ture and the state administration to set the salary, it was thought
that the salary would not be set very high. However, if a figure
were put in the bill, the legislature could reduce it. After enact-
ment, the administrator would have to go back to the legislature
itself to get any raises, a notoriously difficult situation for any
administrator. The chance was taken. The salary, a high one by
Massachusetts standards, was written in to get the program off to
a good start. The figure of $14,000 per year was left untouched by
the legislature.

B. Placement in the General Laws.

The next question to be decided was where in the General Laws
to place the new program. Earlier bills had proposed that the new
provisions be added in chapter 94, which is concerned with food
and drug laws, i.e., regulatory programs. The civil commitment
statutes for mental health and correction are in chapter 123. The -
Department of Mental Health generally considers the latter chap-
ter its domain. It seemed to the draftsman that neither of these
chapters was advisable for the new interdepartmental program.
It was decided to place the new law in an entirely new chapter
after the general chapter on the Department of Public Health,
chapter 111, and just before chapter 112, the chapter concerned
with professional and occupational licensing of persons such as
physicians, nurses, dentists, and laboratory technicians. The chap-
ter is listed as chapter 111A and is entitled Drug Addiction Re-
habilitation.

* Mass. Gen. Laws Ann. ch. 17, § 12 (Supp. 1963).
% Ibid.
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C. The Rehabilitation Center.

It was determined that the program would be modeled on the
- California and New York systems, but adapted to the much smaller
number of addicts which could be expected to be serviced in
Massachusetts. There are excellent clinical medical facilities in the
Boston area and well-qualified professional staffs. Flexibility was
therefore written into the law*® to allow the board and adminis-
trator to locate the treatment center, a unit which probably would
not exceed twenty-five beds, in either a public facility or a private
hospital, as long as proper security could be provided to prevent
escape of patients and the smuggling in of contraband.

D. Who is a “Drug Addict’?

The Massachusetts legislation takes greater pains than the
California and New York laws in defining “drug addict” for
the purposes of the treatment and rehabilitation program. The
Massachusetts law provides that a drug addict is “a person who is
so dependent upon narcotic drugs that he loses his powers of self
control and is thereby a danger to himself and to the public.” 47
This language clearly allows use of the police powers for involun-
tary commitment.*®* New York defines “drug addict” as a person
“dependent upon” *° narcotic drugs with no further qualification.
The New York definition excludes persons who receive narcotics
by lawful prescriptions from physicians. It also excludes persons
who may be addicted to barbiturates, cannabis, or cocaine. Cali-
fornia defines “narcotic addi?t” as any person “who is addicted to—
the unlawful use of any narcotic. . .” *° It would seem that both
New York and California may be attempting to exempt the
“medically addicted,” as defined earlier in this article, from cover-
age in this program. This distinction is difficult to make in practice.
Addiction is physiological and psychological. These states seem
to be attempting to make a distinction between “good” and “bad”
addicts. In Massachusetts no such distinction is made. Any addict
will be covered, no matter how he got his habit or how he sus-
tained it.

6 Mass. Gen. Laws Ann, ch. 1114, § 2 (Supp. 1963).

47 Mass. Gen. Laws Ann. ch. 1114, § 1 (Supp. 1963).

48 See Simon v. Craft, 182 U.S. 427 (1901%; Robinson v. California, 370 U.S.
660 (1962); Look v. Dean, 108 Mass. 116 (1871); Curran, Hospitalization of the
Mentally Ill, 3 N.C.L. Rev. 274 (1952); Ross, Commitment of the Mentally 1ll:
Problems of Law and Policy, 57 Mich. L. Rev. 945 (1959).

4 N.Y. Mental Hygiene Law § 209.
39 Cal. Pen. Code § 6407.
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California allows commitment of persons “who by reason of
repeated use of narcotics are in imminent danger of becoming ad-
dicted.” * This provision broadens the potential coverage of the
law considerably. It makes it an easier task for a physician to
certify that a person he has examined is eligible for commitment
and can “get off” on his criminal charges. If the physician finds
some evidence of drug use, or is told by the person he is a “user,”
but the physician isn’t entirely convinced the person is an addict,
the physician may find it difficult not to certify the person as in
“imminent danger” of becoming one. In Massachusetts, this broad
coverage was specifically rejected in the drafting stages. It was
intended to keep the Massachusetts program small and selective
in the early years. There were also some doubts about the consti-
tutionality of involuntarily committing a person who is only “in
imminent danger” of becoming an addict.®

E. Commitment from the Criminal Courts.

As a matter of law, the most radical departure in the programs
of all three states is the substitution of treatment and rehabilita-
tion for a criminal sentence. It was this section of the Massachu-
setts law which was the most controversial.

In the drafting stages, the New York method was chosen over
the California, i.e., certain classes of addicts could be committed
to the rehabilitation program before actual trial on the merits. If
the addict completed the rehabilitation program successfully, the
entire proceeding could be dismissed and no criminal record
would be made against the defendant.

At a public hearing on the bill, however, this section was op-
posed by the Federal Narcotics Bureau’s regional office and by
some local law-enforcement agencies. The Narcotics Bureau official
indicated that he favored the California system of not allowing
commitment until after conviction. He asserted that to allow com-
mitment before trial would hamstring the law-enforcement agen-
cies who had conducted the criminal investigation and had
prepared the case for prosecution. Evidence would have to be
impounded and witnesses kept available for long periods of time.
It is noteworthy that the Bureau official had just two months

51 Cal. Pen. Code §§ 6399, 6450, 6451.

*2In an earlier drafting assignment by the author in Massachusetts, a similar
position was taken in regard to the compulsory commitment of recalcitrant tuber-
culosis patients. Language which would have authorized commitment of “suspected

cases of tuberculosis” was rejected. Only proved, active cases of tuberculosis are
covered in the law. See Mass, Gen. Laws Ann. ch. 111, § 94C (1958).
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before been transferred to the Boston office from California and
was accustomed to the system in that state. We had very little
information about the New York procedures which had been in
effect only a short time when the hearing on the Massachusetts
bill was held.

As a result of this opposition, the legislative committee request-
ed of the sponsors of the bill that an effort be made to accommo-
date these objections. A compromise was agreed upon by which
the before-trial commitments would be kept for first offenders
(with no criminal record of any kind) but all other commitments
to treatment and rehabilitation would take place only after convic-
tion on the charges.’® This seemed a good accommodation. It is
first offenders who are most apt to receive leniency from the
courts and they are probably also the best risks for the rehabilita-
tion program.

The second matter of controversy in this procedure concerns
the method of determining the circumstances under which the
completion of the treatment and rehabilitation program will sub-
stitute for the criminal penalty.

Commitment in California is for a period of up to ten years.
If an addict has been free of drug use for three consecutive years
while on out-patient status, and has otherwise complied with the
conditions of his release, he may be certified by the Director of
Corrections to a newly-created Narcotic Addict Evaluation Board.
This board of three members is appointed by the governor and
would seem to function like a parole board. If the evaluation board
“concurs in the opinion of the Director,” * it may recommend to
the court the discharge of the person from the rehabilitation pro-
gram. The court may then dismiss the original criminal charges.
If the charges are not dismissed and the person is convicted, the
time served in the rehabilitation program must be credited on the
sentence.

In New York, where the commitment cannot exceed three years,
no discretion is left with the judge. Dismissal of the criminal
charges is required after the rehabilitation is completed. If the
offense charged was a misdemeanor, it is automatically dismissed
after the person is under commitment for one year. For felonies, the
charges are dismissed automatically after the person has been
under treatment and rehabilitation for the entire three years.®

 Mass. Gen. Laws Ann, ch. 1114, § 6 (Supp. 1963).
54 Cal. Pen. Code § 6520.
* N.Y. Mental Hygiene Law § 213, para. 4.
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Certification by the Commissioner of Mental Hygiene is required
only to the effect that the person “has been subject to inpatient
or aftercare supervision throughout that period.” °® The commis-
sioner is not required to certify that the person was drug-free for
a given period of time as in California. He does not have to certify
that the person has been rehabilitated. Yet, the criminal charges
are automatically dismissed. Only by interpretation from another
paragraph of the same section can it be implied that the person did
perform well in the program. By this paragraph, the commission
can send an addict back to court to stand trial if it is found by the
commissioner that the- person “cannot be further treated as a
medical problem because of his apparent incorrigibility, or non-
responsiveness to medical treatment.” 57 If an addict “makes it”
through the three. years without being sent back to court under
this provision, it may be implied that he has completed the pro-
gram to the satisfaction of the commissioner. It should be noted
also that the commissioner is authorized to certify a person to the
court for dismissal of the charges before the maximum period of
three years is completed. He need merely certify that the dis-
charge “is warranted in the judgment of the commissioner by the
former addict’s condition.” 5® Again, on this certification, dismissal
of the criminal charges is mandatory upon the court.

In summary, the New York provisions on this very important
issue are considerably more liberal than those of California. Dis-
missal of the criminal charges is mandatory in each situation and
the standards for successful completion of the rehabilitation pro-
gram are loosely stated. California sets a specific standard for
“success,” i.e., three years of drug-free conduct outside the hospi-
tal. It imposes a “board” between the administrator and court.
Even with this standard, California provides for the judge to exer-
cise his discretion concerning whether the case is to be dismissed.

The Massachusetts provisions on this subject are less elaborate
than either New York or California. No special evaluation board is
established as in California. Commitment is for a two-year period
which can be extended by the court to three years. At the end
of the commitment, the interdepartmental board itself must report
the person back to the court and certify “whether the defendant
completed the program of rehabilitation and whether he co-
operated with the [rehabilitation] center and obeyed the orders

*N.Y. Mental Hygiene Law § 213, para. 4.
57 N.Y. Mental Hygiene Law § 213, para. 5.
%8 N.Y. Mental Hygiene Law § 213, para. 4.
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and conditions imposed on him during his commitment.” ® Upon
receiving this report, “the court shall thereupon dispose of the
criminal charges and, in so doing, may consider the report of the
board.” ¢ The meaning of this last sentence is not entirely clear.
It does not specifically give the judge authority to dismiss the
proceedings without further trial where there was no finding
previously, or to discharge the case without further imposition
of sentence where the defendant was previously convicted. This
" could be an important issue, particularly if the crime for which
the defendant was convicted carries a specific minimum sentence.
The court could assert that this law does not extend the discretion
of the court to allow a discharge of the defendant, even if he has
served a full two or three years in the rehabilitation program.

These provisions of the Massachusetts law concerning the action
of the judge were written into the bill by the Office of the Senate
Counsel on third reading of the bill in the Senate. It will be re-
called that it was the Senate Counsel who had stopped and effec-
tively prevented passage of drug addiction rehabilitation bills in
two previous years. This time, he passed the bills on through, but
suggested this change in language in regard to the action of the
judge. The bill had spelled out the action which could be taken
by the judge, in his discretion, including dismissal of the case.®!
It was the opinion of counsel that statutes cannot affect the
discretion of the judge in sentencing in criminal cases. On that_
ground, he struck out the provisions in the bill and substituted the
language quoted in the previous paragraph. The Massachusetts
legislature concurred in his suggested amendment. This was the
only substantive change made by the Senate Counsel in the bill
which eventually became law.

z

 Mass. Gen. Laws Ann. ch. 1114, § 6 -(Supp. 1963).

 Ibid.

®! The language struck out was as follows: “At the end of the commitment period,
the board shall report to the criminal court on whether the defendant has com-
pleted the program to the satisfaction of the board in regard to his clinical progress
and in regard to necessary co-operation with the orders and conditions imposed on
him during his commitment. If the report indicates that the defendant has not
completed the program in the above manner, the criminal charges against him may
be reopened or, if the defendant was committed after a finding of guilty, sentence
shall be imposed. Should the defendant be found gml(?' on any otg‘J these charges,
the period spent and the manner of compliance with orders and conditions imposed
at the center may be considered by the judge in imposing sentence. If, however, the
report indicates the defendant has completed the program under the commitment,
the judge may, in his discretion act as follows: where the defendant was committed
without a finding of guilty, the case may be dismissed or otherwise disposed of
without further proceedings; where the defendant was committed after a finding
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F. Addicts Excluded Under Criminal Provisions.

Not all “drug addicts” can take advantage of the rehabilitation
program as a substitute for a criminal sentence. Both California
and New York limit coverage to certain groups and the Massachu-
setts legislation adopted this policy. The exclusions in Massa-
chusetts are as follows: %2

(1) Addicts who have been committed to the program on three

previous occasions.

(2) Addicts who have been convicted on two or more occa-

(3)

(4)

(5)

sions of a felony.

Addicts who are then before the court on a charge of a
crime allegedly committed while on bail pending trial on
a felony. (This exclusion is intended to prevent defendants
from avoiding a trial on a felony by getting “shot up with
narcotics” while on bail, getting arrested, and pleading they
are addicts.)

Addicts who are charged with possession of narcotics where
the amount of narcotics alleged in the charges is “so sub-
stantially greater than would be necessary to supply the
defendant’s own narcotic habit that he appears to be
primarily involved in illegally trafficking in drugs for profit
rather than seeking money solely to help support his own
narcotic habit.” ® (Great care was taken in drafting the
language of this exclusion. It is a very important provision,
particularly for the law-enforcement agencies. It is often
said that nearly all confirmed addicts do some “pushing”
of drugs. To exclude all addicts who are charged with
“possession,” or are alleged to have pushed some drugs,
would have cut the eligible group severely. Yet, for the
commercial traffickers, the out of claiming to be addicts
could not be made too easy to assert.)

The court is given the discretion to refuse the rehabilitation
program to any addict if in the opinion of the court “it is
not in the interest of justice.” %

These exclusions are basically similar to those in New York. In
California, the original legislation excluded addicts who had
previously committed serious crimes against the person and per-

of conviction, the, case may be filed, placed on probation, or otherwise disposed
of.” House No. 3646 (1963).

2 Mass. Gen. Laws Ann. ch. 1114, § 7 (Supp. 1963).

% Ibid.

o Ibid.
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sons previously convicted of narcotics-law violations where the
minimum sentence is “more than five years in state prison.” ** A
1963 amendment allows the judge “in unusual cases wherein the
interest of justice would best be served” ¢ to allow rehabilitation
for addicts in the excluded categories as long as the district attor-
ney and the defendant concur.

From a draftsman’s point of view, it is interesting that the
phrase “in the interest of justice” is used in these laws to influence
the judge’s discretion in directly opposite ways: in Massachusetts
and New York, to further restrict the class of eligible addicts;
in California, to remove the restrictions entirely.

G. Procedure for Determining Addiction.

Of great importance in actual practice before the courts is the
procedure for determining whether or not a defendant is a drug
addict and eligible for the treatment and rehabilitation program.
The Massachusetts procedure on this issue is similar in many
respects to that of New York. In Massachusetts, any defendant
under arrest, “who, while in custody, shows symptoms of being a
drug addict, or states that he is a drug addict, or any defendant
who is charged with a [narcotics-law violation] . . . , and who either
requests or does not object to a medical examination to determine
if he is a drug addict, shall be given such examination upon order
of the court.” ¢ The examination, not to exceed ten days, is to be
conducted by a physician appointed by the court or at a facility of
the Department of Mental Health, or at the rehabilitation center
itself if the director of the center indicates he has accommodations
for the defendant. The criminal proceedings are abated during the
examination. If the medical report is to the effect that the defend-
ant is a drug addict “and would benefit by treatment” ®® at the
rehabilitation center, he is then eligible for commitment in accord
with the limitations mentioned earlier. .

It is contemplated that most of the examinations will take place
at the rehabilitation center. There are few physicians in practice

% Cal, Pen. Code § 6452. There may also be a further authority in the judge
to limit those defendants eligible for rehabilitation in § 6451 where, in regard to t]%e
ordering of proceedings for the determination of whether a defendant is addicted
or in imminent danger of becoming addicted, it is asserted that these proceedings
are to be held “unless in the opinion of the judie the defendant’s record and
probation report indicate such a pattern of criminality that he- does not constitute
a fit subject for commitment under this section.”

%6 Calif, Stats. ch. 1704 (1963).

7 Mass. Gen. Laws Ann. ch. 1114, § 6 (Supp. 1963).

¢ Mass. Gen. Laws Ann. ch. 1114, § 6 (Supp. 1963).
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who are experts in identifying drug addicts and even less who
can evaluate those who would benefit by treatment. It is far better
to have such judgments exercised by those who will have the re-
sponsibility for treating the actual patient-defendant. Since the
Massachusetts program is to be small and experimental, it seems
best that the center choose those patients whom it feels will be
the best risks for treatment. Neither New York nor California has
written in this feature. The New York law®® asserts that the ex-
amination shall be conducted by “the medical authorities” and
shall take place “with all reasonable speed after the transfer of the
defendant from police custody into the care of such court, correc-
tional, or other detention official or facility as is customarily
charged with care and custody of arrested persons.” The language
perhaps sounds good to the uninitiated. Actually it is typical
“finessing” by a draftsman who either doesn’t want to spell out the
procedures or doesn’t know what they are. Here, the draftsman
provided language to authorize transfer of the defendant from the
police to a security facility, but he did not provide anything about
what medical or psychiatric personnel would do the examination.

In California, the court is authorized to order an examination
by “a physician or physicians.” * Also, by the same section, the
court may order “that the person be confined pending hearing in
a county hospital or other suitable institution.”

It should be noted that Massachusetts and New York provide
for examination before trial and as soon as possible after the person
is in custody. This is certainly advisable for an addict who is then
under the influence of narcotics. His withdrawal symptoms, which
may begin to appear shortly after he is incarcerated and without
drugs, can be treated and an adequate medical examination can
be made. In California, where the medical examination can take
place only after conviction, the defendant may well be over the
acute stages of his withdrawal under “cold turkey,” i.e., without
medical attention or medication. At this stage, it is also more
difficult for the physicians to determine whether or not the de-
fendant is an addict, or is “in imminent danger of becoming
addicted” as provided in the California law.™

The California law imposes substantially more procedural re-
quirements on the “proceedings” for determination of addiction
than is the case in New York or Massachusetts. If the report of the

¢ N.Y. Mental Hygiene Law § 210.

7 Cal. Pen. Code § 6502.
1 Cal. Pen. Code. §§ 6399, 6450, 6451.
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physicians appointed by the court is to the effect that the person
is addicted or is in imminent danger of becoming addicted, the
court must “set a time and place of hearing and cause notice there-
of to be served on the person.” ™ The hearing can be waived by the
defendant only by consent of the defendant “expressed in open
court.” *® The defendant is entitled to counsel at such hearing and
the court is required to furnish counsel if the defendant is finan-
cially unable to pay for it.”* He can also “demand” a trial by
: 75 .

The New York and Massachusetts laws afford a hearing only
if specifically requested by the defendant. Neither state provides
counsel or allows jury trial of this issue. New York law provides
that, besides the medical report, the court may “consider other
relevant information that may be brought to its attention con-
cerning the defendant’s alleged addiction.” 7® It also asserts that
where a hearing is held, the court may act on “the preponderance
of the credible evidence.” ™7

It is difficult to ascertain why California set up so many pro-
cedural safeguards for the defendant to contest his commitment.
In most cases it would seem that defendants would prefer a short
hospitalization and a period of “out-patient care” to a prison term.
However, it should be noted that the original California law pro-
vided for a commitment from three-years minimum to seven-years
maximum and the maximum has since been increased to ten
years.”® In New York and Massachusetts, the commitment cannot
exceed three years.

H. The Rehabilitation Program.

Of very great importance to the person committed are the
length of the commitment and the conditions which must be met
within it. These features are also very important to the medical
authorities who are seeking to make these programs successful.

As indicated earlier, the California program, the first in the
field, is the most stringent and the most rigid of the three. Com-
mitment is for an indefinite period up to seven years with a three-

72 Cal. Pen. Code § 6504.
73 Cal. Pen. Code § 6507.
% Cal, Pen. Code § 6505.
75 Cal. Pen. Code § 6508.
" N.Y. Mental Hygiene Law §§ 211, 212,
" N.Y. Mental Hygiene Law §§ 211, 212,
78 Cal. Pen. Code § 6521.
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year extension allowed to a maximum of ten years.” The first six
months must be spent in a hospital; then the Director of Correc-
tions can recommend to the Drug Addict Evaluation Authority
* that the person be placed on out-patient status. The.director can
recommend to the authority that a person be discharged from the
program if he is drug-free on out-patient status for at least three
consecutive years and has otherwise complied with the conditions
of his release. The Authority, if it concurs, then certifies the person
back to court for hearing on discharge of his criminal case.

The New York program allows the judge to commit for any
period not exceeding three years.®® As indicated earlier, the New
York law is quite liberal in allowing the Commissioner of Mental
Health to certify such persons to the courts for discharge at any
time during their commitment. No standards are written into the
law, such as a required period of drug-free conduct, in applica-
tion to the commissioner’s certification. No minimum period of in-
patient hospitalization is required in the New York law.

In Massachusetts, the court is required to make the initial
commitment for a fixed period of two years.®* This period can be
extended to three years upon request to the court by the director
of the rehabilitation center. With the shorter commitment period
of two years selected in Massachusetts, it was thought advisable
by the draftsman not to allow discretion to the judges to vary the
length of the commitment periods. It is often difficult for the
clinical facility to work with patients who have different lengths
of commitment. Also, it hurts the morale of the patients them-
selves, who, like prison inmates, can be counted upon to compare
lengths of time they must serve. Like New York, the Massachu-
setts law does not require a minimum period of in-patient care.
The director of the rehabilitation center is allowed discretion to
place a person on out-patient care at any time.’?(Note that in
Massachusetts this is a clinical decision at the center by the director
without required review either by an “authority” as in California
or by the Commissioner of Mental Health as in New York.)
However, the person must serve the entire two years of his
commitment on out-patient status, no matter how well he is

7 Cal. Pen. Code § 6521. "

% N.Y. Mental Hygiene Law § 213.

& Mass. Gen. Laws Ann. ch. 1114, §§ 4, 6 (Supp. 1963).

%2 Also in Massachusetts, the director can place the person on full-time out-

patient care, or allow him to be away only at night or only during the day. See
Mass. Gen. Laws Ann. ch. 1114, § 4 (Supp. 1963).
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progressing. This is in contrast to both California and New York
which allow certification for discharge prior to the maximum
period. Why is Massachusetts more rigid here? First, the commit-
ment period itself is the shortest of the three states. Secondly, it
was felt by the medical authorities in Massachusetts that a full
two years of supervision should be provided no matter how well
the addict was doing under supervision. As soon as he is off super-
vision, it was feared he might relapse. Since so little is yet known
about the efficacy of this type of handling for addicts, it was
thought best to provide at least minimum supervision for the
entire two years. This decision at the drafting stages also, of course,
cuts down on the discretion of the officials in the program. It thus
limits the pressure they may be placed under by addicts and their
lawyers trying to get them out earlier than the maximum commit-
ment. We should imagine that this kind of pressure could be rather
severe in California where the discretion is wide (a minimum of
three years and a maximum of ten years) and where the number
of committed addicts is substantially greater than in Massachu-
setts.

It is noteworthy also that all three states authorize the use of
tests to indicate whether or not a committed addict on out-patient
status is drug-free. At present, this generally means injection into
the addict of the drug Nalline which, if the reaction is positive,
indicates the person has recently taken narcotics.®?

The addicts on out-patient status probably could not be forced
to submit to the test, but refusal to submit could be grounds for
immediately revoking their out-patient status or returning them
to court to appear on the pending criminal charges. In Massa-
chusetts, which had no previous legislation or decisions on the
subject of Nalline use, greater care was taken with the statutory
language than perhaps was needed in California or New York.
The Massachusetts legislation authorizes as a “condition of re-
lease . . . that the person submit to periodic tests, at the [rehabili-
tation] center or by persons designated by the director, to deter-
mine, by means of a drug anti-narcotic in action or otherwise,
whether or not the person is free of the use of narcotic drugs.” 3¢

There are still some doubts expressed by medical authorities in

®On the use of Nalline, see Wikler, Fraser, and Isbell, N-allylnormorphine:
Effects of single doses and precipitation of acute “abstinence syndromes” during
addiction to morphine, or methadone heroin in man (post-addicts), 109 J.
Pharmacol. Exp. Ther. 8 (1953).

# Mass. Gen. Laws Ann. ch. 1114, § 4 (Supp. 1963).
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the field about the advisability of including Nalline testing in a
program for rehabilitation of drug addicts. However, for the
statutory draftsman, resolving this issue was unnecessary. It was
our task merely to place in the statute the authority to use the
procedure at the discretion of the clinical officials.

1. Other Procedures.

In an effort to make the program as flexible as possible, the
Massachusetts law makes the rehabilitation center available not
only for commitments from the criminal courts, but for probation
ang parole cases as well.%® There are provisions also for involuntary
civil commitment.®® The New York and California laws are
similar. Only New York has a provision for voluntary civil commit-
ment under the new law.®” It was the opinion of the medical
authorities in Massachusetts that voluntary programs, which can
be abandoned at any time by the person, just will not work in the
rehabilitation of drug addicts. If an addict wished to enter the
Massachusetts program, we would suggest he go through the civil
commitment procedure under certification by his physicians or the
local health department. He would then be required to remain in
the program for the full two years. '

We have particularly high hopes for the success of probation
and parole programs in Massachusetts because of the already-
existing services in these areas of the Division of Legal Medicine
of the Massachusetts Department of Mental Health. This division’s
Psychiatric Court Clinic Program operates closely with proba-
tion departments in thirteen courts throughout the state. It also
offers psychiatric services to the Parole Board of the state. The
rehabilitation center for drug addicts should be able to work out
a worthwhile program of collaboration with this division.

J. Administrative Operation of the Program.

The last feature of these new laws that I have selected for
comment may be a bit surprising. It is the uncommon methods
used in the acts of all of the states to put the programs in operation.
Substantial power is placed in the administrative agencies to deter-
mine when the programs will function and to select those situa-
tions where they will be utilized. In Massachusetts, the entire
system of commitments is held in abeyance “until such time as a re-

% Probation: Mass. Gen. Laws Ann. ch. 1114, §.8; parole: § 9 (Supp. 1963).
& Mass. Gen. Laws Ann. ch. 111A, § 4 (Supp. 1963).
7 N.Y. Mental Hygiene Law § 205.



112 Harvard Journal on Legislation

habilitation center is established and in operation to the satisfac-
tion of the [new interdepartmental] board.” 38 For individual cases,
all three states require that the courts obtain certification from
the administrators of the treatment programs that facilities are
available for the person. (Note that the law leaves this determina-
tion in the hands of the administrator. It is not the court which
determines availability.) This is an unusual procedure in commit-
ment laws. In the mental health commitment laws of the various
states, involuntary commitments to the state hospitals are ordered
by the courts without regard to the availability of facilities.?® This
is one of the reasons for the great overcrowding of these institu-
tions. Apparently, the administrators of these drug-addiction pro-
grams are to be given more control over their patient populations.
Since these programs are still in the experimental stages, this seems
to me one of the wisest decisions made by the draftsmen and legis-
lators in bringing these programs into law.

SOME COMMENTS ON DRAFTING SKILLS

Statutory drafting is a skill. Llewelyn has said that we should
be imparting more training in “legal skills” in the law schools and
less current information about the law.?® Perhaps this is so. But
if more formal training were to be given in the law schools or after-
wards in statutory drafting, we would be required to analyze what
would be the components of knowledge, experience, and skill for
the particular drafting tasks for which lawyers are consulted or
retained. These drug addiction acts might be taken as an example.
What are the skills, knowledge, and experience which were
important for the draftsman here? I would list them as follows:

1. General statutory drafting experience, particularly with quite

large pieces of legislation.

2. A knowledge of the state’s commitment and hospitalization

laws.

3. A knowledge of the state’s criminal law (particularly sen-

tencing procedures) and of its penal system.

4. Experience in working with other professional disciplines.

If the earlier parts of this article are reviewed, the applicability
of the above components will be revealed.-As to the first require-
ment, it should be clear that these acts are quite long, with a
number of interlocking, interdependent sections. Architecture as

8 Mass. Gen. Laws Ann. ch. 1114, § 2 (Supp. 1963).

® See Lindman and Mclntyre, The Mentally Disabled and the Law at 17 (1961),
 Llewelyn, The Bramble Bush at 92 (1951).
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well as English composition is involved in preparing such com-
prehensive legislation. It may be very difficult for the draftsman
who is comfortable only with short, remedial-style legislative
drafting. There are necessary skills in avoiding too many confusing
cross-references in drafting such long, comprehensive acts. The
California law suffers some criticism on this ground. Cross-refer-
ences are used very frequently. There are too many very short
sections which seem to hang outside the procedures to which they
apply. They should have been written directly into the appropriate
sections which described the commitment procedures themselves.
Also, the California draftsman used cross-references to the regular
mental health commitment laws rather than spelling out his own
procedures in the new drug-addiction commitments. This is a
confusing method and requires administrators and lawyers to
make guesses about what procedures in the mental health laws
actually apply, since the statute requires only “substantial com-
pliance” with these procedures. The New York law is quite
superior in this regard. Entirely new commitment procedures are
established without cross-references. The Massachusetts law is
similar to the New York format. )

The second and third requirements above should be rather
obvious. This new act combines features of commitment and
criminal procedure. Not many lawyers have experience with the
commitment laws. They are infrequently encountered in the every-
day practice of law. More lawyers will have had criminal law
experience, but it should be noted that knowledge of penal systems
is also necessary here, since rehabilitation is the objective of these
programs. The draftsman can acquire the knowledge he lacks in
these areas and he can seek consultation in the actual drafting
stages. In preparing the Massachusetts legislation, I was more
familiar with the commitment procedures than with criminal pro-
cedures. I sought consultation on the latter, particularly from
Commissioner of Correction George F. McGrath, a former profes-
sor of criminal law.

A distinction between these two areas of legislation, commit-
ment and criminal law, should perhaps be noted at this point.
The civil commitment laws and the statutes establishing the
rehabilitation and treatment programs are addressed mainly to
administrative agencies. They are rarely involved in litigation.
The criminal procedures and criminal-court commitments under
these laws are addressed more to the courts and will involve con-
siderable judicial interpretation. There are different drafting tech-
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niques for each of these areas. In the court-related subjects, many
procedures need not be spelled out but can be left to judicial
application. The technical language of legal procedures is used.
In those statutes addressed to administrative agencies, however,
more requirements must be included in the statutes. Yet, admin-
istrative discretion must be allowed in program development. This
is perhaps more the subject of another article, but it bears men-
tion at this point.

Lastly, in a drafting task such as that described in this paper,
the lawyer must be able to work effectively and sympathetically
with a variety of other professional people. The lawyer’s role is
that of an advisor. It is these professionals who will have the
responsibility for carrying out the program. Therefore, the lawyer
should allow them to design its major characteristics. He can be
most helpful to them in pointing out the alternatives of legal
action which can be utilized to carry out their objectives. He can
also serve as a kind of political advisor in regard to what the legis-
lature can be expectedP to accept from the professionals and enact
into law. Care should be taken in this role, however, not to be too
conservative and pessimistic. The professionals should be allowed
to try new proposals, even if they sound legally somewhat radical
to the usually more traditional lawyer. Lastly, the lawyer should
not allow all details of the recommendations of the professionals
to be “locked” into the statutes with no leeway and opportunity
for adjustment and change. The suggestion that administrative
rules and regulations can be used for more particular application
of the program usually satisfies them that the draftsman is still on
their side!

In conclusion, this paper has been designed to provide some
background, some history, and some analysis of new legislation
which has established a radical departure in handling one of the
most disturbing human problems of our time, drug addiction. The
legislation involved fresh examination of the purposes of both
compulsory commitment and criminal penalties. For the drafts-
man in Massachusetts, at least, it was an interesting and rewarding
opportunity to apply a lawyer’s skills.



Territorially Limited Statutes and the
Choice-of-law Process

Aran S. Danson®

Mr. Danson considers whether statutes should be drafted in
universal form, relying on the courts to limit territorial applica-
tion, or whether such restrictions should be expressly enacted.
Judicial delimitation, in view of the growing movement in con-
flict-of-laws for courts to abandon mechanical rules and to weigh
contacts between a transaction and related jurisdictions, can be
the more flexible. In areas where greater certainty is needed,
legislation, especially that which states alternative bases for
statutory application, may be more appropriate.

LTHOUGH it has long been conceded that the much maligned
island of Tobago cannot pass a law to bind the rights of the
whole world, still legislatures persist in drafting most of their
statutes in universal form with no indicated territorial limitations.
The problems faced by a court which must decide whether such a
universal statute applies to a transaction involving foreign ele-
ments are basic conflict-of-laws problems, and virtually every
commentator in the conflicts field has seen fit to discuss some
aspect of this process of judicial delimitation of the territorial reach
of laws.! By contrast, little seems to be known, and even less
written, about the undisputed power of the legislature to indicate
the intended scope of a particular piece of legislation in the text
of the legislation itself. This paper will explore the implications
of this legislative power from the viewpoint of a legislative drafts-
man asked by his state legislature to report on the desirability and
means of exercising the power in a particular situation.
The basic decision, to legislate territorial limitations or to leave
the problem of delimitation to the courts, looks deceptively easy.

® A.B., Dartmouth, 1960; LL.B., Harvard, 1963.

! See generally Cavers, The Conditional Seller's Remedies and The Choice-of-
Law Process—Some Notes on “Shanghan,” 35 N.Y.U.L. Rev. 1126, 1142 (1960);
Currie, Married Women's Contracts: A Study in Conflict-of-Laws Method, 25 U.
Chi. L. Rev. 227, 254-62 (1958); Currie & Schreter, Unconstitutional Discrimina-
tion in the Conflict of Laws: Privileges and Immunities, 69 Yale L.J. 1323, 1359
(1960); Ehrenzweig, Conflict of Laws 562 (1962); Schreter, “Quasi-Community
Property” in the Conflict of Laws, 50 Calif. L. Rev. 206, 244 (1962); Traynor,
Conflict of Laws: Professor Currie’s Restrained and Enlightened Forum, 49 Calif,
L. Rev. 845 (1961).
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The courts, it may be argued, are more flexible than the legisla-
ture; hence, in areas of the law that are still developing, where
flexibility is needed, the job should be left to the courts; and,
conversely, where certainty and predictability can be tolerated
and are required, the legislature should step in and settle matters.
Actually, the problem is far more complex, for even assuming
that we decide that flexibility is called for, we cannot decide to
leave delimitation to the courts until we are fairly sure how the
courts will discharge their duties. The field of conflict-of-laws has
changed considerably in the last half century, and the impact of
these changes on the process of judicial delimitation must be
assessed. Furthermore, assuming that we decide to legislate, we
still must decide how we will draft our rules. Form may be signifi-
cant, and this significance, if any, must be analyzed. Compromise
solutions combining legislative certainty and judicial flexibility
may be possible, and these too must be considered. Finally, the
practical problem of deciding whether a particular area of the law
requires territorial codification must be analyzed and some guide-
lines suggested.

The paper is divided into two parts. The first deals with the
judicial background of the problem and attempts to indicate in
a general way what the courts are likely to do in this area and how
this should affect our decision to legislate or not. The second part
deals with the legislative background of the: problem and such
questions as whether legislation is bound to be restrictive, whether
there is any significance in the form of legislation used, and which
form should be used. This will be followed by a brief examination
of actual legislation in the choice-of-law area where an attempt
will be made to apply some of the principles developed in the
background examination.

THE JupICIAL BACKGROUND

Before our legislative draftsman can make an intelligent choice
between court and legislature he must know how a court will go
about applying universal laws to cases involving foreign elements.
Of course, the answer to this question may well depend upon the
state in which he is working. While some states, such as California
and New York, are in the vanguard of advances in the field of
conflict of laws, others still adhere consistently to the “jurisdiction
selecting” rules of the Restatement.? For purposes of this paper

2 See Cavers, Re-Restating the Conflict of Laws: The Chapter on Contracts, XXth
Century Comparative and Conflicts Laws 349 (1961). Wherever reference is made
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we will ignore the fifty-state context in which American conflict
law appears and will assume instead that the trend in the law,
typified by such forward-looking cases as Auten v. Auten® and
Bernkrant v. Fowler,* soon will be nationwide.?

Generally speaking, the present trend in conflict-of-laws today
is away from the mechanical “place of making—place of injury”
approach and toward an approach characterized by “emphasis
rather upon the law of the place “which has the most significant
contacts with the matter in dispute.’” ® As summed up in the new
Restatement currently under consideration: “Each court . . . de-
rives this law [the conflict-of-laws law] from the same sources
used. for determining all its law: from precedent, from analogy,
from legal reason, and from consideration of ethical and social
need.”” Although this general statement of the trend is greatly
oversimplified, as the considerable amount of writing on the new
methodology will attest, it is adequate for our present purpose,
which is to determine the capabilities of the judiciary in conflict
cases. At the very least, our legislative draftsman can say, without
fear of getting into heated methodological dispute, that the courts
today have essentially the same broad powers in conflict cases as
they do in other cases and may analyze the state interests and
policies involved with respect to the matter in dispute.

This statement of capability takes on more meaning when we
compare an old with a new style case. In Alabama Great Southern
R.R. v. Carroll? for example, the Alabama Supreme Court felt -
constrained to deny recovery to an employee injured through the
negligence of his fellow servants, because Mississippi, the place
of injury, did not have an employers’ liability act but followed the
common law fellow servant rule. Plaintiff in that case argued that
the Alabama Employers’ Liability Act, which was essentially uni-

to mechanical rules or “jurisdiction selecting” rules, this indicates' the kind of rule
that Professor Cavers describes as rules that “make a state the object of the choice
without regard to the content of the law that is thereby chosen or its effect on the
issue before the forum.” Cavers, op. cit. supra at 350; see generally Cavers, A
Critique of the Choice of Law Problem, 47 Harv. L. Rev. 173 (1933).

3308 N.Y. 155, 124 N.E.2d 99 (1954).

55 Cal. 2d 588, 360 P.2d 906, 12 Cal. Rptr. 266 (1961).

5See generally Restatement (Second), Conflict of Laws (currently under
revision). The Supreme Court seems to be aware of the new trend in conflict
cases. Richards v. United States, 369 U.S. 1, 12-13 (1962).

¢ Auten v. Auten, 308 N.Y. 155, 160, 124 N.E.2d 99, 102 (1954).

7 Restatement (Second), Conflict of Laws, Introductory Note at 3 (Tent. Draft
No. 6, 1960).

897 Ala. 126, 11 So. 803 (1892).
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versal in form, was applicable to the Mississippi injury, but the
court rejected this argument and read into the act the requirement
that the injury be received in Alabama. The court said:

The fact which created the right to sue, . . . transpired in the
State of Mississippi. . . . [A]nd whether a cause of action arose
and existed at all, or not, must in all reason be determined by the
law which obtained at the time and place when and where the
fact which is relied on to justify a recovery transpired. [The
Alabama Employers’ Liability Act] had no efficacy beyond the
lines of Alabama. It cannot be allowed to operate upon facts
occurring in another State, so as to evolve out of them rights
and liabilities which do not exist under the law of that state,
which is of course paramount in the premises. (Emphasis
supplied. )®

This illustrates judicial delimitation according to the now dis-
credited “vested rights” theory. Mississippi was considered to be
“paramount in the premises” solely because it happened to be the
place where the injury was sustained and despite the fact that
plaintiff and defendant were both Alabama residents, that plaintiff
was hired in Alabama and that the negligence which resulted
in the injury occurred in Alabama. Being “paramount in the
premises,” Mississippi law was the point of reference for Alabama,
and only if it vested a right in the party injured there could
Alabama enforce that right.*®

In striking contrast to the Great Southern R.R. case and illus-
trative of the new trend in conflict cases is the approach taken by
the Minnesota Supreme Court in allowing recovery against a
Minnesota tavern operator under the Minnesota Civil Damage
Act for injuries sustained in Wisconsin. In Schmidt v. Driscoll
Hotel™* the Minnesota statute, which imposed liability on liquor
dealers for injuries received after the illegal sale of intoxicating
liquor, was universal in form. Wisconsin, the place where the
injury occurred, had no civil damage act and would have limited
plaintiff to an action against the intoxicated driver of the car in
which he was injured. The Minnesota court was thus squarely
faced with the task of delimiting the territorial reach of its Civil
Damage Act. Defendant argued that section 377 of the Restate-
ment settled the matter along the lines of the Great Southern R.R.

3 Id. at 134, 11 So. at 806.

1 See generally Cavers, Book Review, 56 Harv. L. Rev. 1170 (1943); Cook,
The Logical and Legal Bases of the Conflict of Laws (1942).

1 249 Minn. 376, 82 N.W.2d 365 (1957).
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case, and that “since the last act in the series of events for which
plaintiff instituted his action occurred in Wisconsin, which has no
Civil Damage Act .. ., the latter can have no application in deter-
mining plaintiff’s rights or defendant’s liability.” ** In rejecting
defendant’s contention, the Minnesota court discarded the mechan-
ical jurisprudence of the Restatement in favor of “principles of
equity and justice.” The court noted that- the defendant liquor
dealer was a resident of Minnesota, licensed under its laws, and
required to operate according to those laws, that the violation of
Minnesota law which resulted in the accident occurred in Minne-
sota, and that the liquor dealer’s wrongful conduct was completed
in Minnesota. The fortuitous crossing of a state line that happened
to intervene prior to the accident lost all significance when viewed
in the context of Minnesota’s interest in the case, and the court
was able to find that its Civil Damage Act afforded a remedy to
the plaintiff. “By this construction,” concluded the court, “no
greater burden is placed upon the defendant than was intended
by [our Civil Damage Act].” *®

For our purposes the significance of the Schmidt case may be
simply stated. Schmidt and cases like it'* indicate that courts
today, faced with the task of defining the reach of a universal
statute, will not seek answers in the ready-made rules of the
Restatement. Rather they will exercise “an informed judgment
[bent upon] balancing . . . all the interests of the states with the
most significant contacts in order to best accommodate the equities
among the parties to the policies of those states.” *° And this fact
is of vital interest to our legislative draftsman. He will not have to
say, as he might ten years ago, that if the legislature decides to
leave delimitation of the territorial scope of a statute to case-by-
case development in the courts, it will be done by reference to
mechanical rules. Rather he will be able to say, with some assur-
ance, that when a statute reaches the courts for delimitation, it
will get the benefit of an “informed judgment,” intent on ascer-

214, at 379, 82 N.W.2d at 367.

131d. at 381, 82 N.W.2d at 368. Although the cowrt emphasizes the fact that
the injured plaintif was a citizen of Minnesota, that factor is of questionable
significance. For a discussion of the due process issue that might be raised by a
decision in favor of a Wisconsin resident, see Currie & Schreter, supra note 1, at
13311.1&’ Bernkraunt v. Fowler, 55 Cal.2d 588, 360 P.2d 906, 12 Cal. Rptr. 266
(1961); Lauritzen v. Larsen, 345 U.S. 571 (1952); Pearson v. Northeast Airlines,
309 F.2d 553 (2d Cir. 1962), Note, 63 Colum. L. Rev. 133 (1963); Babcock v.

Jackson, 17 App. Div. 2d 694, 230 N.Y.S.2d 114 (1962) (Halpern, J., Dissenting).
15 Vanston Bondholders Protective Comm. v. Green, 329 U.S. 156, 161-62 (1948).
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taining and implementing the policies and interests of the state to
the greatest extent possible, consonant with reason and justice.

But this is only one-half of the picture, and a poorly focused
half at that. We know, or can predict in a very general way, how
the judicial mind will work when a universal statute comes before
a court in a case involving foreign elements. We know that there
will be a weighing of interests rather than the mechanical applica-
tion of one law or another based upon an often fortuitous contact.
Now we must examine the other side of the picture—the legisla-
tive side—so that we may compare the two. This first examination
will be brief, merely to complete the overall picture. A more
detailed examination of the legislative background of our problem
will be undertaken in Part II of the paper.

An example drawn from actual legislation will best serve to
introduce the legislative half of the picture. Section 155 of the New
York Insurance Law, which is by no means unique, provides that
no policy of life insurance that is “delivered or issued for delivery”
in New York shall contain certain provisions unfavorable to policy
holders. This is not a universal statute, because the prohibition
does not appear on its face to apply to all policies of insurance, but
by its terms is limited to those policies that are “delivered or
issued for delivery” in New York.

Let us examine how this territorially limited statute works. In
Zogg v. Penn Mutual Life Ins. Co.,*® the Second Circuit had before
it a conflict case involving section 155. Plaintiff was beneficiary
of an insurance policy on the life of a New York resident written
by defendant company. The court assumed arguendo that the
policy, though mailed to the insured in New York, became binding
in Massachusetts upon delivery there of a “binding receipt.” Under
Massachusetts law a provision in the policy limiting death benefits
to a return of premiums in the event of the insured’s suicide, while
sane or insane, within two years of the date of issue was valid.
Section 155 of the New York Insurance Law, on the other hand,
had been construed to render such a restriction void where the
insured committed suicide while insane; this was what had actual-
ly happened in the case.

The essential matter in dispute in the Zogg case was the extent
of the rights of a New York beneficiary under a policy of insur-
ance written on the life of a New York resident by an insurance
company licensed to do business in New York. For purposes of

18976 F.2d 861 (2d Cir. 1960).
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this matter in dispute, how could it be contended that any law
other ‘than the law of New York governed? Defendant argued
that because of the “binding receipt” delivered in Massachusetts,
that law should govern. However valid this argument may have
been had the case involved the effect or validity of the “binding
receipt” itself, it plainly was without force in the context of the
actual dispute. Judge Clark recognized this and dismissed de-
fendant’s contention, although his counting-of-contacts approach -
leaves something to be desired.'”

But what about section 155? Because it is not universal in form
but specifies precisely when it is to be applied, it is not enough for
the court simply to balance the interests involved and to say that
New York law should apply. A further question had to be an-
swered: whether an insurance policy on the life of a New York
resident that became binding in Massachusetts could still be
“delivered or issued for delivery” in New York within the meaning
of section 155. Citing Auten v. Auten and following the enlight-
ened approach to choice-of-law problems that we previously
noted, the court answered this question, finding section 155
applicable on the facts of the case. Although defendant argued
that a contract of insurance could not be “delivered or issued for
delivery” in New York if it became binding elsewhere, the court
rejected this argument, because it would in effect have incor-
porated the principle of the lex loci contractus as the governing
law into a statute that was plainly intended to be broader in scope.

The extra step of statutory construction that the court had to
take is the significant element of the case for our purposes. The
court was forced by the “delivered or issued for delivery” clause
in the statute to go beyond its weighing of interests in order to
determine the meaning of the choice-of-law clause that was
included in the statute. If the choice-of-law clause had not been
in the statute to begin with, leaving the statute in universal form,
the very determination that New York insurance law should
govern, which determination would have been made after an
analysis of the state interests and policies involved, would have
been equivalent without more to a determination that New York
insurance law extended to the facts of the instant case.

7 The court merely listed the contacts with New York without giving any con-
sideration to the matter in dispute. It should be noted that merely adding up the
contacts and using the law of the state which has the preponderance of contacts
is just as mechanical an approach as the “place of injury” or “place of contracting”
approach. See note 2 supra.
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As it turned out, the added judicial step forced on the court
by the choice-of-law clause in section 155 did not change the final
result in the Zogg litigation. That is to say, a balancing of the
interests involved as well as an examination of the territorial
clause, indicated that New York law should apply. This may not
always be the case, however, and to further explore the implica-
tions of section 155 we might look at two variations on the Zogg
facts.'® Suppose, first, that the insured had been a domiciliary of
Massachusetts and had given the New York address because he
expected to be visiting relatives there. In this situation New York’s
paramount interest disappears, and Massachusetts, as the domicile
of the insured, would seem to have the greater interest in applying
its Jaw. But could a New York court, given Zogg and its interpre-
tation of section 155, apply Massachusetts law to our first varia-
tion? Defendant in Zogg suggested that “delivered or issued for
delivery” was not a choice-of-law rule and that the “place of
making” rule still controlled. The court rejected this argument
and in so doing elevated the “delivered or issued for delivery”
clause to a choice-of-law rule that would seemingly preclude the
New York courts from applying Massachusetts law on the facts
of our first variation. According to Zogg, section 155 directs that if
an insurance contract is “delivered or issued for delivery” in New
York, New York law governs, and it makes no difference that the
contract may have become binding elsewhere.

If by contrast section 155 were universal in form and did not
contain the “delivered or issued for delivery” clause, it is likely
that a more flexible judicial choice-of-law rule could have been
worked out. As the court noted in the Zogg case, the primary

ose of the New York Insurance Law was to protect residents
of the state. Regulation of an out-of-state risk insured by a com-
pany subject to the insurance regulations of another state would
be of little interest to New York. Furthermore, in our variation on
Zogg the defendant insurance company does business in Massa-
chusetts as well as New York and is given a degree of protection
under Massachusetts law that it may reasonably claim in the New
York suit. On these facts it is submitted that New York would
not be denying the plaintiff equal protection of the laws if it
decided to limit the protection of section 155 to New York resi-
dents, and a judicial choice-of-law rule that utilized such a limita-

181 have borrowed these variations from Professor Caver’s classroom discussion
at the Harvard Law School.
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tion would probably be valid.'® As a further example of the
functioning of a legislative choice-of-law rule, consider this second
variation on the facts of the Zogg case. Assume that the insured,
who was in the Navy, had been sold the insurance policy while on
furlough at his home in New York. The policy was issued from
the insurer’s home office in Philadelphia for delivery by its agent
to the insured in Boston, where he was stationed. On these facts
it is probably fair to say that if section 155 were in universal form,
the court could have eliminated as unimportant in light of the
matter in dispute all factors except the residence of the insured.
It could then have concluded on the basis of his New York resi-
dence that New York law was applicable.

We have already seen, however, that section 155 as written
contains a choice-of-law clause which directs the New York courts
to apply New York law to all insurance contracts “delivered or
issued for delivery” in the state. In our second varjation the con-
tract was neither delivered nor issued for delivery in New York;
hence section 155 would appear to be inapplicable despite the fact
that New York has a clear interest in applying its law. Even more
puzzling is the lack of direction which now exists. To which
state’s law should the New York court look? Zogg repudiated the
lex loci contractus rule on the basis of the Auten case, which pro-
pounded the “most significant relationship” test; but section 155
operates to prevent the application of that test to the facts of this
second variation. This puzzling situation will be dealt with to some
extent later, but for now it is sufficient to notice, as we did with
respect to the first variation, that the choice-of-law clause in the
statute may significantly affect the functioning of a court in con-
flict cases. The free reign given to courts to weigh interests where
universal statutes are involved may be severely shortened by
legislative choice-of-law rules, perhaps to the point of nullifyi
the many judicial advances made in the field of conflict of laws in
the past few years.

Another example of this phenomenon is found in New York’s

1% The non-mechanical weighing-of-interests approach to conflict cases will often
make residence an important factor. For the fascinating and as yet unresolved
constitutional problem raised, see Currie & Schreter, Unconstitutional Discrimina-
tion and the Conflict of Laws: Equal Protection, 28 U. Chi. L. Rev. 1 (1960); Currie
& Schreter, Unconstitutional Discrimination in the Conflict of Laws: Privileges and
Immaunities, 69 Yale L.J. 1323, 1366, 1368 (1960). As is suggested above, Professor
Currie’s interest analysis may be oversimplified, resulting in disproportionate weight
being given to the residence factor. If this is so, the constitutional problem may not
loom so large as he suggests. See Traynor, supra note 1, at 856.
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Foreign Executed Wills Act,?® patterned after section 7 of the
Model Execution of Wills Act. The act provides that a will exe-
cuted outside New York is valid if valid by either the law of the
testator’s domicile or of the place of execution. It is a territorially
limited statute, not meant to apply to all wills, but only to those
wills executed outside the state. The theory behind the act is that
if a testator executes a will in one state and satisfies its formalities,
he should not be penalized if he later changes his domicile to a
state which requires different formalities. Consider the following
hypothetical fact situation. Mr. and Mrs. Black, domiciliaries of
Connecticut, move to New York after their son marries, leaving the
family home for the son and his new family. The son, who works in
New York, has his will drawn up one evening at home by a neigh-
bor who works for a Wall Street law firm. The will complies with
Connecticut formalities. The will is formally executed in New York
the next day. Following in the steps of his parents, the son even-
tually moves to New York and dies a New York domiciliary.
Assuming that New York formalities have not been complied with,
is his will valid in New York? This is clearly the type of situation
that New York meant to encompass in its Foreign Executed Wills
Act and a court could no doubt have held it to be within the saving
power of that act if the act had been in universal form. The will
was not executed outside New York, however, and the act as writ-
ten would therefore be inapplicable, giving us another example
of the restrictive effect of legislative choice-of-law rules.

No conclusions will be drawn at this point about the relative
merits of legislative and judicial delimitation of statutes. Thus far
we have only seen in a rough way what the two methods entail and
some possible differences between the two methods. Much of the
problem has yet to be considered. Our legislative draftsman is in
a better position than he was at the outset, but he is by no means
ready to report to the legislature. He must first apply himself to a
close look at the legislative function in the choice-of-law process.
Are legislative choice-of-law rules actually restrictive, and, if so,
are they unduly restrictive? If we decide that certainty is not too
dear, even at the cost of freedom of judicial action, can we at least
minimize the restrictive effect of legislative choice-of-law rules?
What form is best for legislative choice-of-law rules? These are
some of the questions that will be considered in Part II of the

paper.

20N.Y. Deced. Est. Law § 22-a.
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THE LEGISLATIVE BACRGROUND

In contrasting the legislative with the judicial function in the
territorial delimitation of statutes, the restrictive nature of the
former was stressed. We chose actual legislative choice-of-law
rules and showed how they failed to function adequately in specific
fact situations. The failure that we noted may have been due to
legislative oversight. Certainly this is suggested by New York's
Foreign Executed Wills Act. Consequently, our “restrictive” hy-
pothesis merits closer analysis on a more theoretical level. Given
an ideally informed legislature, will legislative choice-of-law rules
limiting the scope of statutes still be restrictive compared to
judicial delimitation?

A. Effect.

It might be best to start with Professor Currie’s views on the
subject, as he is an outspoken proponent of legislative choice-of-
law rules. His theory is developed in a well-known article on
married women’s contracts,?* written around a slightly altered
version of the standard casebook case of Milliken v. Pratt.?* In that
article Currie assumes that Massachusetts, Mrs. Pratt’s domicile,
holds the firm belief that married women are “a peculiarly sus-
ceptible lot, prone to make improvident promises, especially under
the influence of their husbands,” thus explaining the Massachu-
setts rule that “no contract whereby any married woman might
undertake to assume liability as a surety should subject her to
judgment in any court.” On the other hand, Maine, the residence
of Milliken & Co., the creditor, is primarily interested in security
of transactions and has consequently taken away the protection
afforded married women by Massachusetts (or has freed them
from archaic restrictions, depending on your point of view).

In order to assess the competing interests of Massachusetts and
Maine, Currie breaks the case down into its four basic “contacts”™:
the residence of the creditor, the residence of the married woman,
the place of contracting, and the forum. He constructs a table to
keep track of these four contacts as he arranges them in sixteen
different combinations between Maine and Massachusetts. Two
of the sixteen combinations are wholly domestic cases with all
contacts either in Massachusetts or Maine and hence present no

2 Currie, Married Women’s Contracts: A Study in Conflict of Laws Methods,
25 U. Chi, L. Rev. 227 (1958).
22 195 Mass. 374, 28 Am. Rep. 241 (1878).
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conflict. The remaining fourteen cases have contacts in more than
one state, and an apparent conflict exists. In seven of these cases,
however, the married woman’s residence is in Maine, and it would
seem that Maine law could be applied without cost to Massachu-
setts” protective attitude toward its married women. Furthermore,
in three other cases the married woman and the creditor are both
Massachusetts residents, and Maine law could be disregarded in
these cases without upsetting the security of its transactions. In
ten cases, then, the apparent conflict which appeared because of
the two-state nature of the transaction turned out to be only a false
conflict upon Currie’s four-contact analysis of the interests in-
volved.

Reasoning that the false conflicts arise in cases where either
Massachusetts or Maine has no interest to be furthered, Currie
proposes statutes for the two states that would prevent the appli-
cation of their respective policies in those cases, as revealed by his
four-contact analysis. The Massachusetts act would provide that
its protective policy shall apply “in all cases in which the married
woman is a resident of this state, or of another state whose laws
provide similar immunity.” #® In like manner the Maine act would
provide that its policy of allowing married women to contract
freely shall be applied “in all cases in which Maine is the residence
of either or both parties.” These statutes would eliminate the ten
false conflict cases that Currie found in the course of his analysis.
But this still accounts for only twelve of the sixteen variations. In
the remaining four cases the residence of the creditor is Maine
and that of the married woman is Massachusetts. According to
Currie, these cases present true conflicts,. How do his proposed
rules dispose of these “true” conflict cases? They dispose. of them
in a wholly mechanical fashion, the outcome of the case depending
solely on choice of forum: in Maine the creditor will win; in Massa-’
chusetts the wife will win. :

At this point we should re-ask the question posed at the begin-
ning of Part II of this article: Is legislative delimitation of the
territorial scope of statutes more restrictive than judicial delimita-
tion? If a court, unfettered by the type of legislation that Currie
proposes, could solve Currie’s true conflict cases in a non-mechani-
cal way, then we would have to judge legislative delimitation
more restrictive than judicial delimitation. Currie apparently feels
that his statutes are not restrictive, despite the mechanical way

2 Currie, supra note 21, at 255-56. This form reflects Currie’s awareness of the
constitutional problems inherent in his proposed legislation.
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in which they function in the “true” conflict cases. In other words,
he feels that the courts of Massachusetts and Maine, operating
without any choice-of-law rules at all, would still be constrained
to give the same significance to choice of forum given to it by his
proposed statutes, and, therefore, the proposed statutes are not
restrictive. Where an interest analysis exposes a true conflict, says
Currie, “no satisfactory solution can possibly be evolved by means
of conflict-of-laws law. . . . It cannot be solved by any effort,
judicial or legislative, however brilliant its conception.” (Empha-
sis supplied. )** Because he believes this, Currie designs his choice-
of-law rules to avoid the “true” conflict impasse as an original
matter. “When it is suggested that the law of a foreign state should
furnish the rule of decision, the court should, first of all, determine
the governmental policy expressed in the law of the forum.” If
the case is such that the forum would have a legitimate interest
in applying its law to further this policy, “it should apply the law
of the forum, even though the foreign state also has an interest in
the application of its contrary policy. . . .” (Emphasis supplied. )%®
This method results in choice of forum being determinative when-
ever a “true” conflict exists, which is the result reached under his
proposed Massachusetts and Maine statutes.

We may well agree with Currie that the chances of a legislative
solution to “true” conflict cases are slim. A legislature is probably
incapable of anticipating and weighing all possible interests in a
multi-contact situation and of producing workable legislation. It
isnot at all clear, however, that judicial efforts along the same lines
are bound to fail, and to test the Currié hypothesis with respect to
judicial efforts in this area, I should like to use two hypothetical
cases built around a Milliken v. Pratt model.?®

In the first, Milliken & Co. is an aggressive Maine concern that
sells and installs lightning rods throughout New England. It sends

2 1d. at 259.

% Currie, Note on Methods and Objectives in the Conflict of Laws, 8 Duke L.J.
171, 177-78 (1959).

% Again I must give credit for these hypotheticals to Professor Cavers who used
them in his classroom discussion of Milliken v. Pratt. The interest analysis that
follows is not a new concept. Kramer, Interests and Policy Clashes in Conflict of
Laws, 13 Rutgers L. Rev. 523, 533 (1959). There is also some indication that
Professor Currie’s attitude toward such an analysis is softening. See note 27 infra.
At the time he wrote the Milliken article, however, Professor Currie was not above
some very critical comments on “the hi%h-minded, transcendent, and form-free
counsels” of those who urged a more complete weighing of interests than he. Currie,
Married Women's Contracts: A Study in Conflict of Laws Methods, 25 U. Chi.
L. Rev. 227, 249 (1958).
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smooth-talking salesmen to Massachusetts and neighboring states
to solicit orders which must be accepted at the home office in
Maine. If the buyer is married, his wife must sign the order as
guarantor. The Pratts, Massachusetts residents, have a Milliken
lightning rod installed on their barn in Massachusetts, but M.
Pratt fails to pay. Milliken & Co. now sues Mrs. Pratt on her
guarantee. According to Professor Currie’s simplified four-contact
analysis, this case presents a true and unsolvable conflict. Actually,
the solution seems to be quite easy. The issue presented in the
lightning rod litigation is whether Milliken & Co., after aggres-
sively seeking out a sale in Massachusetts to Massachusetts resi-
dents, should be heard to complain about the protective policies
that Massachusetts seeks to implement with respect to certain of
those residents. It is not unreasonable to say that if Milliken & Co.
wants Massachusetts business badly enough to come into the state
for solicitation of orders, it can take that business without the
wife’s guarantee. If not satisfied with only the husband’s credit,
it can solicit its orders elsewhere. The hardship on the Maine
concern is so slight that it would be difficult to imagine a Maine
court being so solicitous for its resident plaintiff as to deny protec-
tion to the Massachusetts wife on the facts of this hypothetical.

In the second hypothetical Milliken & Co. is 2 Maine wholesale
grocery and campers supply store. The Pratts, residents of Massa-
chusetts, run a summer camp in the Rangeley Lake section of
Maine and Mr. Pratt orders supplies for the camp from Milliken
& Co. Milliken & Co. agrees to fill the order but requests a written
guarantee from Mrs, Pratt. The guarantee is given at the store in
Maine. Mr. Pratt fails to pay, and Milliken & Co. sues Mrs. Pratt.
Again we have, according to Currie, a true and unsolvable conflict.
But again it appears that Currie gives up too easily. Though they
are Massachusetts residents, the Pratts have put themselves wholly
within the ambit of Maine law for this transaction. The business
for which the supplies have been purchased is a Maine business;
the creditor is a Maine creditor; the goods, in Maine when pur-
chased, were shipped to the Maine camp. Where the matter in
issue is the validity of the guarantee given to the Maine grocer in
these circumstances, of what significance is Mrs. Pratt’s Massachu-
setts residence? Maine’s interest in security of tramsactions be-
comes of primary importance on the facts of this hypothetical just
as Massachusetts’ interest in protecting its married women from
high pressure salesmen within its borders took on primary impor-
tance in the first hypothetical. It is difficult to imagine that Maine
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in the lightning rod case or Massachusetts in the Rangeley Lake
camp case would be so parochial as to fail to recognize the very
attenuated nature of its interest in the case and fail to give effect
to the other state’s interest accordingly.

No attempt can be made in a paper of this scope to deal thor-
oughly with Professor Currie’s methodology. Suffice it to say that
his views on the capabilities of courts have been seriously ques-
tioned and that he himself appears to be retreating from the
extreme view stated in his Milliken article®” If we accept the
validity of the decisions worked out by the courts in the two
hypothetical cases, the implication is clear that legislative choice-
of-law rules may restrict judicial treatment of conflict cases.
Weighing of interests, if it is to be done at all, is best done on
sensitive scales by courts unfettered by preconceived rules. It is
submitted that there will be no unsolvable conflicts if a case-by-
case development of choice-of-law rules is allowed. But of course
our inquiry is not complete upon reaching this conclusion. The
competing interests of certainty and predictability must be ac-
counted for. What is best from the point of view of abstract justice
is not always best in practice. We will see later that in certain
areas of the law unfettered weighing of interests will not be toler-
ated by the parties involved. Thus, it becomes necessary to con-
tinue our investigation of the legislative background, turning now
to problems of form.

B. Form.

The dearth of published material about territorially limited
statutes in general carries over to the formal aspect of the problem.
No one seems to have asked just what a choice-of-law rule is or
what distinguishes choice-of-law rules from other legal rules. This

%7 See Traynor, supra note 1. Professor Currie in a recent article in the Duke Law
Journal used the following language: “New York might reasonably assert an interest
in the application of its policy. . . . This is not to say that New York must, or
necessarily would, construe its statute (or define its interest) this broadly. It might
reasonably take into account the interest of Illinois in protecting the father, and
perhaps some of the other circumstances of the case, and conclude that it should
not create a conflict by asserting a conflicting interest.” (Emphasis supplied.)
Currie, Conflict, Crisis and Confusion in New York, 1963 Duke L.J. 1, 4445 (dis-
cussing Hoag v. Barnes, 9 N.Y.2d 554, 175 N.E.2d 441, 216 N.Y.S.2d 65 (1961).
The cases do not follow Currie’s methodology. If anything, they go too far the other
way, counting contacts rather than weighing the contacts in light of the matter in
dispute. See the comments on Zogg v. Penn Mutual Life Ins. Co., note 17 supra.
All that is urged here is that courts can and will weigh many factors in reaching a
decision unless restricted by narrowly drawn legislative choice-of-law rules. Cf.
Kramer, supra note 26, at 534.
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apparent lack of interest is quite surprising, for in at least one area
of the law of conflict-of-laws the characterization of a rule as a
choice-of-law rule has great significance. That, of course, is the
area of the renvoi doctrine which often leads a court to reach one
result rather than another by refusing to look at the choice-of-law
rules of a foreign jurisdiction. At some point in the application
of the renvoi doctrine the question must be faced: What is a
choice-of-law rule? In describing the proposed Massachusetts and
Maine rules as not being choice-of-law rules in the “traditional
sense,” 28 Professor Currie suggests other questions: What are
“traditional” choice-of-law rules? Does the form of a choice-of-law
rule have any significance? These are questions that our draftsman
should be able to answer before reporting to the legislature.

A recent case in a United States District Court in Indiana will
best serve to introduce the legislative problems connected with
the renvoi doctrine. In Hobbes v. Firestone Tire & Rubber Co.,2°
plaintiff, an Indiana resident, sued defendant, an Ohio resident,
for injuries sustained in a Kentucky automobile accident. The
accident occurred more than one year, but less than two years,
before the action was brought, and the Indiana statute of limita-
tions on actions of this sort was two years. Indiana had a borrow-
ing statute that provided that if the action was barred by the
“laws of the place where the defendant resided” it would also be
barred in Indiana.®® Ohio, the place where defendant resided, had
a two-year statute of limitations like Indiana’s; hence, neither the
Indiana nor the Ohio statute of limitations would bar the action.
But Ohio also had a borrowing statute. It provided that “if the
laws of any state or country where a cause of action arose limit
the time for the commencement of the action to a lesser number
of years than do the statutes of this state in like causes of action
then said cause of action shall be barred in this state at the expira-
tion of said lesser number of years.” (Emphasis supplied. )?* The
cause of action arose in Kentucky, which had a one-year statute of
limitations on actions of this kind. Therefore, defendant claimed
that the action was barred.

After thus stating the facts, the court stated that “the question
to be determined in the disposition of [the case] is the controver-

28 Currie, Married Women’s Contracts: A Study in Conflict of Laws Methods,
25 U. Chi. L. Rev. 227, 259 (1958).

2 195 F. Supp. 56 (N.D. Ind. 1961).

3 Ind. Acts Spec. Sess. 1881, Ch. 38 § 43, 195 F. Supp. at 57.

3 Ohio Rev. Code Ann, § 2305.20 (Page 1954), 195 ¥. Supp. at 58.
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sial conflicts-of-law theory of ‘renvoi,’ and its acceptance or non-
acceptance by this Court.” #* What renvoi is and why it is con-
- troversial are fairly easy questions to answer. Renvoi is the
doctrine which directs a forum to look to the whole law of a
foreign jurisdiction whenever the forum refers a question to a law
other than its own. Renvoi is controversial because a reference to
the whole law of another jurisdiction includes a reference to that
jurisdiction’s choice-of-law rules, which may direct the forum back
to its own law. Once referred back to its own law, the forum must
to be consistent look at its own whole law, which, of course, will
send it back to the foreign state, and so on without end. Renvoi
would not be at all controversial if a reference to the whole law
of the foreign jurisdiction could never result in a reference to the
whole law of the forum.®?

In Hobbes the court characterizes all borrowing statutes as
choice-of-law rules. As a general matter this is probably correct.
Professor Sumner of U.C.L.A. describes choice-of-law rules as
“indicative rules,” that is, rules which are not “directly concerned
with the disposition of cases,” but which are “the principles . . .
that a court uses to select the law that will be used.” ** But it will
be remembered that the issue as stated by the court in Hobbes
was whether the controversial renvoi theory should be accepted.
If this is the issue, a definition of “choice-of-law rule” unrelated
to the controversial aspect of renvoi would be useless. It is sub-
mitted that when the renvoi commentators speak of choice-of-law
rules, they are referring only to those rules of a particular jurisdic-
tion which may refer to the whole law of another jurisdiction.
Thus, a rule may be a choice-of-law rule within Professor Sumner’s
definition and yet fall outside the definition of that phrase for
purposes of the “controversial conflicts of law theory of “renvoi.” ” %8

32195 F. Supp. at 58.

3 See generally Griswold, Renvoi Revisited, 51 Harv. L. Rev. 1165 (1938). The
statement is oversimplified. Some writers, e.g., Cheshire, Private International Law
57-59 (2d ed. 1938), find theoretical fault with the “whole law” approach; but
the merry-go-round result is the basic complaint.

3“6301;mne1‘, Choice of Law Rules: Deceased or Revived? 7 U.CL.A. L. Rev. 1, 9
3 Hobbes v. Firestone Tire & Rubber Co., 195 F. Supp. 56, 58 (N.D. Ind. 1961).
A rule that refers specifically to the local law of another state would be such a rule.
An interesting phenomenon occurs here. If a state court has consistently construed
one of its choice-of-law rules as referring only to the local law of a foreign jurisdic-
tion, it would seem that a foreign court, referring to that state’s law, cou%g consider
its conflict rule as interpreted, and could avoid the renvoi circle. This is not done

in practice. It seems that legislation is required to take an “indicative” rule out
of the “whole law™ category.
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With this in mind we must take a closer look at the Hobbes
case. The court refused to look to the Ohio borrowing statute,
classifying it as a choice-of-law rule and, hence, part of the whole
law of Ohio which could not be regarded without approving the
renvoi doctrine. Was the court correct? Quite clearly it was not.
The Ohio borrowing statute, unlike the Indiana borrowing statute,
does not refer to the “laws” of another jurisdiction. “Law” could,
of course, mean all the laws, including choice-of-law rules of a
jurisdiction. Ohio’s statute, by contrast, refers only to the part of
the law of the place where the cause of action arose which limits
the time for the commencement of the action to a certain number
of years. Ohio is directed to look to the statute of limitations of
Kentucky, for example, to see how long a time Kentucky gives for
the commencement of tort actions; and this is all that the Ohio
court can do. Any other law of Kentucky, such as its borrowing
statute, is beyond Ohio’s purview, because it does not indicate the
number of years in which a Kentucky action must be commenced.
If we define “choice-of-law rule” in terms of the controversial
aspect of the renvoi doctrine, as only those rules which may refer
to the whole law of another jurisdiction, then Ohio’s borrowing
statute is not a choice-of-law rule. Consequently, Indiana could
have looked to the Ohio borrowing statute as part of Ohio’s internal
law and could have avoided any “recognition and acceptance of
the ‘renvoi doctrine’ as a sound legal principle.” 3¢

The uncritical acceptance of the choice-of-law label led the
Hobbes court to an erroneous decision on the facts of that case,
but the implications of the decision go well beyond the case itself.
Suppose, for example, that we are legislative draftsmen in Massa-
chusetts with the job of fitting the Uniform Marriage Evasion Act
into Massachusetts law. We know that a necessary element of the
act is interstate cooperation in preventing evasive marriages, and
we are willing to include the reciprocity clause of the act in our
law: “No marriage shall be contracted in this Commonwealth by
a party residing and intending to continue to reside in another
jurisdiction if such marriage would be void if contracted in such
other jurisdiction, and every marriage contracted in this Common-
wealth in violation hereof shall be null and void.” 3" The question
arises whether this is a choice-of-law rule in the renvoi sense, and,
if so, whether it should be put in a different form accordingly.

3 1d. at 63.
37 Mass. Gen. Laws Ann. ch, 207, § 11 (1958).
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A brief look at the purpose and function of the reciprocity clause
will show why the renvoi doctrine concerns us. The primary pur-
pose of the clause is to give Massachusetts power to cooperate with
other states in dealing with evasive marriages, even though these
do not offend the laws of the Commonwealth, in the hope that
other states will work with Massachusetts in preventing marriages
undesirable to the Commonwealth. But this is probably not the
only function of the clause. Because there are few procedures for
enforcing marriage restrictions prior to marriage, attack under the
reciprocity clause upon a marriage celebrated in Massachusetts
will probably come after the ceremony and out of the Common-
wealth, perhaps in the place where the party resided and intended
to continue to reside. Since it is a virtually universal rule of the
conflict of laws that a marriage valid where celebrated is valid
everywhere,?® a permissive provision of Massachusetts law—per-
mitting first cousin marriages, for example—could be used to
defend the marriage in a state that forbade first cousins to marry,
unless the Massachusetts Marriage Evasion Act contains a reci-
procity clause or unless the non-Massachusetts forum has a mar-
riage evasion act of its own. The clause is well designed to handle
this situation. A non-Massachusetts forum, referring to the rec-
iprocity clause, is invited to make the necessary finding of resi-
dence and intent; if satisfied that the clause should apply, it may
then judge the marriage by its own standards. In this manner
Massachusetts permissive statutes can never become party to an
evasive marriage. Our Massachusetts draftsman is concerned,
however, lest the courts of the other state, like the federal district
-court in Indiana, say that they are unable to look at the reciprocity
clause because it is a choice-of-law rule of Massachusetts and that
looking at it will imply “recognition and acceptance of the ‘renvoi
doctrine’ as sound legal principle.” 3

The reciprocity clause quoted above (section 11 of the Massa-
chusetts Marriage Evasion Act), like the Ohio borrowing statute
in the Hobbes case, is not a choice-of-law rule in the renvoi sense.
Although it may refer to the law of another jurisdiction, it does so
hypothetically. That is, it declares that the marriage will be void
if it “would be void if contracted in such other jurisdiction.”

% Restatement, Conflict of Laws § 121 (1934). For an interesting case raisin
very similar problems, see Mazzolini v. Mazzolini, 168 Ohio St. 357, 155 N.E.2
208 (1958).

* Hobbes v. Firestone Tire & Rubber Co., 195 F. Supp. 56, 63 (N.D. Ind.
1961).
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(Emphasis supplied. )* The other jurisdiction is not told that the
marriage will be void if void by its “laws.” This could conceivably
indicate a reference to the whole law of the other jurisdiction,
which in turn would lead to a reference back to Massachusetts
whole law, and so on without end. Rather, the other jurisdiction
is told to treat the marriage as if it were a local marriage. This
leaves no room for a reference to choice-of-law rules and could
never put the other jurisdiction on the renvoi merry-go-round. But
despite the fact that section 11 is drafted so as theoretically to
avoid the renvoi complaint, the danger always exists that the mis-
take of the Hobbes court will be perpetuated.

If our legislative draftsman is worried about the Hobbes case
and its renvoi problem, he might want to know whether the prob-
lem can be avoided by any formal device. It is submitted that the
problem can be avoided by proper legislation, but only after a
wholesale revision of Massachusetts marriage law, which would
probably create more problems than it would solve. Since we are
exploring the field of choice-of-law drafting, however, it might be
worthwhile seeing how the result could be accomplished, even
though as a practical matter we would rather rely on the courts to
avoid the Hobbes mistake. This exercise will afford an opportunity
to attempt answers to the question concerning form that we posed
at the beginning of Section B of Part II of the paper.

To avoid the Hobbes result we want to draft a rule that does
not come within even Professor Summer’s broad definition of
choice-of-law rule. The best vehicle for this is the type of non-
traditional choice-of-law rule that Currie proposed in his article
on married women’s contracts. Such a statute restricts the applica-
tion of the enacting state’s law but does not refer to any other
law. It does not help select the law that will be used.*! In order to
incorporate Currie-type rules in the marriage setting, Massachu-
setts law would have to be changed from restrictive (no man
shall marry his mother) to permissive (a man may marry his

% Mass. Gen. Laws Ann. ch. 207, § 11 (1958).

“ A forum, referred to Massachusetts by its choice-of-law rule, might find that
Massachusetts law did not apply. What should the forum do at that point? Accord-
ing to the désistement theory outlined by Dean Griswold in his renvoi article, supra
note 33, at 1168, the forum should apply its own law in such a case. Professor Sohn
suggests that the forum should the gap by applying that foreign law that
claims applicability in the particular case. Sohn, New Bases for Solution of Conflict
of Laws Problems, 55 Harv. L. Rev. 978, 983 (1942); cf. Ehrenzweig, The Lex
Fori—Basic Rule in the Conflict of Laws, 58 Mich. L. Rev. 637, 687 (1960).
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cousin). Then, in order to permit the avoidance of its permissive
law in’situations where another state has a paramount interest in
applying its law, Massachusetts could provide: “These provisions
shall not apply to a marriage contracted in the Commonwealth
by a party residing and intending to continue to reside in another
jurisdiction.” This would clearly be part of the local law of Massa-
chusetts and would be regarded as such by a non-Massachusetts
jurisdiction. With this form of legislation a non-Massachusetts
forum could make the necessary finding of residence and intent
and then could refuse to apply Massachusetts permissive law
despite the forum’s rule that a marriage valid where celebrated is
valid everywhere. If the forum felt that the marriage was not
evasive and that there was no need for applying its more restric-
tive law, it could refuse to find the requisite intent that would
make Massachusetts law inapplicable. Thus, there does seem to be
a way around the renvoi problem.*?

More must be known about the non-traditional, Currie-type
statute before its use can be considered, however. Is there an
difference, other than the possibility of avoiding the Hobbes
difficulty that we just noted, between Currie’s rules and traditional
choice-of-law rules? Because there is an apparent conflict between
Currie’s proposals and those of earlier writers on the topic of
legislative choice-of-law rules, the question merits investigation.
Arthur Nussbaum, writing in 1943, felt that there was a significant
difference between true choice-of-law rules and the “spatially
conditioned internal rule,” the name that he gave to the Currie-
type rule. Nussbaum noted the distinction attributable to the ren-
voi problem discussed above and found a further difference: the
interpretation of these spatially conditioned internal rules “will
more or less depend on local policies, which may widely differ
from the views that guide a court in the solution of conflict ques-
tions.” ** It was apparently on the basis of this further difference
that J. H. C. Morris, writing in England in 1946, came out against
the use of the particular choice-of-law clause, or, to borrow Nuss-
baum’s terminology, the “spatially conditioned internal rule.”
Morris concluded: “General choice-of-law clauses in statutes are

2 Of course it is questionable whether one state can ever prevent another state
from applying the former state’s law. See Pearson v. Northeast Airlines, 309 F.2d
553 (2d Cir. 1962); Cavers, The Two “Local Law” Theories, 63 Harv. L. Rev.
822 (1950); Note, 63 Colum. L. Rev. 133, 143 (1963).

3 Nussbaum, Principles of Private International Law T1f (1943).
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preferable to particular choice-of-law clauses because the latter
obscure the fundamental distinction between domestic rules and
conflict rules.” 4*

The easiest way to see just what it is that caused Morris to
oppose the type of rule that Currie now favors is to examine the
illustrative example that Morris uses in his article. He starts with
three hypothetical English statutes. The first is universal and
contains no choice-of-law clause: “A marriage between persons
either of whom is under the age of sixteen years shall be void.”
The second contains a general choice-of-law clause, designed to
supplement a universal statute like the first. It limits the scope of
the universal statute and provides what law shall govern when
English law does not: “Questions relating to the age at which
persons can validly marry shall be decided in accordance with the
place of celebration.” The third is a statute with a particular
choice-of-law clause, or “spatially conditioned internal rule,” to
which Morris objects. It limits the application of English law
without doing more: “A marriage celebrated in the United King-
dom between persons either of whom is under the age of sixteen
shall be void.” The last is the Currie-type statute discussed above.

To show us how bad this third type of statute is, Morris assumes
that France also has a particular choice-of-law clause in its under-
age marriage act but that France provides that a marriage be-
tween French nationals either of whom is under the age of sixteen
shall be void. Given this conjunction of statutes, a marriage in_
France by underage English nationals would have to be validated
by both France and England, a result which Morris finds both
inconvenient and illogical, because “both English and French law
regard marriages between persons under the age of sixteen as
socially undesirable.” *°

What should strike us as odd about Morris™ analysis is his con-
clusion that both England and France would really like to hold
this marriage void. How can he say this in the face of the English
and French statutes which prevent the courts of either country
from invalidating just such a marriage? Do not the statutes adopted
by the two countries reflect their real desire and intent vis-a-vis
this kind of marriage? There can be little doubt that in Morris’
view, the particular choice-of-law clauses in the two statutes do
not reflect the local policies of either England or France. He feels

* Morris, The Choice of Law Clause in Statutes, 62 L.Q. Rev. 170, 184 (1948).
“1d. at 171.
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that although they are not true choice-of-law rules, they have all .
the infirmities of the true choice-of-law rules of two decades ago,
inasmuch as they are mechanical rules that fail to reflect con-
sidered local policies and interests. That this is really what troubles
Morris becomes clear when we look at what he says about general
or true choice-of-law clauses. These are better, he tells us, simply
because they can be disregarded by a foreign court. If France had
a general choice-of-law clause to the effect that “questions relating
to the age at which persons may validly marry shall be determined
in accordance with their personal law,” and if Britain had the
general choice-of-law clause set out above, then a marriage cele-
brated in France by underage English nationals could be invali-
dated by both England and France. Both countries, pleading the
renvoi difficulty as did the Hobbes court, could ignore the limita-
tions on the local law included in the general choice-of-law clause
and could apply French or English law to invalidate the marriage.
And why should the limitation be ignored? It should be ignored
simply because it is arbitrary and mechanical and because it fails
to reflect true local policies. In short, what Morris is saying is that
if you are going to have mechanical choice-of-law rules in the first
place, you should at least put them in such a form that they can
be disregarded by foreign courts. That way they will cause the
least amount of trouble.

These views obviously conflict with Cuwrrie’s views, and our
legislative draftsman might well ask how Currie can ignore the
thesis of the Nussbaum and Morris articles and say of his proposed
choice-of-law rules, “It seems to me that there are advantages in
this way of stating conflict of laws rules.” *® The simple answer is
that Currie is writing against a very different background of
choice-of-law rules than was either Nussbaum or Morris. The rules
that Currie proposed for incorporation into Massachusetts and
Maine law to deal with married women’s contracts, as well as the
rule that we hypothesized for Massachusetts to deal with marriage
evasion cases, reflect and give effect to the interests and objects
of the enacting state. Because these rules reflect the desires of the
enacting state, we are concerned with assuring their recognition
by foreign states, not with facilitating their avoidance, as was
pointed up in the discussion of the Hobbes case.

The simple explanation for the apparent conflict between Currie

¢ Currie, Married Women’s Conitracts: A Study in Conflict of Laws Methods,
95 U. Chi. L. Rev. 227, 259 (1958).
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and the earlier writers should come as no surprise. The change in
the character of choice-of-law rules was outlined in a general way
in Part I of the paper. We saw there that the judicial mind had
changed considerably in its outlook toward conflict cases, and we
predicted that an “informed judgment” would be exercised by
courts in dealing with conflict cases. Then we began this investiga-
tion of the legislative process, ending with the question whether
there is a proper form for legislative choice-of-law rules. It appears
that the answer to our question is simple. Form may be relegated
to a secondary position; there is nothing inherently good or bad
in any particular form. The renvoi problem can be avoided by
careful drafting. In all other respects, form should follow function.
The function of the legislative draftsman is to build a rational
body of conflict rules. He should feel free to use whatever form
of rule will best achieve this goal.

This is as good a point as any to end our general investigation
and to follow our legislative draftsman to the legislature, where
he will give his report. No doubt his investigation will have been
in connection with some proposed legislation. Accordingly, a brief
look at the actual application of the ideas we have been discussing
to specific areas of the law is in order.

C. Practice.

Legislation limiting the territorial scope of statutes is in use
today. We have already been introduced to several examples: New -
York’s Insurance Law and Foreign Executed Wills Act and the
Massachusetts Marriage Evasion Act. Some have been drafted well
with an apparent understanding of the formal requirements of
the renvoi doctrine, illustrated by section 11 of the Massachusetts
Marriage Evasion Act, while others, such as New York’s Foreign
Executed Wills Act, do not appear to be well considered. Still
others, like the New York Insurance Law considered in connec-
tion with the Zogg case, seem to have an unduly restrictive effect
on the judicial process. Some restrictive legislation is inevitable
until the full capability of courts in conflict cases is developed and
recognized. “Certainty” and “predictability” are terms that the
legislators understand and to which they are sympathetic, whereas
judicial “weighing of interests” smacks of anarchism and is not
likely to find as much favor with the legislators.*”

7 T. H. C. Morris summed up the issue quite well where he said: “Opinions will

differ on the question whether it is desirable to codify the rules of the conflict of
laws. . . . If certainty is the principal object of the law, then there does seem a
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The proponents of certainty and predictability have had their
way in two important areas of the law: corporation and Blue Sky
law. Let us look briefly at these areas.

Blue Sky laws, regulating the complex area of security transac-
tions, present a real challenge to the would-be conflict of laws
codifier. The field of Blue Sky regulation is itself entirely statutory,
suggesting that the old common law conflict rules, developed
in a different context, may be inadequate. It is also by nature
prone to interstate dealings that are bound to give rise to
conflicts. But Blue Sky laws, unlike laws designed to protect
married women or laws to foster security of transactions or laws
to protect insured persons from giant insurance companies, are
essentially non-vital. Only three states and Puerto Rico have no
Blue Sky law at all,*® and although regulations differ from state
to state, no vital interest is encroached upon if the law of one state
is applied rather than that of another. If New York sets a higher
standard of behavior than Connecticut, it may want to see broker-
dealers live up to its standards, but it will not be overly upset to
see Connecticut’s standards applied, even if Connecticut law is
applied merely because the offer to sell, for example, was made in
Connecticut and not New York. This non-vital character of Blue
Sky regulation probably was a factor militating in favor of the
codification undertaken in the Uniform Securities Act, which we
will look at shortly. ’

It would be possible for a Blue Sky law to provide simply that
it is. unlawful for any person to transact business in the state as,
for example, a broker-dealer or agent, unless he is registered. In
actual fact virtually all state Blue Sky laws appear in this largely
universal form.** Conceivably, the courts of the state that had
such a provision could work out satisfactory choice-of-law rules
to give meaning to the phrase “transact business in the state.” The
task is not easy, however, due to the special and often technical
nature of the problems surrounding security dealings and the lack
of even analogous precedent. Describing the actual state of Blue

prima facie case for codification. . . . On the other hand, it may be urged with
equal force that in the present state of our knowledge of the fundamental bases
of the conflict of Jaws, codification (however well executed) would merely add to
the confusion by inhibiting flexibility and precluding the court from attributing
due weight to the social and economic factors involved in any particular case.”
Morris, The Choice of Law Clause in Statutes, 62 L.Q. Rev. 170, 171, 172 (1946).

48 Loss and Cowett, Blue Sky Law 39, 40, 41 (1958). This number was reduced
by ong when Alaska adopted the Uniform Securities Act in 1959,

“Id. at 182.
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Sky choice-of-law precedent, Professor Loss and Mr. Cowett said,
“There is authority for applying the law of the place of contract,
the law of the place of performance (delivery of the security),
and the law of the place where the transaction was solicited.” 5
It was against this background that the authors of the Uniform
Securities Act made their decision to codify conflict of laws rules
in the Blue Sky area.

Undoubtedly [the conflict provisions] were the hardest to draft
of the entire statute. But the very proliferation of problems
which created this difficulty indicated to the authors and their
collaborators how desirable it would be to have a degree of
predictability in an area in which the law not only varies from
state to state but also defies any sort of specific description in
most states.51

The conflict provisions of the Act are straightforward. It is
provided that the anti-fraud provision, the dealer and security
registration provisions, the provision outlawing unlawful represen-
tation, and the civil liabilities provision are applicable “to persons
who sell or offer to sell when (1) an offer to sell is made in this
state, or (2) an offer to buy is made and accepted in this state”
and, with the exception of the civil liabilities provision, to “persons
who buy or offer to buy when (1) an offer to buy is made in this
state, or (2) an offer to sell is made and accepted in this state.”
The statute carefully defines when an offer to sell or buy is made
in the state and when it is accepted in the state. A special excep-
tion for publications, radio, and television is provided, such that an
offer to sell or buy will not be “made in this state” if it is published
in a bona fide publication of general circulation published outside
the state or with most of its circulation outside the state or if it
originates on a radio or television program originating outside the
state.5?

It will be recognized that the choice-of-law provisions of the
Uniform Securities Act are “mechanical” in form. At first glance, it
might appear that this sort of codification is unwise, because
mechanical rules have a most restrictive effect on proper judicial
functioning in conflict cases, as we have seen. It is submitted,
however, that in the context of Blue Sky legislation the mechanical
rules are probably justifiable. When they came to make their

50 1d. at 186.
st 1d. at 226.
52 Uniform Securities Act § 414.
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decision to codify, the draftsmen of the Uniform Securities Act-
found that they were dealing with:

a) a legislatively created area of the law without prior model

or common law precedent;

b) an area of the law of commercial transactions that tradition-

ally desires and requires predictability;

c) a subject especially prone to conflict situations;

d) an area of the law that does not involve the vital policies of

any state;

e) asubject in which the existing choice-of-law precedent was

hopelessly confused;

f) a subject that called for uniformity of treatment.

This is certainly an imposing array of reasons in support of codifi-
cation, and thus the legislation in no way belies the earlier con-
clusion that codification is bound to restrict the judicial process in
conflict cases. Rather, the reasons suggest that in the Blue Sky area
restrictiveness may be a necessary price to pay for certainty. Time
will tell; as yet the provisions are untested.

The Uniform Securities Act approach to choice-of-law codifica-
tion is by no means the only possible approach. A compromise
position, which would yield less certainty than the mechanical
rule but which would comport more with the current trend in
conflict cases, is possible. The laws of certain states with respect
to foreign corporations reflect this compromise approach. No
attempt will be made to go into the area of corporation law and
its choice-of-law problems in any detail.®

Professor Reese and Mr. Kaufman in their article on corporate
law in the conflict-of-laws take the position that corporate acts
that can also be done by individuals, such as the making of con-
tracts, may be governed by different laws just as individuals who
contract in different states may be subject to different laws. Mat-
ters peculiar to corporations, however, such as election and
appointment of officers and directors, adoption of by-laws, and the
like, raise serious problems if subjected to diverse interstate
regulation, As to these matters the need for uniformity and predict-
ability looms large, and the simple “place of incorporation” choice-

% For further information on that subject reference should be made to two
articles, Latty, Pseudo Foreign Corporations, 65 Yale L. J. 137 (1955); and Reese
and Kaufman, The Law Governing Corporate Affairs: Choice of Law and the
Impact of Full Faith and Credit, 58 Colum. L. Rev. 1118 (1958), and to the
spate of law review notes on the Western Airlines case, e.g., Note, 49 Calif. L. Rev.
974 (1961); Note, 9 U.C.L.A. L. Rev. 242 (1962).
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of-law rule is consequently most often applied. In certain circum-
stances a state other than the state of incorporation may want
to apply its law to the internal affairs of a foreign corporation.
This desire is troublesome for the choice-of-law draftsman, for
even aside from the practical difficulty of adjusting the various
interests involved, he must work within an unclear constitutional
framework, balancing the due process clause and the full faith and
credit clause. Thus,

A state . . . should not be privileged to apply its own law in
preference to that of the state of incorporation unless its interests
are seriously involved and its connection with the corporation a
close one. . . . The state’s interests must be greater and its con-
nection with the corporation closer than would be necessary to
give it legislative jurisdiction to apply its law under the ordinary
test of due process. . . . A state in which a foreign corporation
does only a small fraction of its business probably would violate
full faith and credit if it applied its own law rather than that of
the state of incorporation to hold the payment of a dividend
illegal 54

In dealing with a sensitive area such as this, one would be
tempted to say that judicial delimitation of the scope of statutes
with its characteristic flexibility and facility for delicate balancing
is a must. This conclusion does not necessarily follow, however.
If we turn back to the Uniform Securities Act and the factors that
we noted there as reasons supporting the codification, we will find
that many apply to this closely related area of regulation of foreign
corporations. It is a commercial area where predictability is in
great demand, conflicts are very prevalent, and the policies in-
volved are non-vital. The added element is the constitutional un-
certainty that inheres in multi-state regulation of the internal
affairs of corporations. This factor does not preclude any codifica-
tion; it merely precludes any mechanical approach such as was
taken in the Uniform Securities Act.

What is the alternative? Former section 1317 of the New York
Business Corporation Law is a good example. It exempted all
foreign corporations from regulation except a “domiciled foreign
corporation,” which was defined as a corporation “with at least
two-thirds of all its outstanding shares being owned either bene-
ficially or of record by residents, or with at least two-thirds of its
business or investment income allocated to New York for franchise

% Reese and Kaufman, supre note 53, at 1139.



Territorially Limited Statutes 143

or tax purposes.” (Emphasis supplied.) This statute embodied
several of the bases found relevant by the cases in supporting
jurisdiction, as alternative bases of statutory jurisdiction. Predicta-
bility comes with the exhaustiveness of the list; flexibility comes
with the alternative grounds. California attempted similar legisla-
tion with respect to some of its Blue Sky laws but it failed to pass.5®
There may be some feeling on the part of legislators that this is
really weak legislation—not a “rule” yet not “no rule at all’~and
should be avoided. The current New York statute reverts to type
and provides that a foreign corporation doing business in the state
is subject to regulation.” This may or may not be an indication
of legislative disdain for alternative rules. A new section drastically
limits the significance of the change, providing that a foreign
corporation doing business in the state is exempt from regulation
if its shares are listed on a national securities exchange or if less
than one-half the total of its business income for the preceding
three years was allocable to this state for franchise tax purposes.®®

Although legislation cannot be expected to anticipate all pos-
sible bases for jurisdiction, in areas of the law such as corporation
law, where certainty is important and where some mechanical
rules can be tolerated, the limited alternative choice-of-law rule
seems to be a helpful tool. It may be true that no legislative solu-
tion can be worked out for “true” conflict cases in areas of the
law such as torts or contracts, as Currie suggests; but his proposed
rules which operate mechanically depending upon choice of forum
are certainly not designed to improve the situation. Much more
can be said for leaving the truly unpredictable areas of the law to
judicial delimitation with its flexibility, and for using the alterna-
tive bases approach in areas of the law where predictability is
absolutely essential.

35 N.Y. Bus. Corp. Law § 1317. Apparently this section was amended prior to
the effective date of the Act (Sept. 1, 1963).

% See Note, 49 Calif. L. Rev. 974, 978 (1961); Note, 9 U.C.L.A. L. Rev. 242,
247, 248 (1962).

S N.Y. Bus. Corp. Law § 1317.
3 N.Y. Bus. Corp. Law § 1320.
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Harvard Student LegislativeResearch Bureau
Its Purpose and Functions

Purpose

The primary purpose of the Harvard Student Legislative Re-
search Bureau is to make available to governmental and public
service groups technical services in the preparation and drafting
of legislation. Since its organization in 1952, the Legislative Re-
search Bureau has drafted legislation dealing with a variety of
subjects in response to requests submitted by federal, state and
local legislators and officials, state attorneys-general and law revi-
sion commissions, members of law school faculties, and civic
groups.

While assisting clients in a practical manner, the Bureau pro-
vides valuable educational experience for its members. The re-
sponsibility for the work of the Bureau rests entirely with its
student membership, composed of second and third year law
students selected annually on a competitive basis.

The Bureau is financed by a grant from Harvard Law School
and does not accept remuneration from clients.

Selection of Projects

Since the Bureau receives. more requests for assistance each
year than it can accept, selection of projects is necessary to insure
that the projects undertaken will receive prompt and thorough
treatment.

When a request is received, the legal and drafting problems
which it poses undergo a preliminary study and analysis for the
purpose of determining whether the project is one which the
Bureau can accept. Several factors are considered in making this
decision. Among them are: the importance of the proposed legis-
lation to the community in which jt may be enacted, the educa-
tional experience which the project offers to the membership, the
availability of personmel, the interest of the membership, and
the likelihood of the bill's being enacted into law.

The Bureau does not accept projects involving research alone,
but only those which include the drafting of specific legislation.
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Drafting and Editing

A project, once accepted, is referred to a committee of the
membership which does the actual research and drafting. Experi-
enced third-year members act as committee chairmen, overseeing
the work and guiding its progress. Work on projects begins shortly
after the opening of the academic year, and project deadlines are
established according to the requirements of the client and the
complexity of the problems involved.

The completed draft and the explanatory memorandum which
accompanies it are next submitted to critical review by student
editors. Most of the projects are also submitted to a member of
the Harvard Law School faculty for review and comment. When
the staff is satisfied with the form and content of the completed
draft and the covering memorandum, they are forwarded to the
client for consideration. The Bureau tries to keep in close contact
with clients to be certain that its drafts conform to clients’ policy
determinations. The procedure is flexible enough to allow adapta-
tion to the particular needs of clients.

Bureau Policies

The Bureauserves the community by assisting proponents of
legislation in presenting their ideas in statutory form appropriate
for legislative consideration. It is entirely technical and non-politi-
cal in function. Drafts are based on the policies of clients, and
neither the Bureau nor Harvard Law School endorses any of these
policies. Neither the Bureau nor any of its members will lobby
for the passage of any bill.

Project requests should be directed to the Vice-president for
Legislation, Harvard Student Legislative Research Bureau, Lang-
dell Hall, Harvard Law School, Cambridge, Massachusetts 02138



A Federal Act to Resolve Conflicting
State Claims to Abandoned Property

This act is proposed as a comprehensive solution to interstate
escheat problems. There are two issues: protecting persons from
double liability and determining the one state entitled to receive
the abandoned property. The Supreme Court’s decision in West-
emn Union Telegraph Co. v. Pennsylvania prevents multiple
liability, but the only solution currently available for the second
problem is to bring an original action in the Supreme Court. The
proposed act allows suits to be brought in federal district courts
and establishes a series of preferences among the states which
claim the same abandoned property.

THERE ARE two formidable problems involved in the present
controversy over escheat of abandoned property: first, protect-
ing persons from having to pay more than one state; and second,
resolving disputes among the states both before and after payment
has been made to one of them.

In Western Union Telegraph Co. v. Pennsylvania, 368 U.S. 71
(1961), the Supreme Court attempted to solve the first problem
but did not deal with the second. The Court held that Pennsylvania
could not enforce its demand for payment against Western Union
so long as another state was claiming the same property. Thus
an obligor — the entity under an obligation to make payment
representing the value of abandoned property — does not have to
pay any state until there has been an authoritative determination
of the proper state. The claim of another state, in this case New
York, is not affected by a decision of the Pennsylvania courts. Con-
sequently, an answer to the second problem is left to case by case
resolution by the Supreme Court in its original jurisdiction. The
Court may not seek a comprehensive solution, but eschew broad
principles and limit each decision to its particular facts.

Texas v. New Jersey, Original Action No. 13, is the first case to
be brought before the Court under the Western Union decision.
Florida has been given leave to intervene, 373 U.S. 948 (1963),
and a Master’s report has been filed and accepted.

This act attempts to provide a comprehensive answer to both
problems in the form of a federal statute. A uniform reciprocal
state statute was considered, but the fate of the excellent Uniform
Disposition of Unclaimed Property Act, 9A Uniform Laws Ann.
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253 (1955), which has been adopted by only twelve states, demon-
strates the desirability of a solution which would not be forced
to run the gamut of fitty state legislatures.

This act does not alter the basic right of any state to escheat
abandoned property; its principal aim is to regulate the enforce-
ment of those rights within the bounds of “due process” and
orderly administration.

Section 102 of this act affords protection to the holder. Sections
103 and 104 determine priorities for choosing the state entitled to
the abandoned property. Section 105 gives the federal district
courts original jurisdiction to decide suits between states involving
claims for payment of abandoned property.

The memorandum consists of a detailed exposition of the act,
an analysis of the constitutional basis for federal escheat legisla-
tion, and a comparison of the priorities of this act with those
under existing state law.

THE ACT -
Secrron 101. Definitions.

As used in this Act:

(A) Abandoned property. “Abandoned property” means an interest
in intangible personal property or an equitable interest in real property,
which interest by the laws of any state is or is presumed to be aban-
doned or ownerless and whose disposition is not governed by any
other law of the United States.

(B) Obligor. “Obligor” means any person who is trustee in case of a
trust, or who is indebted to another, or who is under a duty to make
payment to another, or who is a corporation or other business associa-
tion of which any stock or other interest of ownership is abandoned
property.

(C) Owner. “Owner” means the person last known to the obligor to
be the depositor in the case of a deposit, the beneficiary in case of a
trust, the creditor, claimant, or payee in case of other choses in action,
or the person having a legal or equitable interest in abandoned
property. In the event of a separation of legal and equitable interests,
the person known to the obligor to have the equitable interest shall be
considered to be the owner, and if there is no such person known to
the obligor, then the person known to the obligor to have the legal
interest shall be considered to be the owner.

(D) Person. “Person” includes any individual, business association,
or trustee.
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Secrion 102. Conflicting State Claims.

(A) If there are two or more states each of which by its laws may,
upon the expiration of any time period or occurrence of any event
specified by its laws, obtain custody or ownership of the same aban-
doned property, only that state which has the highest preference under
sections 103 and 104 of this Act may enforce a demand for payment
for the property to a state by the obligor of the property.

(B) Where an obligor has made full payment for abandoned prop-
erty to one state which by its laws claimed that property, no other state
may enforce against the obligor a demand for a second payment to a
state for the same property.

Secrion 103. Preference Among the States.

States have preference in enforcing demands for payment for aban-
doned property in the following order:

(A) If the obligor is subject to the jurisdiction of the courts of that
state, the state of the last address of the owner which is known to the
obligor. ;

(B) If the obligor is a corporation other than a national bank, the
state under whose laws the obligor is incorporated (or if the obligor
is incorporated in more than one state, the state in which the obligor
has its principal office), or if the obligor is a national bank, the state
iclil which the obligor has its principal place of business stated in its

arter.

(C) If the obligor is not an individual, the state in which the obligor
has its principal office. If the obligor is an individual, the state in which
the obligor has its domicile.

Secrion 104. Subsequent State Claims.

(A) If the period after which property is declared or presumed to
be abandoned or ownerless has expired under the laws of a state which
at the time of expiration had the highest preference of any state then
having laws under which it could then or in the future escheat or
assume custody of the abandoned property, no other state may enforce
a demand for payment for that property.

(B) If the period after which property is declared or presumed to
be abandoned or ownerless has not expired under the laws of a state,
another state having a higher preference under section 103 of this Act,
which enacts a l]aw under which it also claims then or in the future the
abandoned property, shall have preference over the former state in
enforcing a demand for payment for the abandoned property.
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Secrion 105. Adjudication of State Claims.

(A) The district courts shall have original jurisdiction of any civil
action asserting a claim for payment for abandoned property filed by
one or more states against one or more other states, regardless of the
amount involved, which by their laws claim payment for the same
abandoned property or which have obtained payment for that property
from its obligor.

(B) Such an action may be brought in the district court of any
district located within any of the defendant states.

(C) The court shall have power to issue its process for all such
defendant states; which process shall be returnable at such time as the
court or a judge thereof shall determine and shall be addressed to and
served on the governor or attorney general of such states and shall be
served by the United States marshals for any of the districts located
within the defendant states.

(D) The court, without a jury, shall hear the cause and determine,
according to the provisions of sections 103 and 104 of this Act, which
state is lawfully entitled to receive the property. The court may order
one state to pay, without interest, an amount representing the property
to another state, or declare which state may demand payment from the
obligor, or enter any other necessary or appropriate order.

(E) Final judgments or orders rendered by the court of appeals may
be reviewed by the Supreme Court by appeal by any of the parties.

(F) Findings of fact and conclusions of law made by state courts in
escheat proceedings are not binding on a state which is not a party
thereto, in the determination of suits brought in federal courts under
this Act.

(G) No suit may be brought under this Act more than twenty (20)
years after the abandoned property has been paid by its obligor to a
state or states.

Secrion 106. Reports.

Nothing in this Act limits the power of the states to require obligors
to make reports to the states concerning abandoned property of which
they are or have been the obligors.

Secrion 107. Severability.

If any provision of this Act or the application thereof to any state,
person, or circumstances is held invalid, the invalidity shall not affect
other provisions or applications of this Act which can be given effect
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without the invalid provision or application, and to this end the provi-
sions of this Act are severable.

MEMORANDUM

I. ExpLANATION OF PROPOSED ACT.

Section 101. Definitions.

(A) “Abandoned property” is defined in the section as a “right
to receive payment of any debt or of any legal or equitable interest
in intangible personal property or an equitable interest in real
property . . ..” This is intended to cover all intangible property;
e.g., choses in action, bank deposits, corporate dividends, utility
service deposits, insurance proceeds, payments of trust income,
and beneficial ownership of real estate. The property is viewed as
being an unclaimed and unpaid obligation for which someone has
a right to demand payment. This definition utilizes the laws of
the individual states to determine when property is abandoned
and is therefore subject to the provisions of this act.

Section 101(A) prevents conflict with other federal statutes
regulating the disposition of unclaimed property. See 13 Stat. 99
(1864), 12 U.S.C. § 194 (1958) (mational bank liquidations),
Roth v. Delano, 338 U.S. 226 (1949); 70 Stat. 785 (1956), 11
U.S.C. § 106 (1958) (bankruptey); 72 Stat. 1259, 38 U.S.C.
§ 5220 (1958) (right to property of veteran who died without
heirs while in a federal institution). This act covers only that
intangible property not covered by any other federal act.

(B) The term “obligor” expresses what is meant by the term
“holder” in section 101(d) of the Uniform Disposition of Un-
claimed Property Act, 9A Uniform Laws Ann. 254 (1955) (here-
after cited as Uniform Act). “Obligor” is more consonant with the
nature of intangible property, since an intangible cannot be “held.”
The obligor is viewed as an entity which has a duty to make a
payment. Thus the obligor of unclaimed life insurance proceeds is
the insurance company. The obligation of a corporation to deliver
abandoned stock is covered by this act. This definition will include
state and federal courts and officers, but it is believed that little
conflict exists concerning them.

(C) The term “owner” is defined in relation to the knowledge
of the obligor. This precludes states from claiming through differ-
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ent possible owners. This definition draws upon the definition of
owner in section 1(f) of the Uniform Act and includes the specific
examples of a depositor, beneficiary, creditor, claimant, payee,
and the general situation of a person having a legal or equitable
interest in abandoned property. In the event of a division of legal
and equitable ownership, the equitable owner is preferred, but
only it he is known to the obligor. This is in keeping with the
objective of establishing one definite owner. This provision is
intended to cover the common situation where dividends are
payable to a broker holding stock in his own name for the benefit
of a third party.

(D) “Person” is inclusively defined. “Business association” is
intended to have no specific legal limitation and includes corpora-
tions, partnerships, and any other commercial entities.

Sectron 102. Conflicting State Claims.

This section is intended to protect obligors from demands for
payment for abandoned property by more than one state. Sub-
section 102(A) is designed to cover the situation where states
seek to enforce demands for payments against an obligor who has
not made a voluntary payment to any state. This subsection pro-
vides that only that state which has the highest preference accord-
ing to sections 103 and 104 of this act may enforce such a demand
against the obligor. Thus a state which by its own laws may
enforce such a demand but which is not the state with the highest
preference is prohibited from enforcing its demand.

For this subsection, conflicting state claims exist even when the
time period for the property to be abandoned has expired under
only one state’s laws, provided that there is another state then
having laws by which payment will be demanded as soon as its
time period expires. For example, if state A claims bank deposits
which have been inactive for ten years and state B claims the same
deposits after they have been inactive for twenty years, and the
deposits have been inactive for eleven years, then state A may not
demand payment by the bank unless A has a higher preference
under section 103 than does B. Hence B is protected by this sub-
section even though its claim has not yet matured. States will,
therefore, gain no advantage under this section by reducing their
statutory time period. Section 104, discussed below, deals with the
conflicts created when one state enacts laws claiming property,
either before or after the time period of another state has elapsed.
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The phrase “custody or ownership” is used to make it clear that
this act applies whether states claim title to, or only protective
custody of, abandoned property. In this memorandum, laws with
either type of claim are referred to as escheat laws.

Subsection 102 (B) is designed to protect an obligor who volun-
tarily makes payment to any state which claims the property. If,
subsequently, it turns out that another state has a higher prefer-
ence than the one to which the payment was made, the obligor
is protected from any demand made by the second state. That
second state, having the higher preference in fact, must seek pay-
ment from the state to which the obligor made payment. This
subsection allows an obligor to attempt to comply with the various
state escheat laws without having to face the peril of being mis-
taken as to which state has the highest preference. The obligor is
freed from having to defend against possible multiple suits for
payment for the same property.

Section 103. Preference Among the States.

The preferences which are set forth in this section apply when
a state seeks to enforce demands for payment either from a state,
section 105(D), or from an obligor, section 102(A). The prefer-
ences, listed in descending order, are the same for both situations.

Subsection 103(A) provides for the highest preference. It is.
modeled on section 10 of the Uniform Act, and, like the Uniform
Act, expresses the policy that the state in which the owner was
last known to live has the most equitable claim to the abandoned
property. It is more likely that the owner lives or has died in
that state than in the state selected by other tests sometimes men-
tioned, such as the state of incorporation of the obligor. Had the
owner claimed the property, much of its value would presumably
have been spent in that state. Also, that state provided public
services which benefited the owner.

A second requirement, that the obligor be subject to the judicial
jurisdiction of that state, is imposed to reduce the administrative
burden on both the obligor and the states. This requirement makes
it easier for a state to enforce its claims, since it has the power
to require the obligor to submit its records for examination. Juris-
diction avoids the undesirable situation of a state having to enforce
its judgments in a foreign court. The burden on the obligor is
minimized since it need make reports and payments to fewer
states than would be true if either of the requirements stood alone.
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Several writers have discussed the merits of conflicting state
claims’ and have suggested that states having contacts with the
obligor should be preferred over states having contacts with the
owner. Lake, Escheat, Federalism and State Boundaries, 24 Ohio
St. L.J. 322, 340-42 (1963); Note, Escheat of Corporate Divi-
dends, 65 Harv. L. Rev. 1408, 1413-19 (1952). States related
to the obligor can show present contacts, which other states can-
not. Acceptance of this argument would result in directing pay-
ments for some types of property to only a handful of states.

It has been suggested that different tests be applied according
to the type of property abandoned. In the case of life insurance
proceeds, for example, it has been proposed that the state where
the contract was made and where the insured then resided should
prevail. Note, Jurisdiction to Escheat Abandoned Life Insurance
Policies, 35 Va. L. Rev. 336, 342-48 (1949). The Uniform Act
does give varying tests according to the type of property involved,
although the state of the last known address of the owner will
prevail over other states except for life insurance proceeds, utility
service deposits and refunds, and funds “held by state officials.”
Sections 3, 4, and 8 of the Uniform Act.

This act gives the same preferences for all types of property,
because the committee believed that the merits of state claims are
about equal for all types of property. However, this section could
readily be expanded to treat different types of property differ-
ently, without interfering with the harmony and operation of the
other sections.

Subsection 103(B) lists a second preference for corporate
obligors. This second preference is given to reduce further the
possibility of an obligor gaining a “windfall” of continued use of
another’s funds. It expresses the policy that no ascertainable state
other than that of the last known address of the owner has a more
equitable claim to abandoned property. The test of 103(B) — the
state of incorporation — is designed to present the least administra-
tive inconvenience to the obligor.

Subsection 103(B) also applies where the obligor is incorpor-
_ ated as the same entity in more than one state. “Principal office”
* means the place where the obligor’s records are kept and where the
officers of the obligor normally discharge their duties. This test,
like that of subsection (C) which applies only to non-corporate
obligors, is designed mainly for the convenience of the obligor.

Since national banks are chartered by the United States and
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not incorporated by a state, the principal place of business as
specified in its charter is provided as the test. 44 Stat. 1229 (1927),
12 U.S.C. § 81 (1958). For example, the Bank of America, which
has branch offices in New York City and Chicago, has its principal
place of business only in California.

Subsection (C) applies to obligors other than corporations.
“Principal office” has the same meaning as in subsection (B).
Since most obligors are commercial entities with a “principal
office,” resort to the preference for an individual obligor will be
rare. “Domicile” is that place where a man has his true, fixed, and
permanent home and principal establishment, and to which when-
ever he is absent, he has the intention of returning. In re Stabile,
348 Pa. 587, 36 A.2d 451 (1944).

If no state having a preference listed in section 103 has a statute
claiming the property, another state claiming it under a different
test may do so, so far as this act is concerned. However, the recent
Western Union case prevents a taking if the obligor is threatened
with multiple liability.

Under this section, it is conceded that a last minute change in
either the status of the obligor or the last address of the owner
known to the obligor can operate to affect which state has the
highest preference to escheat. Thus if a state in which the last
known address of the owner is found suddenly acquires jurisdic-
tion over the obligor, that state will be able to escheat the property
under a 103(A) preference, even if the nearly-matured right
of another state, which until the change had the highest prefer-
ence, is thereby cut off. Aside from the equitable and technical
difficulties of drafting a provision to deal with such last minute
changes of fact, it is highly unlikely that any of these changes
will be connected with or caused by this act. There will be little
motivation for obligors to change their situation so that one state
and not another can claim the abandoned property.

These preferences—or tests —for claiming the property do
not significantly conflict with existing state statutes. Part III
;:Ompares these preferences with the tests used in present state

aws.

SecrioN 104. Subsequent State Claims.

This section, like section 103, applies to claims made by a state
either against an obligor or against other states.
The operation of this section is illustrated by the following
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example. An obligor is indebted for unpaid dividends declared
seven years ago. The obligor is incorporated in Ames which has
a custodial abandoned property statute providing for state cus-
tody of all intangible property held by Ames corporations which
has been unclaimed for five years. No other state has any laws
under which it might eventually enforce a demand for payment
of these dividends. The last address of the owner known to the
obligor is in Thayer, and the obligor has received no word from
the owner for seven years. In fact, the owner has died without
heirs in Thayer, which has jurisdiction over the obligor.

If at this point Thayer passes a statute under which jt demands
payment for this property, such statute would be ineffective. Al-
though Thayer has a 103(A) preference which is higher than the
103(B) preference of Ames, since “the period after which prop-
erty is declared or presumed to be abandoned or ownerless has
expired under the laws of [Ames] which at the time of expiration
had the highest preference of any state then having laws under
which it could escheat . . . or assume custody of the abandoned
property, no other state may enforce a demand for payment for
that property.” (Emphasis added.) ,

If, however, Ames has a ten year statutory period and Thayer
now enacts a statute under which it will demand payment for the
property when its time period for abandonment has elapsed,
Thayer gains preference over Ames, which cannot now claim the
property from either the obligor or from Thayer.

These provisions will further reduce multi-state disputes over
the same property, since they fix a definite point after which no
other state may claim the property. A potentially higher-prefer-
ence state will be barred from making a claim even though it
enacts a statute, as in the first example above, in order to provide
security for earlier matured claims which may or may not have
been collected.

This section might encourage some states to reduce the time
periods after which property becomes subject to their demands,
since by doing so they would protect themselves against poten-
tial future statutes of states with higher preference claims. Some
check on this reduction of time periods might be provided by
the fourteenth amendment’s guarantee of due process to the
owner. By the express wording of this section, states would gain
no advantage by reducing their abandonment period over other
states which already have escheat laws.



Conflicting State Claims to Abandoned Property 161

Secrion 105. Adjudication of State Claims.

This section is motivated by convenience for the states and in no
way changes the operation of the other sections of this act. The
constitutional basis of subsections (A) and (D) are discussed in
Part II of this memorandum.

Subsection (A) specifically confers original jurisdiction on the
federal district courts for suits between states over intangible
property for which payment may be made or has already been
made to a state by an obligor.

One of the main purposes of this section is to ameliorate the
crowded Supreme Court calendar. It is also expected that suits
in a district court will enable a state’s claim to receive a speedier
adjudication and will possibly provide a more convenient forum
for the suit.

It should be noted that this act, while giving original jurisdiction
to the district courts, in no way alters the original jurisdiction of
the Supreme Court; it only opens up an alternative avenue for a
state.

The grant of original jurisdiction is given to the district courts
regardless of the amounts involved. The provision in subsection
(A) to this effect is intended to avoid any possible contradiction
between the grant of jurisdiction under this act and the general
grant of jurisdiction found in 28 U.S.C. §§ 1331 and 1332.

Subsection (B) authorizes venue to be in any district within
any defendant state. While this may put a burden on the plaintiff ~
state to go to the defendant state, it seems less onerous than to
require a state to defend itself in a district court located in the
plaintiff state. Requiring the plaintiff state to sue in the defendant
state may also serve to check the number of ill-founded claims
brought into court. In addition, a plaintiff state may find it easier
and less costly to sue a nearby state under this provision than to
travel to Washington to bring suit in the Supreme Court.

Subsection (C) is patterned after Rule 6 of the Supreme Court
Rules of Procedure, the rule which applies to service of process
in actions brought in the Supreme Court. It is assumed that the .
general procedure for suits under this section will be governed
by the Federal Rules of Civil Procedure which, according to
Rule 1, “govern . . . all suits of a civil nature” brought in a federal
district court. These rules have been given a broad and liberal
construction, Batelli v. Kagan ¢ Gaines Co., 236 F.2d 167, 169
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(9th Cir. 1956), and are applicable to suits by and against the
United States, Sherwood v. United States, 112 F.2d 587, 590-91
(2d Cir. 1940).

The committee decided that no special provision for joinder of
a state and an obligor as defendants should be provided. In most
cases no problem will arise in joining them. If state A seeks a
determination that an obligor must pay it and not state B the
amount representing abandoned property, state A may sue state
B in the district of state B where the obligor resides or, if the
obligor is a corporation, where it is incorporated, licensed to do
business, or is doing business, 28 U.S.C. § 1391, and thus join both
as defendants. Where the obligor does not come within the terms
of existing venue requirements, it was felt that the obligor should
not be burdened by having to defend where it is not otherwise
required to do so.

Subsection (D) requires the court hearing a suit between states
claiming the same abandoned property to determine the rightful
claimant “according to the provisions of sections 103 and 104 of
this Act.” The court is given the power to order a state to pay
another state an amount, without penalty, representing the prop-
erty or to declare which state may enforce a demand for payment
from the obligor.

This provision provides a solution to the state versus state situa-
tion which is consistent with the state versus obligor treatment of
section 102(A ). It also provides the court with a comprehensive
solution to the entire area of conflict — a solution which has been
reached after considering the interests of all states rather than
of only those which are parties to a particular lawsuit.

Subsection (E) provides for appeal from the court of appeals
to the Supreme Court. The courts of appeals already have “juris-
diction of appeals from all final decisions of the district courts. . .
except where a direct review may be had in the Supreme Court.”
98 US.C. § 1291.

Unless the states are given the right to carry their appeals all
the way to the Supreme Court, this section would probably be a
nullity. No matter how convenient it might be to commence a suit
in a district court, no state would be likely to do so unless there
were a certainty that the Supreme Court would hear an appeal if
one were desired on some of the issues involved.

Subsection (F) codifies and broadens part of the opinion in
Western Union Telegraph Co. v. Pennsylvania, 368 U.S. 71
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(1961), where it was held that the Pennsylvania courts could not
cut off the claims of the state of New York. This subsection pro-
vides that in a similar situation findings of fact, as well as conclu-
sions of law, will not bind any state that is not a party to the state
court proceedings.

Subsection (G) sets a twenty year statute of limitaticns. This
limitation provides finality and certainty as to which state has
the right to abandoned property and allows both the state and
the obligor to dispose of records more than twenty years old.

It is assumed that any state with a time period for the abandon-
ment of property which is longer than twenty years plus the least
number of years provided for by another state having a claim
to the property would reduce its time period so as not to lose its
claim for such property. This possible inconvenience to some states
is outweighed by the desirability of finality and convenience to
the obligor and to the state which took payment for the property.

Secrion 106. Reports.

Section 106 specifically reserves to the states power to require
obligors to make reports concerning any abandoned property. In
this way a state can make a determination regarding its rights
to payment and the advisability of claiming payment from another
state. This section allows states to continue to obtain at least as
much information from obligors as they may now obtain.

Section 107. Severability.

Section 107 is a standard severability clause modeled on
section 28 of the Uniform Act and protects the entire act from the
infirmity of any single section.

I1. CONSTITUTIONAL BASES FOR THE ACT.

A. Commerce Clause.

Abandoned property such as corporate dividends, life insurance
proceeds, and bank deposits is part of, or substantially affects
commerce. Consequently, a federal act can be sustained by Article
1, § 8 of the Constitution — the commerce clause.

The Supreme Court has taken an expansive view of the power
of Congress to legislate under the commerce clause.

Commerce is interstate . . . when “it concerns more States than
one.” . .. [The power granted Congress] is the power to legislate
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concerning transactions which, reaching across state boundaries,
affect the people of more states than one; —to govern affairs
which the individual states, with their limited territorial juris-
dictions, are not fully capable of governing. United States v.
South-Eastern Underwriters Ass'n, 322 U.S, 533, 551-52 (1944)-

Congressional regulation of intangibles similar in nature to bank
deposits and life insurance proceeds has frequently been sustain-
ed by the Court. Pensacola Telegraph Co. v. Western Union Tele-
graph Co., 96 U.S. 1 (1877) (transmitting information); Electric
Bond ¢ Share Co. v. SEC, 303 U.S. 419 (1938) (transmitting
energy); United States v. South-Eastern Underwriters Ass'n, supra
(issuing insurance ).

The rationale of these decisions should extend to the subject
of escheat, because the statute operates only when two or more
states demand payment for the same property. Such claims are
prima facie proof that the transactions involved “concern more
states than one.” Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824).
Furthermore, the inability of a single state to cope with the
problem lends support to the existence of federal power. This act
regulates the multi-state conflict by determining the priorities
by which states can escheat such property and by determining
the flow of funds between the states once payment has gone to
one state.

Even if such a payment of itself were held not to constitute
interstate commerce, Congress would not be precluded from
acting. A provision of the Agricultural Adjustment Act which
imposed a marketing penalty on wheat growers who had grown
an excess quota of wheat for on-farm consumption was sustained
as a valid exercise of congressional power. The Court reasoned
that since the consumption of home-grown wheat was the most
variable factor in the disappearance of the wheat crop from the
market, such consumption affected interstate commerce. Wickard
v. Filburn, 317 U.S. 111 (1942). The logic of this holding carried
to its extreme would arm Congress with a Damoclean sword
insofar as Congress — under the commerce power — would be able
to govern the production of goods even for the local markets on
the grounds that such production overhangs the interstate market.
“If it is interstate commerce that feels the pinch, it does not matter
how local the operation which applies the squeeze.” United States
v. Women’s Sportswear Mfg. Ass'n, 336 U.S. 460, 464 (1949). Thus
the fact that particular goods will not enter into interstate com-
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merce does not prevent congressional regulation through the com-
merce clause. The Oleomargarine Act of 1950, 64 Stat. 20, 21
U.S.C. § 347 (1958), provides a clear example: “Colored oleomar-
garine or colored margarine which is sold in the same State or
Territory in which it is produced shall be subject in the same
manner and to the same extent to the provisions of this Act as if it
had been introduced in interstate commerce.” (Emphasis added. )
Furthermore, the sums at issue are substantial. It has been esti-
mated that the value of abandoned property in the United States
“exceeds $15 billion and is growing at a rate of more than $1 billion
a year.” The Wall Street Journal, Jan. 22, 1962, p. 1, col. 1.

B. Due Process Clause.

The principle that due process prohibits two states from claim-
ing the same abandoned property from an obligor was established
in Western Union Telegraph Co. v. Pennsylvania, 368 U.S. 71
(1961). The state courts of Pennsylvania, acting under the state’s
escheat statute, rendered a judgment against Western Union for
the amount of unclaimed funds held by the company. Pennsyl-
vania claimed these funds because they arose out of money orders
which were purchased within the state. New York, under its
escheat statute, also claimed these funds, since Western Union was
a New York corporation having its principal place of business
within New York. Citing Pennoyer v. Neff, 95 U.S. 714 (1877),
the Supreme Court held that the Pennsylvania judgment need not
be given full faith and credit by New York, since New York was
not subject to the jurisdiction of the Pennsylvania courts. Since
several states asserted in rem jurisdiction over the same abandoned
property, and having determined that a non-party state claimant
would not be bound by the first judgment, the Court proceeded to
discuss the rights of Western Union. The obligor, compelled under
the law of Pennsylvania to make payment to that state, would
have no assurance that it would not also be held liable in New
York. This possibility of multiple liability violated Western Union’s
due process of law.

Section 102 of this act provides that the obligor need not pay
more than once, codifying the Western Union decision. It then
goes on to choose between conflicting state claims. The effect of
the act is to enforce the due process clause under the power ex-
plicity given Congress in section 5 of the fourteenth amendment.
The only requirement for such an act is that it be “appropriate.”
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Legislation meets this test if it is adapted to carry out the objects
of the amendment. Ex parte Virginia, 100 U.S. 339, 34546 (1879).

The fact that the Supreme Court by its decision in Western
Union is already protecting the obligor does not prevent Congress
from acting. The Court can decide only cases and controversies.
A decision may come after long delay, and it may be limited in
scope. Texas v. New Jersey, Original Action No. 13, has already
been before the Court for two years. Connecticut Mutual Life
Ins. Co. v. Moore, 333 U.S. 541 (1948), applied only to life
insurance proceeds.

The protection afforded by the due process clause should not
permit an obligor to receive a windfall of the unlimited use of
the funds. The solution is to provide priorities between the states,
a remedy now available only by an original action in the Supreme
Court. Western Union Telegraph Co. v. Pennsylvania, 368 U.S. 71,
79 (1961). By passing this act, Congress would adopt a solution
already recognized as suitable by the Supreme Court — the use of
priorities. It is thus appropriate legislation under the fourteenth
amendment.

C. Full Faith and Credit Clause.

By this act Congress arguably prescribes the circumstances
under which the escheat law of one state is to be given full faith
and credit in another state. Article IV, § 1.

Congress has been reluctant to use this clause as a constitutional
basis for legislation; the courts have rarely resorted to it; and this
act has not been drafted to take full advantage of it. The Supreme
Court has intimated in dictum that the extra-territorial effect of
state statutes is subject to congressional legislation. Pacific Em-
ployers Ins. Co. v. Industrial Acc. Comm’n, 306 U.S. 493, 502
(1939). A number of commentators have concluded that Congress
has great untapped power under this clause. See, e.g., Corwin,
The “Full Faith and Credit” Clause, 72 U. Pa. L. Rev. 371 (1933).

D. Original Jurisdiction.

The Constitution gives the Supreme Court original jurisdiction
in controversies between states, Article III, § 2. Such jurisdiction
need not be exclusive: “[W]e are unable to say that it is not within
the power of Congress to grant to the inferior courts of the United
States jurisdiction in cases where the Supreme Court has been
vested by the Constitution with original jurisdiction.” Ames v.
Kansas, 111 U.S. 449, 469 (1884).
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Cases arising under this act would consist primarily of issues
of fact as to the application of the priorities. Under these circum-
stances, since the Supreme Court rarely hears evidence, the Court
would undoubtedly refer cases to a master or to a district court.
The act directly gives concurrent jurisdiction to the federal trial
courts. The Supreme Court has alluded to this solution “. . . and
whether we might under some circumstances refer them [suits
between states] to United States District Courts we need not now
determine.” Western Union Telegraph Co. v. Pennsylvania, 368
U.S. 71, 79 (1961). Under the act a state could still bring suit in
the Supreme Court, in which case the Court might elect to retain
jurisdiction.

II1. CompARISON WITH PRESENT STATE LAW.

The preferences listed in section 103 do not significantly conflict
in most cases with present state statutes. They should only occa-
sionally disrupt present state practices and power to demand pay-
ment for abandoned property. They directly conflict with the
Uniform Act only in regard to utility deposits and refunds. The
following is a detailed comparison of section 103 of the proposed
act with the present state statutes.

A. Bank Deposits.

Twenty-seven states presently claim, by a variety of tests, aban-
doned bank deposits. Fourteen states® use as their highest test
section 10 of the Uniform Act:? holder subject to jurisdiction of
state plus last known address of owner in state. This is the same
test as in the highest preference, section 103(A), of this act.

Twelve of these states® use as their second test the test of section
2 of the Uniform Act: deposits made in state plus bank doing
business in state. Since few banks have branches receiving de-
posits outside the state in which they are incorporated, this test
will usually designate the same state which would be designated
by the second preference, section 103(B) of this act: state in
which bank is incorporated.

Various tests are used by other states. These will conflict with
the first preference of this act for those depositors whose last
known addresses were in states other than that in which the bank
was incorporated and received the deposits. They usually, how-
ever, will point to the state given the second preference by this
act. Three states* use the test: domicile of the bank. Six® use the
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test: bank within the state. Four® use the test: bank doing business
in the state, but at least two of them probably mean to cover only
banks domiciled in the state. Two” do not specify a test. Arkansas®
excludes banks from its statute. New York® uses the test: all banks
organized under or subject to the laws of the state or of the United
States.

B. Life Insurance Policies.

Twenty states have statutes expressly claiming abandoned life
insurance proceeds. Nineteen of them'® use the test of section
3 of the Uniform Act: insurance company engaged in business in
state plus last known address of person entitled to funds in state.
This test coincides with that of section 103(A) of this act. These
states give no alternative test; this act does provide the alternative
of state of incorporation, in order to avoid the possibility of a
“windfall” to the insurer.

Arkansas and Louisiana** exclude life insurance companies from
their escheat statutes. Section 103(A) of this act conflicts with the
statute of only one state, New York, of those states having an
explicit provision for life insurance. The New York statute, N.Y.
Aband. Prop. Law §§ 103(d), 700, proposes the test: issued by a
domestic corporation or by a foreign corporation authorized to
do business in the state on the lives of residents of New York; the
test has been somewhat narrowed by litigation'? to require also
that the policy be issued for delivery in New York.

C. Corporation Dividends, Stock, and Bond Interest.

Nineteen states explicitly claim corporate stock, dividends, and
interest on bonds. Twelve of them'? use as their first test one that
is identical with that of section 103(A) and which is the conflict
resolution test of section 10 of the Uniform Act: holder subject to
jurisdiction of state plus last known address of owner in state.
These twelve use as a secondary test one which is also the primary
test of four states: corporation organized under the laws of the
state.!* This is the test of section 5 of the Uniform Act and is
identical with the test of section 103(B) of this act. These eleven,
plus Massachusetts, also use as an alternative test: corporation
doing business in state plus last known address of owner in state.
This is included in the preference of section 103(A) of this act.

Sections 103(A) and (B) conflict with the statutes of three
states’® which use the test: corporation doing business in the state.
The statute of one state® does not specify a test. New York!” uses
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the test: owed to a resident by a domestic corporation or by a
foreign corporation doing business in this state.

D. Funds of Dissolved Business Associations.

Eighteen states expressly claim abandoned funds of dissolved
business associations. Twelve states use the tests of the Uniform
Act which are identical with those of this act. Their first test is:
holder subject to jurisdiction of state plus last known address of
owner in state (section 10 of the Uniform Act). Their second test
is that of section 6 of the Uniform Act: state of incorporation.*®
One state'® uses only the test: state of incorporation. Two other
states®® use the test: corporation was doing business in the state.
Wyoming?®! uses the test for state banks: place of business in state.
North Carolina®? uses as its test for dissolved national banks: funds
due to a depositor or shareholder in the state. Hawaii*® does not
have an explicit test.

E. Court-held Funds.

No serious conflicts exist concerning court-held funds. Only
three states®* have a test—funds held by any United States
officer or agency for a person whose last known address was
in the state — which conflicts with that of other states. The other
states®® having statutes explicitly applying to court-held funds use
the test: held by a court in the state.

F. Funds Held by a Fiduciary.

Thirteen states?® of the sixteen having explicit provisions for
fiduciary-held funds use the tests of the Uniform Act which are
quite similar to those of this act.

Uniform Act This Act

1. holder subject to jurisdiction of 1. identical, section 103(A).
state plus last known address of
owner in state (section 10).

2. fiduciary’s domicile, 2. corporate obligor’s domicile,
or section 103(B),
corporate fiduciary doing busi- or
ness in state plus last address of obligor’s principal office in
owner in state, state, section 103(C),

or or
held in state by any person  individual obligor's domicile,
(these from section 7). section 103(C).
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New York®” uses the test: owed to a resident by a fiduciary
doing business in the state. Louisiana®* excludes certain trusts
from its statute. Only the test of Pennsylvania®® presents much
potential conflict: any dry trust held by any trustee.

G. Utility Deposits or Rate Refunds.

The tests of the proposed act do conflict with the statutes of
states having explicit provisions for utility service deposits or rate
refunds. Ten states®® have adopted section 4 of the Uniform Act
which has one test: utility doing business in state, and deposits
made for services to be performed in state or refunds matfe for
services performed in state. The statute of Kentucky, Ky. Rev.
Stat. § 393.080 (1962), is not explicit on deposits but covers re-
funds for services rendered in the state. The statutes of two states®?
are not explicit as to a test.

In practice the funds would usually go to the same state under
either the Uniform Act or this act, since the last known address
of the owner would usually be in the state where the services were
performed or to be performed. The administrative burden on the
utility company imposed by the Uniform Act might be slightly
less, however, since the company would make payments to a
smaller number of states.

Another distinction between this act and the Uniform Act is that
this act adds a second test: corporate domicile. Use of an alterna-
tive was rejected for the Uniform Act, 9A Uniform Laws Ann.
259, on the grounds that it would cause administrative incon-
venience to the state of incorporation, cause inconvenience to cus-
tomers seeking to reclaim property, and that the state of incorpora-
tion has no equitable right to the funds. However, the committee
decided that there is no real distinction between these funds and
others for which the Uniform Act did provide an alternative test.
If these arguments seem convincing, however, a special provision
could be added to this act, modeled after the provision of the
Uniform Act.

H. Miscellaneous.

A number of states have a general test for all abandoned prop-
erty, or have a general provision in addition to those for specific
types of property. Thirteen states®? use the tests of the Uniform
Act: first, holder subject to jurisdiction of state plus owner in state
(section 10); second, property held or owing in state (section 9).
Texas®® uses a strongly conflicting general test: any property held
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within state, or last known address of owner in state regardless of
where property is located. However, Texas has also enacted section
10 of the Uniform Act,?* and therefore would defer to the prefer-
ence of 103(A) of this act. Some states®® have broad statutes not
giving any explicit test. Some states®® have broad statutes claiming
any property located in the state. Nearly all states have statutes
claiming the property of persons dying intestate and without heirs,
many®? expressly limited to property located in the state.

NOTES FOR PART III

1. Ariz. Rev. Stat. Ann. § 44-360 (1956); Cal. Civ. Proc. Code § 1509
(Supp. 1963); Conn. Gen. Stat. Rev. § 3-73a (Supp. 1962) (section
phrased: address of owner in other state plus property subject to escheat by
other state); Fla. Stat. Ann. § 717.11 (Supp. 1962); Idaho Code Ann. §
14-510 (Supp. 1963); Ill. Ann. Stat. ch. 141, § 110 (Smith-Hurd Supp.
1963); Ky. Rev. Stat. § 393.092 (1962); Mont. Rev. Codes Ann. § 672210
(Supp. 1963); N.M. Stat. Ann. § 22-22-11 (Supp. 1963); Ore. Rev. Stat.
§ 98.346 (Supp. 1963); Tex. Rev. Civ. Stat. Ann. art. 3272a, § 10 (Supp.
1962); Utah Code Ann. § 78-44-10 (Supp. 1963); Va. Code Ann. § 55—
210.11 (Supp. 1962); Wash. Rev. Code § 63.28.160 (1961). Michigan has
a similar provision; it does not claim property whose owner is in another
state when the bank is required to make report to that other state. Mich.
Stat. Ann. § 26.1053(6) (Supp. 1963).

2. Section 10 does not assert a basis for the enacting state to claim
property but does provide for a test which if met by another state allows
that other state to gain property rather than the enacting state. Thus a
“super” preference is created. Section 10 also requires that the other state
have a reciprocal provision in its statute.

3. Ariz. Rev. State. Ann. § 44-352 (1956); Cal. Civ. Proc. Code § 1502
(Supp. 1963); Conn. Gen. Stat. Rev. § 3-57a (Supp. 1962); Fla. Stat. Ann.
§ 717.03 (Supp. 1962) (does not explicitly require bank to be engaged in
business in state, § 717.02); Idaho Code Ann. § 14-502 (Supp. 1963); I
Ann. Stat. ch. 141, § 102 (Smith-Hurd Supp. 1963); Mont. Rev. Codes Ann.
§ 67-2202 (Supp. 1963); N.M. Stat. Ann. § 22-22-3 (Supp. 1963); Ore.
Rev. Stat. § 98.306 (Supp. 1963); Utah Code Ann. § 78-44-2 (Supp. 1963);
Va. Code Ann. § 55-210.3 (Supp. 1962); Wash. Rev. Code § 63.28.080
(1961). Kentucky did not enact this test. Texas has a strongly conflicting
second test: any bank receiving and holding deposits in state, or last known
address of depositor in state regardless of where bank is located. Tex. Rev.
Civ. Stat. Ann. art. 3272b(1)(a) (Supp. 1963).

4. Del. Code Ann. tit. 12, §§ 1130, 1170 (Supp. 1962); N.J. Rev. Stat.
§§ 17:9-18, 17:9-22 (1963) (state banks); N.D. Cent. Code. §§ 6-08-24.1,
6-01-02(3) (Supp. 1963).

5. Ky. Rev. Stat. § 393.060 (1962); Me. Rev. Stat. Ann. ch. 59, §§ 1-O,
19-G (Supp. 1963) (apparent test for national banks and savings banks);
Mass. Gen. Laws Ann. ch. 2004, § 3 (1958) (place of business in state or
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authorized to do business in state); Minn. Stat. Ann. §§ 48.521(2), 48.522
(1946): R.I. Gen. Laws Ann. § 19-11-9 (Supp. 1963) (located in and
doing business in state); Wis. Stat. § 220.25 (1961).

6. Hawaii Rev. Laws § 235-11 (1955) (test is probably domicile as the
section purports to apply to all deposits of the bank); Mich. Stat. Ann. §
26.1053(5) (a), (d), § 26.1053(6) (Supp. 1963) (general test covering
all corporations, whether or not engaged in banking; foreign corporations
are excluded unless the last known address of the owner is in the state or
unless the physical situs of the property is in the state); N.J. Rev. Stat.
§¢§ 17:9-18, 17:9-22 (1963) (for national banks and probably intended to
parallel the test of domicile used for state banks); Pa. Stat. Ann. tit. 27,
§ 283 (1958) (from § 241 read in: doing business in state).

7. La. Rev. Stat. Ann. § 6:164 (1951) (appears to apply only to state
banks examined by Louisiana bank commissioner); N.C. Gen. Stat. § 116—
24 (1960).

8. Ark. Stat. Aon. § 50-603(c) (Supp. 1961).

9. N.Y. Aband. Prop. Law §§ 103(c), 300 (perhaps intended to apply
only to banks domiciled in New York).

10. Ariz. Rev. Stat. Ann. § 44-353 (1956); Cal. Civ. Proc. Code § 1503
(Supp. 1963); Conn, Gen. Stat. Rev. § 3-58a (Supp. 1963); Del. Code
Ann. tit. 12, § 1180 (Supp. 1962); Fla. Stat. Ann. § 717.04 (Supp. 1962);
Idaho Code Ann. § 14503 (Supp. 1963); Ill. Ann. Stat. ch. 141, § 103
(Smith-Hurd Supp. 1963); Ky. Rev. Stat. § 393.062 (1962); Mass. Gen.
Laws Ann. ch. 175, § 149A (1958); Mich. Stat. Ann. § 26.1053(5) (b)
(Supp. 1963); Mont. Rev. Codes Ann. § 672203 (Supp. 1963); N.]J. Rev.
Stat. § 17:3449 (1963) (domestic company, or foreign company authorized
to do business in state); N.M. Stat. Ann. § 22-22-4 (Supp. 1963); N.C.
Gen. Stat. § 116-23.1 (1960); Ore. Rev. Stat. § 98.312 (Supp. 1963); Pa.
Stat. Ann. tit. 27, § 462 (1958); Utah Code Ann. § 78-44-3 (Supp. 1963);
Va. Cc)>de Amn, § 55-210.4 (Supp. 1962); Wash. Rev. Code § 63.28.090
(1961).

11. Ark. Stat. Ann. § 50-603(c) (Supp. 1961); La. Rev. Stat. Ann.
§ 9:151 (Supp. 1963).

12. Connecticut Mutual Life Ins. Co. v. Moore, 297 N.Y. 1, 74 N.E.2d
24 (1947), affd, 333 U.S. 541 (1948).

13. See note 1, all but Hlinois and Texas. .

14. Ariz. Rev. Stat. Ann. § 44-355 (1956); Cal. Civ. Proc. Code § 1504
(Supp. 1963); Conn. Gen. Stat. Rev. § 3-59a (Supp. 1962); Fla. Stat. Ann.
§ 717.06 (Supp. 1962); Idaho Code Ann. § 14-505 (Supp. 1963); Ky.
Rev. Stat. § 393.064 (1962); Mont. Rev. Codes Ann. § 67-2205 (Supp.
1963); N.M. Stat. Ann. § 22-22-6 (Supp. 1963); Ore. Rev. Stat. § 98.322
(Supp. 1963); Utah Code Ann. § 78-44-5 (Supp. 1963); Va. Code Ann.
§ 55-210.6 (Supp. 1963); Wash. Rev. Code § 63.28.110 (1981); — use this
as a second test. Hawaii Rev. Laws § 235-21 (1955) (corporate stock);
Mass. Gen. Laws Ann. ch. 2004, § 5 (Supp. 1963) (or foreign corporation
doing business in state if owed to resident of state); N.J. Rev. Stat. § 2A:37-
30 (1952); N.C. Gen. Stat. § 116-25 (1960); — use this as the primary test.

15. Mich. Stat. Ann. § 26.1053(5) (d) (Supp. 1963) (but does not claim
from foreign corporation unless owner is in state or unless physical situs of
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property is in state, § 26.1053(6)); N.J. Rev. Stat. § 2A:37-30 (1952) (as
an alternative to domicile); Pa. Stat. Ann. tit, 27, §§ 241, 282 (1958).

16. Hawaii Rev. Laws § 235-15 (1955) (unclaimed dividends; probably
intended to apply only to domestic corporations in order to parallel § 235-21
for corporate stock).

17- N.Y. Aband. Prop. Law §§ 500, 501.

18. For references to section 10 of the Uniform Act see note 1. The cita-

tons to section 6 of the Uniform Act are:
Ariz. Rev. Stat. Ann. § 44-356 (1956); Cal. Civ. Proc. Code § 1505 (Supp.
1963); Conn. Gen. Stat. Rev. § 3-60a (Supp. 1963); Fla. Stat. Ann. §
717.07 (Supp. 1962); Idaho Code Ann. § 14-506 (Supp. 1963); Ill. Ann.
Stat. ch. 141, § 106 (Smith-Hurd Supp. 1963); Mont. Rev. Code Ann.
§ 67-2206 (Supp. 1963); N.M. Stat. Ann. § 22-22-7 (Supp. 1963); Ore.
Rev. Stat. § 98.326 (Supp. 1963); Utah Code Ann. § 78-44-6 (Supp.
1963); Va. Code Amn. § 55-210.7 (Supp. 1962); Wash. Rev. Code
§ 63.28.120 (1961).

19. Mass. Gen. Laws Ann. ch. 2004, § 6A (Supp. 1963).

20. Mich. Stat. Ann. §26.1053(12) (Supp. 1961) (but takes funds of
foreign corporation only if situs of funds isin state, § 26.1053(6) ); Mo. Ann.
Stat. §470.010 (Supp. 1963).

21. Wyo. Stat. Ann. §§ 13-1, 13-166 (1957).

29, N.C. Gen. Stat. § 116-25 (1960).

23. Hawaii Rev. Laws § 235-14 (Supp. 1961).

24. Cal. Civ. Proc. Code § 1604 (Supp. 1963); Ky. Rev. Stat. § 393.068
(1962); N.M. Stat. Ann. § 22-22-9.1 (Supp. 1963).

25. Statutes applying only to state courts: Ariz. Rev. Stat. Ann. § 44-358
(1956); Cal. Civ. Proc. Code § 1507 (Supp. 1963), but see note 24; Conn.
Gen. Stat. Rev. § 3-62a (Supp. 1963); Del. Code Ann. tit. 12, § 1160 (Supp.
1962); Hawaii Rev. Laws § 235-10 (Supp. 1961); Ill. Ann. Stat. ch. 141,
§ 108 (Smith-Hurd Supp. 1963); Ky. Rev. Stat. § 393.100 (1962); Mont.
Rev. Codes Ann. § 67-2208 (Supp. 1963); N.M. Stat. Ann. § 22-22-9
(Supp. 1963); N.C. Gen. Stat. § 116-25 (1960); Ore. Rev. Stat. § 98.336
(Supp. 1963); Wash. Rev. Code § 63.28.140 (1961).

Statutes applying to both state and federal courts: Ark. Stat. Ann. §
50-603(d) (Supp. 1963); Fla. Stat. Ann. §§ 716.02, 717.09 (Supp. 1962);
Idaho Code Ann. § 14-508 (Supp. 1963); Mass. Gen. Laws Ann. ch. 2004,
§ 6 (1958); Mich. Stat. Ann. § 26.1053(11) (1953); Mo. Ann. Stat. §
470.270 (Supp. 1963); N.Y. Aband. Prop. Law §§ 600, 1200; Pa. Stat. Ann.
tit. 27, § 282 (1958); Utah Code Ann. § 78-44-8 (Supp. 1963); Va. Code
Ann, § 55-210.9 (Supp. 1962).

Statutes unclear, but probably applying only to state courts: Minn. Stat.
Ann. § 345.08 (Supp. 1963); N.D. Cent. Code § 54-01-02.1 (1960).

26. See note 1 for section 10 citations. Section 7 of the Uniform Act:
Ariz. Rev. Stat. Ann. § 44-357 (1956); Cal. Civ. Proc. Code § 1506 (Supp.
1963); Conn. Gen. Stat. Rev. §3-6la (Supp. 1963); Fla. Stat. Ann. §
717.08 (Supp. 1962); Idaho Code Ann. § 14-507 (Supp. 1963); Ill. Ann.
Stat. ch. 141, § 107 (Smith-Hurd Supp. 1963) (does not apply to active
express trusts, § 107a); Ky. Rev. Stat. § 393.066 (1962); Mont. Rev. Codes
Ann. § 67-2207 (Supp. 1963); N.M. Stat. Ann. § 22-22-8 (Supp. 1963);
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Ore. Rev. Stat. § 98.332 (Supp. 1963); Utah Code Ann. § 78-44-7 (Supp.
1963); 'Va. Code Ann. § 55-210.8 (Supp. 1962); Wash. Rev. Code
§ 63.28.130 (1961).

27. N.Y. Aband. Prop. Law §§ 500, 501. See also § 511 which has a
similar test for brokers.

28. La. Rev. Stat. Ann. § 6:166 (1951).

29, Pa. Stat. Ann. tit. 27, § 282 (1958) (apparently for a corporate
trustee; it must also be doing business in state, tit. 27, § 241).

30. Ariz. Rev. Stat. Ann. § 44-354 (1956); Fla. Stat. Ann. § 717.05
(Supp. 1962); Idaho Code Ann. § 14504 (Supp. 1963); Ill. Ann. Stat. ch.
141, § 104 (Smith-Hurd Supp. 1963); Mont. Rev. Codes Ann. § 67-2204
(Supp. 1963); N.M. Stat. Ann. § 22-22-5 (Supp. 1963); Ore. Rev. Stat.
§ 98.318 (Supp. 1963); Utah Code Ann. § 78-44—4 (Supp. 1963); Va. Code
Ann. § 55-210.5 (Supp. 1962); Wash. Rev. Code § 63.28.100 (1961).

31. N.Y. Aband. Prop. Law § 400; N.C. Gen. Stat. § 116-25 (1960).
Massachusetts also has a provision, with no explicit test, which would cover
deposits but not refunds. Mass. Gen. Laws Ann., ch. 2004, § 4 (1958).

32. See note 1 for section 10 citations. Section 9: Ariz. Rev. Stat. Ann,
§ 44-359 (1956); Cal. Civ. Proc. Code § 1508 (Supp. 1963); Conn. Gen.
Stat. Rev. § 3-64a (Supp. 1963); Fla. Stat. Ann. § 717.10 (Supp. 1962);
Idaho Code Ann. § 14509 (Supp. 1963); Ill. Ann. Stat. ch, 141, § 109
(Smith-Hurd Supp. 1963); Ky. Rev. Stat. §393.090 (1962); Mont. Rev.
Codes Ann. § 672209 (Supp. 1963); N.M. Stat. Ann. § 22-22-10 (Supp.
1963); Ore. Rev. Stat. § 98.342 (Supp. 1963); Utah Code Ann. § 78-44-9
(Supp. 1963); Va. Code Ann. § 55-210-10 (Supp. 1962); Wash. Rev. Code
§ 63.28.150 (1961).

33. Tex. Rev. Civ. Stat. Ann. art. 3272a, § 1(b) (Supp. 1963).

34. Tex. Rev. Civ. Stat. Aon. art. 3272a, § 10 (Supp. 1963).

35. See, e.g., La. Rev. Stat. Ann. § 9:151 (Supp. 1963); N.C. Gen. Stat.
§ 116-23 (1960); Pa. Stat. Ann. tit. 27, § 282 (1958).

36. See, e.g., Ark. Stat. Ann. § 50-604 (Supp. 1963); N.J. Rev. Stat.
§ 2A:37-13 (1952); N.D. Cent. Code § 54-01-02 (1960).

37. See, e.g., Del. Code Ann. tit. 12, § 1101 (Supp. 1962); Ky. Rev. Stat.
§ 393.020 (1962); Mont. Rev. Codes Ann. § 67-102 (1962); N.J. Rev.
Stat. § 2A:37-12 (1952); N.C. Gen. Stat. § 116-21 (1960); Ohio Rev.
Code7;&nn. § 2105.06(]) (Page Supp. 1963); Wyo. Stat. Ann. § 9-687
(1957).



An Act to Establish Rules for
Legislative Investigating Committees

The widespread use of legislative investigations has empha-
sized their usefulness in informing legislative bodies, but has also
emphasized the damage which they may cause to individuals.
This act attempts to reconcile these interests by setting forth
rules of procedure to govern legislative investigating committees
and by granting certain rights to interested parties. The act was
drafted for South Carolina, but most of ifs provisions are as
applicable to one state as another.

THE ACT

Part 1. Sort TiTLE AND DEFINTTIONS.

Secrion 101. Short Title.
This Act may be called “Rules for Legislative Investigations.”

Sectron 102. Definitions.

(A) Investigating Committee. An “investigating committee” is any
committee or subcommittee of the legislature engaged in obtaining
testimony from witnesses. No investigating committee shall consist of
less than three members.

(B) Testimony. “Testimony” is any form of evidence.

(C) Quorum. A “quorum” is a majority of the members of an inves-
tigating committee.

(D) Members. The “members” of an investigating committee are the
legislators or other persons appointed as members to serve on it.

(E) Interested Party. An “interested party” is any person who learns
that he has been specifically identified in testimony taken before the
investigating committee, and who reasonably believes that his reputa-
tion has been adversely affected by such testimony.

(F) Executive Session. An “executive session” is a session at which
only members of the investigating committee, staff personnel, the wit-
ness, and his counsel shall be present.

(G) Chairman. The “chairman” is the presiding officer of the com-
mittee. He may be either the permanent chairman or another member
designated on a temporary basis in the absence of the permanent chair-
man.
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Parr II. Rures GoverNiNG CREATION OF INVESTIGATING COMMITTEES.

Secrion 201. Who May Create.

Only the General Assembly, the Senate, or the House of Representa-
ives may create investigating committees.

Secrion 202. Authorization.

The authorization for an investigating committee shall clearly state
the subject matter and scope of the investigation.

Part III. Rures oF PROCEDURE FOR INVESTIGATING COMMITTEES.

Secrion 301. Investigating Committee Action.

All committee action designated as Investigating Committee Action
shall be by majority vote, a quorum of the members being present. Any
committee function not specifically mentioned in these rules may be
designated as Investigating Committee Action, either (with respect to
all investigating committees) by the General Assembly, the Senate, or
the House of Representatives, or (with respect to any individual com-
mittee) by the committee itself.

Sectron 302. Decision as to the Order of an Investigation.

The decision as to the order of investigation of a subject authorized
under section 202 shall be Investigating Committee Action.

Secrron 303. Decision to Issue Subpoena.

The decision to issue any subpoena shall be Investigating Committee
Action.

Secrion 304. Notice to Witnesses.

A reasonable time before they are to testify, all prospective witnesses
shall be notified of the subject matter and scope of the investigation
and shall be given a copy of these and any other relevant rules. When
subpoenas are served, the information required by this section shall
be presented at the time of service.

Secrion 305. Notice to Members.

Notice of hearings and of contemplated Investigating Committee
Action shall be given to all available members of the committee at
least twenty-four hours before action is taken.

Sectron 306. Who Shall Take Testimony.

Taking of testimony shall be by the investigating committee’s counsel,
or other staff personnel, or the members of the committee. A quorum
shall be present.
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Secrion 307. How Testimony Is Taken.

Unless otherwise decided by Investigating Committee Action, all
testimony shall be taken in open session. However, if any witness so
requests, his testimony will be taken in executive session unless other-
wise decided by Investigating Committee Action.

Secrion 308. Records.

A complete record shall be kept of all Investigating Committee
Action, including a transcript of all testimony taken.

Secrion 309. Release of Testimony.

(A) The decision to release testimony and the decision as to the
form and manner in which testimony shall be released shall be Investi-
gating Committee Action. However, no testimony shall be released
without first affording the witness who gave such testimony, or his
counsel, an opportunity to object to the proposed release.

(1) The witness or his counsel may, by such objection, require
that testimony given in open session, if it is released at all, be re-
leased in the form of a full, consecutive transcript.

(2) The witness or his counsel may, by such objection, require
that testimony given in executive session not be released in any form
or manner whatsoever.

(B) The witness or his counsel, upon payment of the cost of prepara-
tion, shall be given a transcript of any testimony taken. However, the
witness or his counsel shall not be entitled to obtain a transcript of
the executive session testimony of other witnesses. The release of a
transcript under this subsection is not the release of testimony within
the meaning of subsection (A).

Section 310. Decision to Issue Contempt Citation.

The decision to issue a contempt citation shall be Investigating
Committee Action.

Part IV. Rures Governing RicHTS OF WITNESSES.

Section 401. Counsel.

The witness may have counsel present to advise him at all times.
The witness or his counsel may, during the time the witness is giving
testimony, object to any Investigating Committee Action detrimental
to the witness’s interests and is entitled to have a ruling by the chairman
on any such objection.

Secrron 402. Cross-examination.
The witness or his counsel may cross-examine adverse witnesses.
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However, the chairman of the investigating committee may reasonably
limit the right of cross-examination. The chairman’s ruling is final
unless otherwise decided by Investigating Committee Action.

SectrON 403. Pertinency of Requested Testimony.

The witness or his counsel may challenge any request for his testi-
mony as not pertinent to the subject matter and scope of the investiga-
tion, in which case the relation believed to exist between the request
and the subject matter and scope of the investigation shall be explained.

Secrion 404. Who Can Compel Testimony.

The committee chairman may direct compliance with any request
for testimony to which objection has been made. However, the chair-
man’s direction may be overruled by Investigating Committee Action.

SecrioN 405. Television, Films, Radio.

Any decision to televise, film or broadcast testimony shall be Inves-
tigating Committee Action. If the witness or his counsel objects to a
decision to televise, film or broadcast his testimony, his testimony shall
not be televised, filmed or broadcast.

Section 406. Statements and Form of Answers.

The witness or his counsel may insert in the record sworn, written
statements of reasonable length relevant to the subject matter and
scope of the investigation. In giving testimony, the witness may explain
his answers briefly.

SectioN 407. Privileges.

The witness shall be given the benefit of any privilege which he
could have claimed in court as a party to a civil action; provided that
the committee chairman may direct compliance with any request for
testimony to which claim of privilege has been made. However, the
chairman’s direction may be overruled by Investigating Committee
Action.

SectroN 408. Rights of Interested Parties.

Any interested party may request an opportunity to appear before
the investigating committee. The decision on this request shall be
Investigating Committee Action. If such request is granted, the inter-
ested party shall appear before the committee as a witness.

Parr V. SANCTIONS FOR ENFORCEMENT OF RULES.

Secrion 501. Legislative Responsibility.
The General Assembly, the Senate, and the House of Representa-
tives have primary responsibility for insuring adherence to these rules.
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SectioN 502. Erroneously Compelled Testimony.

Testimony compelled to be given over a proper claim of privilege, or
testimony released in violation of section 309, or any evidence obtained
as a result of such improper procedure is not admissible in any subse-
quent criminal proceeding.

Section 503. Contempt.

No witness shall be punished for contempt of an investigating com-
mittee unless the court finds:

(A) that the conduct of the witness amounted to contempt,

(B) that the requirements of sections 304, 310, 404 and 405 have
been complied with, and

(C) that in the case of:

(1) a citation for failure to comply with a subpoena, the require-
ments of section 303 have been complied with;

(2) a citation for failure to testify in response to a request for his
testimony challenged as not pertinent to the subject matter and scope
of the investigation, the requirements of sections 202 and 403 have
been complied with and the request was pertinent as explained;

(3) a citation for failure to testify in response to a request for his
testimony on grounds of privilege, the requirements of section 407
bave been complied with.

Section 504. Saving Clause.

A decision by a witness to avail himself of any protection or remedy
afforded by any provision of these rules shall not constitute a waiver
by him of the right to avail himself of any other protection or remedy.

’ Part VI. SEPARABILITY.

Secrron 601. Separability.
If any provision of these rules or the application thereof to any
person or circumstance is held invalid, the remainder of these rules and

the application of such provision to other persons or circumstances
shall not be affected thereby.

MEMORANDUM

J -
Any code of procedure guiding legislative investigation must
strike a balance between providing the necessary data on which to
base legislation and protecting witnesses from unfair treatment.
Because of the paucity of decisional law and available sanctions
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in this area, and because of the need to give adequate direction
with respect to these often conflicting concerns, a statute seems
to be the best method of regulating investigations. Such a statute
should provide a flexible but uniform procedure and protect
against dilatory tactics by witnesses without infringing their rights.

Although procedures must, to a large extent, be generalized and
give considerable discretion to committees, the General Assembly
must be alert to violation of the procedures. To this end section
501 places the primary responsibility of assuring compliance on
the legislature.

Parr 1. SHORT TITLE AND DEFINITIONS.

Section 102. Definitions.

(A) The definition of “investigating committee” extends the
protection afforded by these sections to all instances where wit-
nesses are before the legislative committees. Any hearing of
witnesses can become inquisitorial unless each witness is given
some safeguards. Some commentators have suggested that the
procedural rules for legislative investigations should attempt to
define different types of investigations, in which different types
of restraints would be required. However, a legislative investiga-
tion is, by its very nature, so flexible, even from day to day
and from moment to moment, that it is impossible to cate-
gorize it as “in aid of legislation” or “informational” or “inquisi-
torial,” for purposes of determining what rights the witnesses shall
have. If witnesses are to be protected at all — and that would seem
to be the main reason for agopting a set of rules like these — they
must be able to claim their protection whenever they feel that
they have become “defendants” in the eyes of the committee.
Even a witness who appears before the investigators voluntarily
may occasionally find himself in that predicament. Therefore,
the definition of “investigating committee” has the effect of making
the safeguards permitted by the rules available to any witness who
testifies or produces evidence before any legislative committee for

any purpose.
(B) “Testimony” covers both parol and written evidence. There

seems to be no rational distinction between the two types of evi-
dence, for the purpose of any of these rules.

(C) Read in conjunction with section 301, this section requires
that a majority of the members of a committee be present hefore
any Investigating Committee Action can take place. The purpose
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of defining “quorum” thus is to prevent any one member or
minority from exercising important committee powers without
being subject to the surveillance of the majority. Of course, if only
51% of the committee is present, and if only 51% of those present
vote in favor of a given activity, the decision of the committee
will be based on the wishes of a minority of its membership. (This
cannot happen on a committee of minimal size, where two out
of the three members would have to vote for any action taken.)
However, a majority of the members will at least know what
action is being taken.’

(D) This section provides a definition of the word “members”
as used in sections 102(C), 102(F), 301, 305 and 306. The section
is intended to make clear that the listed sections exclude from the
membership of a committee all staff personnel or other persons
who may be parties to or present at an investigation.

(E) This section requires that an “interested party” reasonably
believe that his reputation has been adversely affected. Without
this requirement, persons could delay the progress of the commit-
tee unnecessarily. Since a person does not become an “interested
party” until he learns that he has been identified, the mere release
of a transcript is insufficient to make a person identified in that
testimony an “interested party.” If a witness shows his transcript
to a person who was identified in the document and that person
reasonably believes his reputation has been adversely affected, he
then becomes an “interested party.” (It should be noted that
notification in this manner might provide a basis for a contempt
citation of the witness. ) Identification may be by name or by such
references as a person’s title.

(F) This section defines “executive session” by specifying those
persons who alone shall be present. The purpose of an executive
session is to encourage the witnesses to speak freely and to restrict
the publication of testimony. To this end, section 102(F) limits
executive sessions to those parties whose presence is essential.

ParT I1. RurLEs GovERNING CREATION OF
INVESTIGATING COMMITTEES.

Part II is designed to bring a maximum of legislative judgment
to bear on each proposal for an investigation and to force a
legislative resolution of the major policy issues involved.

It is contemplated that committees will sometimes have to go
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back to the legislature to receive authorization for new lines of
investigation or elaboration of its present authorization.

SectioN 201. Who May Create.

Section 201 does not permit committees to authorize investiga-
tions themselves, but committees may suggest what investigations
are needed.

SectioN 202. Authorization.

The authorization for an investigating committee must meet the
constitutional standard of Watkins v. United States, 354 U.S. 178,
209 (1957) in that it must have “the same degree of explicitness
and clarity that the Due Process Clause requires in the expression
of any element of a criminal offense.” Moreover, witness’s chal-
lenges as to the pertinency of questions under section 403 are to
be tested against the terms of the committee’s authorization.
Sweezey v. New Hampshire, 354 U.S. 234 (1957). The authoriza-
tion, therefore, must be specific enough to support the general
lines of questioning which it is contemplated the investigators will
use in examining witnesses.

A reasonably specific authorization not only protects the wit-
nesses before the committee, but also aids the committee in decid-
ing what the lawmakers expect of it, and serves to inform the
interested public as to the committee’s activities and responsi-

bilities.
Part II1. RurEs oF PROCEDURE FOR INVESTIGATING COMMITTEES.

Section 301. Investigating Committee Action.

The purpose of this rule is to insure committee democracy in
investigatory proceedings. Since section 102(A) provides that no
investigating committee shall consist of less than three members,
no Investigating Committee Action can be taken without at least
two members present. This approach is in line with recent recom-
mendations of legislators and lawyers. The Senate’s Select Com-
mittee to Study Censure Charges has recommended a rule that
at least two committee members be present when witnesses are
questioned, unless their presence is waived by the witnesses or by
a majority of the committee. S. Rep. No. 2508, 83d Cong., 2d Sess.
67 (1954). Senator Morse and the late Senator Lehman suggested
that a majority of the committee be present in order to take testi-
mony. 100 Cong. Rec. 2208 (1954). New York amended its Legis-
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lative Law to require the presence of two committee members at
the taking of testimony. N.Y. Legis. Law 60-61. The American
Bar Association’s Special Committee on Individual Rights as
Affected by National Security, in its Report On Congressional
Investigations 27-28 (1954), also recommends that at least two
committee members be present at hearings. ‘

The reason for the second sentence of this section is to negate
any implication that all other matters must be left to be included
or excluded on an individual committee basis.

Secrion 304. Notice to Witnesses.

“A reasonable time” will depend on the location of the witness,
his occupation or official position and how busy it keeps him, the
character and amount of information he is expected to bring with
him, and in appropriate cases, the amount of time he will need to
secure and consult with legal counsel.

Notifying the witness of the topic and scope of the hearing will
enable him to gather the information which the committee de-
sires, and if the occasion warrants it, to secure counsel. He must be
given a copy of all relevant rules, including these, so that he will
know how the hearing is to be conducted. Of course, any statute
or rule passed in accordance with section 301, expanding the range
of functions included in the category of Investigating Committee
Action, would be a “relevant rule” within the meaning of this
section.,

SectioN 305. Notice to Members.

This rule specifies twenty-four hours as the minimum notice
consistent with the legislators® busy schedules. In section 304, it
was not feasible to set a definite time limit because a committee
often will not know, from one day to the next, what witnesses it is
going to need to call. There is no such difficulty in notifying com-
mittee members of a meeting. The identity of legislators serving
on a committee is known well in advance, and it is desirable that
all members attend each meeting. Since legislators have many
duties other than their obligations to a particular investigating
committee, twenty-four hours’ notice is probably the minimum
consistent with adequate preparation.

Secrion 306. Who Shall Take Testimony.

Since the General Assembly, Senate, and House of Representa-
tives have primary responsibility for overseeing these rules (sec-
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tion 501), the interrogation of witnesses is to be conducted by
someone responsible to the legislative branch.

The quorum requirement not only prevents one-man inquisitions
being carried out in the name of the General Assembly, but also
assures that the questioning will cover all matters which the
majority of the members consider relevant to the committee’s
objectives.

Section 307. How Testimony Is Taken.

This section provides that testimony generally will be taken in
open session. It is felt that abusive tactics are less likely if testi-
mony is given in sessions the public may attend. However, there
will be times when testimony should not be publicly disclosed.
When the witness feels that his testimony is of such a character, he
is permitted to request that his testimony be taken in executive
session. (See section 102(F') for the definition of “executive ses-
sion.”) However, this section still leaves to the committee the
ultimate power to deny the witness’s request.

The privacy of an executive session should induce the witness
to speak more freely. Thus, this rule and section 309(A)(2)
should encourage the witness to be more cooperative in giving
the committee the information it needs.

Section 309. Release of Testimony.

This section covers all situations in which testimony may be
released by the investigating committee. Its purpose is to provide
for control by the committee over these releases, while affording
witnesses some protection in the release of the records.

Originally, release is determined by a majority of a quorum
of the committee. However, the witness whose testimony is sched-
uled for release must be given an opportunity to object. The
power he has over the release depends upon the type of testi-
mony involved. If it is testimony in open session, the witness may,
under subsection (A)(1) force the committee to release only a
full, consecutive transcript. This gives a witness the opportunity
to prevent such evils as quotation out of context, distortion by a
paraphrase, and innuendo without basis in the full text. Of course,
this problem will arise only if the committee wishes to release
testimony in an abbreviated form, since the witness has no power
to prevent the full release of his own open session testimony. If
the committee does not wish to release the testimony in full and
the witness has objected to an abbreviated release, it need not
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release the testimony at all. According to subsection (A)(2), the
witness may prevent the release of executive session testimony.
While the committee cannot be forced to go into executive ses-
sion, once it does so, greater security is afforded to the witness.

It should be noted that, under subsection (B), the witness
may obtain a transcript of any testimony taken in open session,
but not of the executive session testimony of other witnesses.

Subsection (B) also distinguishes the release of a transcript
from the release of testimony as provided for in subsection (A)
so as to prevent the application of that subsection to the release
of transcripts.

-~

Section 310. Decision to Issue Contempt Citation.

South Carolina is one of the few states which allows legislative
committees to issue contempt citations. Usually, citations must be
issued by the parent body, upon referral of the case by the com-
mittee. However, in Ex parte Parker, 74 S.C. 466, 55 S.E. 122
(1906), the court held that a committee could be delegated the
right to issue contempt citations. In order to protect the witness
and insure that his behavior is viewed by the committee as being
in contempt, any decision to cite a witness for contempt must be
by Investigating Committee Action. Of course, if the committee
has no power to issue citations, this provision is unnecessary.
However, in such a case, the decision to refer the case to the
parent body should be Investigating Committee Action.

Part IV. RureEs GovErNING RicHTS oF WITNESSES.

Secrion 401. Counsel.

This section provides for the right to counsel. The premise for
this right lies in the adversary proceedings, and the legislative
investigation has many of the characteristics of such a proceeding.
Almost all recent investigation by the national and state legisla-
tures allows the witness to appear with counsel. See Comment,
Congressional Investigation and the Privileges of Confidential
Communications, 45 Calif. L. Rev. 347 (1957). Further, the
growth of statutory and case law in this area makes it imperative
that the witness have legal advice available to him since the wit-
ness no longer can protect himself. Implicit in this discussion is
the view that, for the purposes of section 401, counsel serves in
an advisory capacity for the witness. His presence is not a carte
blanche for dilatory tactics, and the chairman can exercise control
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over counsel so that the counsel’s role is limited to advising his
client and making proper objections and motions before the com-
mittee and conducting cross-examinations.

The phrase “detrimental to the witness’s interest” in the second
sentence is intended to refer to an area of concern somewhat
broader than “reputation,” as used in section 102(E). Objections
made under this clause will not hinder the operations of the com-
mittee, since they can be ruled upon immediately by the chairman
or the majority of the committee. Further, these rulings are not
subject to interlocutory appeals but serve only to preserve bases
for later appeals. It should be noted that the range of the witness’s
option is limited since an objection may be made only when the
witness is testifying. Thus committee action not related to that
witness’s own interests, or actions taken by the committee at
times other than those specified, cannot serve as the basis for an
objection under section 401.

SeEcTiOoN 402. Cross-examination.

Section 402 makes a middle ground on the right of cross-
examination, providing for the existence of such a right but placing
its exercise under firm committee control. The chairman has the
right to limit reasonably the scope and manner of cross-examina-
tion. For example, he may require that the cross-examination be
by written interrogatories or the imposition of time limits on testi-
mony. His rulings are final “unless otherwise decided.” This phrase
refers to a decision by Investigating Committee Action. (See
section 301.) Under this section, neither the witness nor his coun-
sel has the right to object to the ruling of the chairman. Thus the
only persons who can object to the ruling are the other members
of the committee, who can force a decision on the matter to be by
Investigating Committee Action. Since this statute posits what is,
in effect, an adversary proceeding, the right to reasonable cross-
examination is essential.

Secrions 403 and 404. Pertinency of Requested Testimony and
Who Can Compel Testimony.

These rules are supported by the opinion of Mr. Chief Justice
Warren in Watkins v. United States, 354 U.S. 178, 214 (1957):

Unless the subject matter has been made to appear with undis-
putable clarity, it is the duty of the investigative body, upon
objection of the witness on grounds of pertinency, to state for
the record the subject under inquiry at that time and the manner
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in which the propounded questions are pertinent thereto. To be
meaningful, the explanation must describe what the topic under
inquiry is and the connective reasoning whereby the precise
questions asked relate to it.

If both the witness and the questioner are trying in good faith
to promote the objectives of the investigation, the procedure of
these rules will either persuade the witness to withdraw his chal-
lenge, or will induce the questioner to withdraw his question.

If anyone is attempting to abuse the committee’s proceedings,
section 404 provides the basis for quick decision, or can provide
the foundation for a contempt citation and for judicial review.
The committee can control any possible abuse by the chairman
through Investigating Committee Action.

It is expected that the authorization of the investigation under
section 202, will be the criterion by which the pertinency of ques-
-tions will be judged, since it will give a clear statement of the
investigation’s scope and subject.

SectioN 405. Television, Films, Radio.

The control of the use of mass media communications in this
area has been the subject of much debate, and the issues are
clearly defined in Snee, One for the Money, Two for the Show:
The Case Against Televising Congressional Hearings, 42 Geo.
L.J. 1 (1953). Section 405 is the result of an examination of this
debate and is in keeping with the basic policy of this proposed
statute. The validity of legislative investigation lies in the role of
the investigation in efficiently gathering information for use in
legislative decision-making. For this reason, the executive session
has been developed. It should be noted that section 405 has no
relation to the executive session since that session is closed to the
public. All possible provisions should be made so that the witness
can testify candidly and completely. Therefore, the choice under
this section is left to the witness and his decision is final. Of course,
the problem is not presented unless the committee decides to tele-
vise, film or broadcast the hearing. Further, since the original
decision is in the hands of the committee, it may use this power
to correct the converse evil of a witness who wishes to use the
hearings as a soapbox. In effect, then, both the witness and the
committee have the right to decide that the hearing shall not be
televised, filmed or broadcast, but neither alone has the right to
decide that such media shall be used.
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SecrION 406. Statements and Form of Answers.

Section 406 provides for three situations and its effect is both
expeditious and protective. (1) Provision for insertion of state-
ents into the record prior to the taking of testimony will expedite
committee work, since the statements will establish relevant
facts, easily covered in such statements, thus eliminating the need
for some questions during testimony. (2) Since the rule specifies
no time limit for the insertion of statements, these statements may
be given after the testimony in order to protect the witness by
allowing him to amplify and explain testimony already given.
Further, such statements will make recalls for further testimony
less frequent. (3) The second sentence of the rule eliminates the
requirement of a yes or no answer by an interrogator, thus protect-
ing the witness from unfairness, as well as expediting committee
business in cases where the explanation eliminates the need for
unnecessary questions. As with all these rules, section 406 provides
an optional right in the committee to reject or cut off irrelevant or
unreasonably long statements.

SectioN 407. Privileges. .

Only if the witness is “put on trial” before a legislative commit-
tee will he have any need of the privileges which this rule provides.
For example, an agricultural expert, testifying as to matters within
his expert competence, will ordinarily have no reason to invoke
the privilege against self-incrimination or the attorney-client privi-
lege. However, where questions seek to expose aspects of a wit-
ness’s private life, he should have the same protections when
testifying in the legislative chambers as in a court of law.

Recognition of the witness’s privileges will not handicap legis-
lative fact-finding to the extent that it sometimes restricts judicial
fact-finding. Legislative committees are not subject to the rules of
evidence. Furthermore, the “legislative facts” which they seek —
i.e., facts as to how the law can best deal with a general problem —
are less dependent on the testimony of any particular witness.
Comment, Congressional Investigations and the Privileges of Con-
fidential Communications, 45 Calif. L. Rev. 347, 356 (1957).

In re Hearings before Joint Legislative Committee (Ex parte
Johnson), 187 S.C. 1, 196 S.E. 164 (1938), indicates that the
privilege against self-incrimination applies to legislative hearings.
Therefore, the portion of this section dealing with that privilege
is only a codification of the common law of South Carolina.
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The privileges of confidential communications (clergyman-
parishioner, doctor-patient, husband-wife, and attorney-client)
are commonly observed, as a matter of unwritten custom, by
congressional committees. S. Rep. No. 2, 84th Cong., st Sess.
27-28 (1955). However, a dictum in Ex parte Parker, 74 S.C. 466,
472, 55 S.E. 122, 125 (1906), suggests that no South Carclina
legislative committee is bound, as a matter of common law or
constitutional law, to honor the privileges.

The value of some of the traditional privileges has been at-
tacked by reputable authority. McCormick, Handbook of the
Law of Evidence, 165-66 (1954); A.B.A. Section on Judicial
Administration, Report of Committee on Improvements in the
Law of Evidence, Part 111, § 12 (1938). New privileges have been
advocated. Comment, Congressional Investigations and the Privi-
leges of Confidential Communications, 45 Calif. L. Rev. 347, 356
(1957). Some of the newer occupations and professions are asking
that their clients be given the same protection as those afforded
to people who consult lawyers, physicians, and clergymen. McCor-
mick, op. cit. supra. It is, therefore, foreseeable that the status
of privileges may change in South Carolina in the coming years.
Thus, no definite privilege has been specified since there might
come a time when the “legislative defendant” would, as a result
of changes in the privilege rules, receive treatment unequal to
that accorded a judicial defendant. If there is any valid policy
behind these privileges, they should be given to persons “on trial”
before legislative committees, as well as before courts. In either
type of tribunal, the risk to reputation and to the preservation and
effectiveness of confidential relationships is equally great.” How-
ever, a “legislative defendant” is entitled to expect neither more
nor less than equal treatment.

Secrion 408. Righs of Interested Parties.

This section permits an “interested party” (as defined in section
102(E)) to appear before the committee. The rules maintain the
balance of keeping the committee unimpeded by unfounded" re-
quests while giving the committee an opportunity to take testi-
mony from persons who may have a legitimate contribution to
make in those cases where such a person has not been subpoenaed.

An “interested party’s” request to become a witness is passed
upon by committee action, and the decision is final. If the com-
mittee decides not to grant the request, the “interested party”
cannot become a witness.
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This apparently harsh treatment of a person who reasonably
believés his reputation has been adversely affected is not as serious
a lack of control over the ex parte statement as may first appear.
First, under ordinary common law principles, his reputation is in
ho way affected until there has been a publication of the allegedly
adverse comment. Thus, a person identified in unreleased testi-
mony has not been legally harmed. Second, the committee which
decides his request should respect a reasonable request; committee
action of this type should carry with it the ordinary presumption
of legality. Third, if in fact a person is an “interested party,” it
is more than likely that the committee will wish to hear from him.
Thus, these sections strike a balance between allowing appear-
ances of those who will advance the investigation and preventing
appearances of those who will hamper the investigation; no man
has the right to “equal time” for every instance in which his name
is mentioned.

Part V. SancTIONS FOR ENFORCEMENT OF RULES.

Section 501. Legislative Responsibility.

The primary means for the positive enforcement of this statute
is legislative self-control. Of course, the judiciary’s power of
judicial review remains, as well.

SectroN 502. Erroneously Compelled Testimony.

This section was designed to discourage the practice of wrong-
fully compelling or releasing testimony which the law allows a
witness to withhold. The overzealous investigator is confronted
with the prospect that the witness may go unpunished for his
wrongs. A similar approach was adopted in Rule 232 of the
American Law Institute’s Model Code of Evidence (1942):

Evidence of a statement or other disclosure made by a person is-

_inadmissible against him if the judge finds that he had and
claimed a privilege to refuse to make the disclosure but was
nevertheless required to make it.

However, the provision in the Model Code does not protect the
witness from the “fruit of the poisonous tree” — i.e., from evidence
which the investigators would not have discovered without the
help of the improperly-compelled testimony. Section 502 adds that
protection. On the other hand, the protection afforded by this sec-
tion is not as broad as S.C. Code § 9-214, which deals with testi-
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mony erroneously compelled by the Permanent Reorganization
Commission of South Carolina. Although the latter has not yet
been judicially interpreted, it appears to grant immunity not only
to the illegal evidence itself and to the “fruit of the poisonous
tree,” but also to evidence independently discovered, so long as
it relates to a transaction about which the witness has wrongfully
been compelled to testify.

Section 502 is not merely an “immunity bath” for the witness
who gives the wrongfully compelled testimony; it disqualifies the
evidence itself, so that it may not be used against anyone. This
section applies only with respect to criminal proceedings.

Section 503. Contempt.

Section 501 gives the legislature the primary responsibility for
insuring the observance of the rules; an automatic protection for
testimony improperly compelled over a claim of privilege is pro-
vided by section 502; in addition, section 504 saves all pre-existing
remedies or protections to all persons. Most court contests over
the observance or violation of rules for legislative investigating
committees occur in contempt trials. Section 503 provides several
defenses to a witness cited for contempt, in addition to the
already existing defenses (preserved by subsection (A)). The
additional defenses are divided into two classes. .

The defenses in the first group (subsection (B)) are those
which are considered to relate to the conduct of the entire inves-
tigatory process. To convict for contempt, the committee must
have complied with section 304 (providing for notice to witnesses
in advance of their testimony); section 310 (providing that deci-
sions to cite witnesses for contempt must be by Investigating
Committee Action); section 401 (providing the witness’s right to
counsel ); section 404 (providing that the testimony be compelled
by the chairman, or the committee, so that a decision to force
compliance with any request will be made with the request and
challenge to it specifically in mind); and section 405 (providing
the witness with a right to prevent needless publicity of his testi-
mony ). The rationale for attributing such importance to the five
provisions is that any violation of these rules would tend to infect
the entire investigatory proceeding to the detriment of the witness.

The defenses in the second group (subsection (C)) protect
the witness in more limited situations. Subsection (C)(1) pro-
tects the witness from being convicted of contempt for failure to
respond to a request, if he properly claimed a privilege with
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respect to that request. The most important portion of the rule is
subsection (C)(2): if the witness fails to comply with a request
for testimony, he will not be subject to conviction for contempt
for such refusal unless three specific findings are made by the
¢ourt (in addition to those required by subsections (A) and (B)).
First, the court must find that the authorization of the committee
clearly stated the subject matter and scope of the investigation
(section 202). Second, the court must find that the pertinency of
the requested testimony was explained to the witness if he chal-
lenged the request (section 403). Third, the court must find that
the request was pertinent to the authorized subject matter and
scope, in the manier stated.

The burden of proof as to all of these findings is upon the com-
mittee. However, the burden should not be difficult to discharge.

Violation of some of the rules will not make contempt convictions
impossible; e.g., if the committee members are not properly
notified of proposed Investigating Committee Action under section
305, the rules will be violated but no witness may complain of this
in a contempt trial. Thus, section 503 does not unduly hamper
investigations; moreover, it is to be expected that a witness who
feels that he has a modicum of protection of his statutory rights
will be more willing to testify.

Section 504. Saving Clause.

This is a standard saving clause which protects the right of the
witness to use any remedies existing at law that are not made
available expressly in this statute. Presumably, other available
remedies would include court actions in tort against committee
personnel and publishers, not cloaked with legislative immunity,
for defamation or for interference with advantageous relations.
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ADMINISTRATIVE AGENCIES

5402. A model code of ethics for Jawyers and other persons
who practice before federal administrative agencies. The code
is based in part on the ABA Canons of Ethics and on the then
existing agency rules. 14 pages.

ADOPTION

5405. A comprehensive act for Massachusetts dealing with
adoption which balances the interests of the child and the
adopting and natural parents. The act requires the consent of
the natural parents, regulates the adoption of children under
sixteen, provides for forfeiture of parental rights of the natural
parents, and establishes intestate succession by and from an
adopted child. It also deals with adoption by parents of a
religious faith different from that of the natural parents, with
the effect of foreign adoptions, and with the necessity of con-
fidential proceedings. 43 pages.

5904. An act to clarify and reorganize the Massachusetts
statutes on adoption. The natural and adopting parents of chil-
dren below fourteen years of age are insulated from knowledge
of each other’s identity. Notice is provided to all interested
parties and to the Department of Public Welfare.

19 pages.

5905. Two similar acts establishing procedures in Massachu-
setts and South Carolina to terminate and transfer parental
rights when the natural parents desire to relinquish such rights
or are deemed unfit to exercise control over the child. The
procedure terminates all powers of the natural parents, thus
dispensing with the requirement of their consent in a subse-
quent adoption. 12 pages.
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Apvisory OpINIONS

ANTI-TRUST

BankmnG

5610. An act providing that, upon request of the Governor
or the Attorney General of Idaho, the state supreme court shall
give an advisory opinion on the constitutionality of state stat-
utes. 5 pages.

6102. An act to enable the Minnesota Attorney General to
issue civil investigative demands pursuant to his investigations
of alleged anti-trust violations. The act is patterned after the
Model State Anti-Trust Law set forth in 39 Tex. L. Rev. 717
(1961). 26 pages.

5614. A uniform state act authorizing foreign banking cor-
porations to make loans without being considered as doing
business in the state. The act requires that such banks file
certain information with the Secretary of State and appoint
him agent for service of process. 16 pages.

CampaicN CONTRIBUTIONS

6106. An act for Massachusetts to require disclosure and re-
porting of political campaign contributions and expenditures,
and to prevent various corrupt practices therein. The act re-
quires disclosure to an appropriate official of the candidate’s
campaign treasurer and the amounts and sources of all con-
tributors and expenses incurred in the campaign. These reports
are open to public inspection and summaries of them are sent
to appropriate newspapers. Knowing violation of the act is a
misdemeanor punishable by fine and/or imprisonment.

23 pages.

Civi. DEFENSE

Crvi. RicETs

5412. An act creating a Metropolitan Washington Civil De-
fense Area which includes the District of Columbia and ad-
jacent counties of Virginia and Maryland. The act provides for
the establishment of a National Capitol Civil Defense Council;
outlines the powers and duties of the Council; provides for
personnel training and benefits; and authorizes compensation
for property taken under authority of the act. 21 pages.

5604. Amendments to the Federal Civil Rights Bill requiring
exhaustion of state administrative and judicial remedies before
recourse can be had to the federal courts. 10 pages.
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6206. A comprehensive act for Michigan to prevent and
eliminate practices and policies of discrimination on account
of race, color, religion, ancestry or national origin. The act
prohibits discrimination in employment and public contracts,
in public accommodations, in multiple dwellings contiguously
located, in publicly assisted housing accommodations, and in
educational institutions, and establishes a civil rights com-
mission. 71 pages. (Copies available for $1.00)

CONFLICT-OF-INTERESTS -

5902, An act for Rhode Island to prevent conflict-of-interests.
The act sets forth standards of conduct for public officials and
employees and establishes a commission to process complaints
and, in certain cases, to decide whether a violation has oc-
curred. Sanctions include reprimand, suspension, or removal.
An action at law for forfeiture of benefits received by violation
of the act is also authorized. 51 pages.

6201. Two acts for Alaska and California to prevent con-
flicts-of-interests of public officidls and employees. The acts
set forth standards of conduct with separate provisions for
“special employees,” and place the responsibility for enforce-
ment in the Office of the Attorney General. Administrative
sanctions and the voiding on behalf of the state of actions
prohibited by the act are the only penalties provided. Modified
for general application and published in 1 Harv. J. Leg. 68
(1964). 30 pages.

ConsTrruTioNAL CONVENTIONS

5818. Amendments to the Rhode Island Constitution provid-
ing that the question of whether to call a convention to amend
the constitution shall be submitted to the voters at least once
every ten years. Provision is made for the number, powers and
qualifications of the delegates to the convention. 11 pages.

CouRTSs: ADMINISTRATION AND PROCEDURE
Appeal and Relief from Judgment

6002. An act to amend section 117 of the California Code of
Civil Procedure. The amendment grants either party a full
right of appeal from the small claims court to the appropriate
superior court. It also grants the small claims court power to
relieve a party or his legal representative from a judgment
taken against him through his mistake, inadvertence, surprise

- or excusable neglect. Venue provisions are also amended in
appropriate manner. 23 pages.

In Forma Pauperis
5825. An amendment to the United States Code extending
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the privilege of proceeding in forma pauperis to aliens and
corporations. 11 pages.

5504. An amendment to the Massachusetts statute authoriz-
ing district court judges to sit in the superior court on mis-
demeanor and motor vehicle tort cases. The judges exercise
all the powers and perform all the duties of the superior court
justices. 5 pages.

6108. Separate drafts of legislation relating to the probate
courts, district courts, utilization of retired judges and retire-
ment of judges in Massachusetts. These are drafts specifically
designed for the judicial system of Massachusetts. A separate
7 page memorandum is also available presenting the argument
for full-time judges. 37 pages.

6315. An act amending the Massachusetts statutes to permit
probate judges, on the request of the chief justice of gle su-
perior court and with the approval of the administrative com-
mittee of the probate court, to sit in the superior court on law
cases. 6 pages.

5602, An act to revise the procedure for selecting jurors in
Massachusetts. The act establishes a Jury Commissioner in
each county of over 500,000 to be selected by the Supreme
Judicial Court. It places the responsibility for selecting venire-
men on the Commissioner and establishes procedures to be
followed by the Commissioner. 12 pages.

5903. Amendment to the California statutes requiring notice
of hearing be given in a manner consistent with Mullane v.
Central Hanover Bank and Trust Co., 339 U.S. 308 (1950).

66 pages.

Removal of Actions

5506. An act restricting appeal and removal in motor vehicle
tort cases in Massachusetts to relieve superior court conges-
tion. The act provides that such cases brought in the district
court are removable only under certain conditions, e.g., if the
amount in controversy is likely to exceed $2,000. 4 pages.

Service of Process

6205. An act to provide for out-of-state service of process in
actions brought in the courts of Alaska. Two alternative drafts
are provided: (1) provides for out-of-state service upon
natural persons and leaves service upon corporations incor-
porated in jurisdictions other than Alaska to various provision



Index 199

of Alaska’s statutes; (2) provides for out-of-state service of
process upon natural persons, corporations, and other legal or
commercial entities, and follows the provisions of the Uniform
Interstate and International Procedure Act. 10 pages.

Witnesses

5820. A “Confidence” Law for Massachusetts, granting
members of the press a qualified privilege against testifying as
to certain matters revealed to them in.confidence, protecting
the sources of such information. 10 pages.

6105. An act for Massachusetts to provide immunity from
criminal prosecution for witnesses in certain criminal investi-
gations. Immunity is granted if: the criminal investigation or
proceeding is before a court or grand jury and relates to a
specific criminal offense; the witness claims the privilege
against self-incrimination; a law enforcement officer requests
or consents to the conferring of the immunity; the judge finds
the witness is entitled to invoke the privilege and orders the
witness to testify. 16 pages.

CRIMINAL

" Bureau of Identification

6009. An act to create a bureau of criminal identification for
South Carolina. The bureau is to be a central agency for the
collection and maintenance of records, fingerprints, and pho-
tographs. The classes of persons about whom such information
may be gathered and the procedures the bureau is to follow
are specified. Use of the records is regulated to preserve the
right to privacy wherever appropriate. 14 pages.

Insanity

5303. An act amending the Massachusetts statutes dealing
with the commitment of mentally defective delinquents. The
act restricts commitment to a defective delinquent ward to
those persons undergoing prosecution for crimes involving
danger to life and limb, and provides for mental observation
and examination and for appeal of the commitment order.

7 pages.
5311. Amendments to the Massachusetts statutes dealing
with the hospitalization of the criminally insane. A state hos-
pital for the examination of the mental condition of certain
defendants held for trial is established. A court order must be
given for such examination. 2 pages.

5723. An amendment to Massachusetts House Bill 2086
(1957) to provide a hearing on whether the evidence will
sustain the criminal charge after the accused has been deter-



200

Harvard Journal on Legislation

mined unfit to proceed to trial by reason of insanity. Unless

the prosecution establishes that the preponderance of the
evidence will sustain the charge, the accused is committed to a
civil, instead of criminal, institution. 6 pages.

Sentencing and Parole

5403. An act providing for the comprehensive reorganization
of the Massachusetts penal system. The act embodies a change
from the punitive to the rehabilitative theory of criminal jus-
tice and establishes an adult correctional authority for the
coordination of sentencing, rehabilitation and discharge pro-
cedures. The act transfers the power to sentence convicted
felons from the trial judge to the authority, and substitutes the
authority for the parole board and the advisory board of
pardon. 40 pages.

Sex Offenders

5704. An act establishing procedures in Massachusetts for
treatment of persons convicted of sex crimes. The act provides
for psychiatric treatment until final release upon cure.

22 pages.

Transfer of Prisoners

6313. An amendment to the Massachusetts statute granting
the Commissioner of Correction authority to transfer female
prisoners to houses of correction without the approval of the
county sheriff. =~ 2 pages.

DesT Poorme

5701. A memorandum surveying state laws on debt pooling,
It considers the possible consequences of budget planning and
the effect of the Federal Bankruptcy Act on any proposed
legislation. 16 pages.

DouBLE JEOPARDY .

Ebucation

5914. An act to eliminate double jeopardy in Massachusetts.
The act is designed to prevent prosecution for an offense
against the commonwealth after a conviction or acquittal on
the merits for an offense against the United States, or against
another state or territory thereof, when the two offenses were °
committed in the same course of conduct and are of the same
character. The act was engendered by the decision in Bartkus
v. Illinois, 359 U.S. 121 (1959). 16 pages.

Correspondence Schools

6208. An act to provide for the licensing of correspondence
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schools and their representatives in Massachusetts. The act
requires that such schools procure a license to operate from
the Commissioner of Education. The issuance of a license is
conditioned upon the posting of a bond which would be used
to indemnify any student suffering loss as a result of any
fraud, misrepresentation or breach of contract on the part of
such school. 5 pages.

Tenure for Certain Teachers

6107. An.act to provide tenure for certain teachers in the
employment of the Commonwealth of Massachusetts. Upon
approval of 2 committee of the faculty of each school, the act
grants tenure to teachers who have served for three consecu-
tive years in the instruction of students in institutions of higher
education. Once granted, tenure endures untl resignation,
death, adequate cause for termination, or expiration by law.
Dismissal for cause is subject to certain substantive and pro-
cedural limitations. 35 pages.

ELECTIONS, VOTING
Absentee Ballots

5406. An act permitting the casting of absentee ballots by
voters whose religious convictions prevent them from visiting
the polls on election day. Drafts were made which amend the
laws of California, Connecticut, Florida, Illinois, Maryland,
Minnesota, Missouri, New Jersey, Ohio, and Rhode Island.
64 pages.
Presidential Primary
5314. An act establishing presidential primary election and
preference voting in Kentucky. Although alternative ap-
proaches are suggested in the memorandum, the draft provides
for a direct preference vote on presidential candidates on the
primary election ballot, establishes a petition procedure for
entering the name of a candidate for the presidency on the
ballot, and requires that a candidate be notified that his name
appears on the ballot. The act further provides that delegates
to the presidential nominating conventions shall be pledged to
vote at the convention for the candidate winning the prefer-
ence vote on the first ballot. 31 pages.

5411. An act amending the Michigan election law. The act
provides for the direct election in the state’s congressional dis-
tricts of delegates to the presidential nominating conventions.
It also provides that delegates and their alternates be placed
on the ballot by petition, that they pledge themselves to vote
for a particular presidential candidate on the first three ballots
at the convention, and that the presidential candidate be noti-
fied and allowed to withdraw his name. 15 pages.
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Proportional Representation

5315. An act providing for the election by proportional rep-
resentation of members of the city council and school board
in certain Massachusetts cities. The act provides that upon
petition by 10% of the registered voters, cities which had pre-
viously elected certain officials on the basis of proportional
representation may restore that procedure. 3 pages.

EstoppEL. BY DEED

EVIDENCE

5625. Two alternative acts modifying the doctrine of estop-
pel by deed in Massachusetts. 11 pages.

Medical

FReARMS

6006. Amendments to the Massachusetts statutes relating to
medical records. The amendments: (1) permit leaving med-
ical records with the clerk of a criminal court, (2) provide for
the establishment of a definite period for keeping records in
Massachusetts, (3) provide that records regarding venereal
disease and mental disorder may be filed in a confidential
manner with the court clerk, but shall be inspected only fol-
lowing prior examination by the judge, and (4) provide that
communications made during psychiatrist-patient interviews
shall not be admitted as evidence. 26 pages.

6003. An act to regulate the possession and use of firearms
in South Carolina. The act prohibits the sale or purchase of
pistols, except by registered collectors; prohibits the possession
of pistols, except by such persons as law enforcement officials,
sportsmen complying with state regulations, and people pos-
sessing a permit; and provides for a fine and forfeiture of the
pistol. The act also prohibits certain classes of persons, such
as drug addicts and minors, from acquiring or possessing any
firearms under any circumstances and provides criminal pen-
alties for this provision. 10 pages.

ForeiGN TRADE AGREEMENTS

5804, A technical revision and codification of the trade pro-
visions of United States Code, Title 19, §§ 160-71, 1303,
1336, 1338, 1351-54. The federal statutes that provide for
tariff flexibility, regardless of whether the law would tend to
stimulate or retard foreign commerce, have been included.

38 pages.

5913. An amendment to the United States Code, Title 19,
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§§ 1351-67, clarifying and reorganizing these provisions

which relate to reciprocal trade agreements. No substantive
changes are made. 19 pages. '

SAFETY

Municipal Regulations

5717. An act to consolidate existing fire, health and other
regulations for Boston. The act establishes a central agency
and a special housing court, provides for inspection and the
filing of complaints, and creates a loan fund which may be
used to facilitate improvements necessary to comply with
regulations. 10 pages.

5907. Regulations for the Massachusetts Department of
Public Health setting forth detailed safety and sanitary provi-
sions for the cohstruction and maintenance of bathing places,
bath houses and commercial pools in the commonwealth.

30 pages.

Reorganization of the State Department

Housme

IMMIGRATION

5204. Comprehensive amendments to the Massachusetts stat-
utes providing for the reorganization of the Department of
Public Health. The reorganization scheme establishes the
offices of a Commissioner and a Deputy Commissioner and
details their functions, powers and qualifications. It also pro-
vides for the reallocation of funds and the transfer of functions
from other departments to the Department of Public Health.

25 pages.

5408. A bill amending’a proposed Massachusetts rent control
act. The amendment provides a procedure for the initiation
of a rent board investigation and for public hearings upon the
petition of either landlords or tenants requesting changes in
maximum rents. 3 pages.

AND DEPORTATION

5501. Proposed amendments to the Immigration and Na-
tionality Act which would place restrictions upon the deporta-
tion of aliens who had resided in the United States for pre-
scribed periods of time. 12 pages.

INCORPORATION

Professional Groups and Individuals

6110. An act to authorize incorporation of professional
groups and individuals in Massachusetts. The act authorizes



204

Harvard Journal on Legislation

the incorporation of physicians, surgeons, chiropodists, physi-
cal therapists, dentists, veterinarians, optometrists, dispensing
opticians, public accountants and attorneys-at-law who are
registered under various statutes or under the rules of the
Supreme Judicial Court. The statute supplements and does not
restrict the present incorporation law of the commonwealth.
Published in XLVII Mass. L.Q. 405 (1962). 24 pages.

INTERSTATE COMMERCE

5626. An amendment providing enforcement provisions for
a federal act which puts interstate shipments of prepared poul-
try and its products under the jurisdiction and control of the
United States. 8 pages.

5816. A federal act to promote free interstate commerce in
fluid milk. The act sets uniform sanitary standards which are
administered by state officials and is designed to remove ob-
structions caused by a multiplicity of state and municipal
health regulations. 21 pages.

JuveniLe DELINQUENCY

Lasor

5603. An act for New Hampshire imposing responsibility
upon parents who either intentionally or negligently contribute
toward the delinquency of their children. The act provides
criminal penalties, fines, and probation of the parents.

8 pages.

5808. A comprehensive juvenile delinquency law for the
state of Maine. It provides for jurisdiction of the juvenile
courts, the conduct of juvenile proceedings, adjudications and
dispositions in juvenile cases, appeals, and the reception and
care of juveniles in state institutions. 52 pages.

Children

5608. A comprehensive child labor code for the District of
Columbia. The code sets a minimum age, defines the types of
employment for which children of various ages are eligible,
establishes necessary administrative procedures, and covers °
the relationship between child labor and compulsory school
attendance. 41 pages.

Public Employees

5813. An act for New Hampshire to compel arbitration be-
tween county, municipal, and school district employees and
whoever determines their wages. The act is to resolve the
problem created by Manchester v. Manchester Teachers Guild,
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100 N.H. 507, 131 A2d 59 (1957), which held that such em-
ployees have no right to strike. 13 pages.

Union Democracy

LEGISLATIVE

5703, A federal act to regulate powers of trade unions to
discipline their members. The act protects certain activities of
the members and provides for internal due process in disci-
plinary proceedings. 26 pages.

Apportionment

6312. An amendment to the Massachusetts Constitution rela-
tive to: (1) the composition of the General Court, providing
for the reduction of the membership of the House of Repre-
sentatives from 240 to 120 members and the election of rep-
resentatives from single-member districts; and (2) legislative
and councillor redistricting, creating a bipartisan commission
to redistrict both the legislative and councillor districts every
ten years on the basis of the state census, and establishing a
procedure for the judicial review of the redistricting.

9 pages.

Investigating Committees

6004. An act to regulate the conduct of legislative investi-
gations in South Carolina. The act governs the creation and
procedure of, and sanctions to be imposed by, the legislative
investigation committees. The rights of witnesses and inter-
ested parties are defined. Release of testimony and broadcast,
filming, or televising of hearings is regulated to insure wit-
nesses various protections. Published in 1 Haro. J. Leg. 175
(1964). 37 pages.

Lobbying

LicEnsNG

Motels

5611. A federal lobbying registration act which establishes
the office of Director of Lobbying Registration, requires reg-
istration by legislative lobbyists and the filing of reports on
certain activities influencing legislation. The act also prohibits
contingent fee lobbying. 12 pages.

5203. An act amending the Massachusetts statutes to au-
thorize the conviction of one who, having reason to believe
that a motel registrant has falsely registered, permits such
registration without further inquiry. The act lowers the degree
of knowledge necessary for the conviction of motel owners
who allow their premises to be used for immoral purposes and
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provides for the suspension or revocation of licenses upon
conviction. 7 pages.

MenTAL HEALTE AND INSANITY

5807. An amendment to the Massachusetts statutes to pro-
vide for the placement and supervision of mentally deficient
persons in private institutions and homes. 7 pages.

5911. An act to amend the procedure for commitment or
transfer of mentally ill persons to the State Hospital at Bridge-
water, Massachusetts. The amendment clarifies the existing
statutes and allows the Commissioner of Mental Health to
transfer persons with subsequent, instead of advance, notice
to the nearest relative under certain criteria, 14 pages.

MoTtor VEHICLES

PERPETUITIES

PosTMASTERS

5502. An act to reward persons who safely operate motor
vehicles. The act adds a merit point system to the present
Massachusetts system of charging demerit points for infrac-
tions of traffic safety regulations and for fault in causing
property damage or personal injury. The Registrar of Motor
Vehicles is to keep records of merits and demerits which are
to be transmitted to the Commissioner of Insurance. The act
provides that a driver with a consistently good record shall
receive a discount on his compulsory automobile insurance
premiums.

5801. An act to provide motor vehicle financial responsibility
for Alaska. The act is set in the framework of the Uniform
Vehicle Code and is partially based on Chapter 7 of the
Vehicle Code. Major substantive changes include that a
driver involved in an accident must obtain proof of financial
responsibility instead of requiring such proof only upon an
unsatisfied judgement, and granting the Commissioner dis-
cretion to remove the suspension of the license of a driver
who has violated the financial responsibility provisions on a
showing that the driver must earn his living by driving a
motor vehicle. 19 pages.

5627. An act to change the Vermont rules of perpetuities by
authorizing a cy pres approach. 11 pages.

5821. A federal act to provide for the merit appointments of
postmasters. The bill presents two alternatives: (1) provides
that the Postmaster General must submit to the President the
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name of the applicant scoring highest on the qualifying civil
service examination; (2) provides that the three highest ap-
plicants” names shall be submitted. 6 pages.

5906. An act to amend the Ilinois Probate Code to abolish
the distinction between real and personal propcrty. The
amendments are modeled largely upon the Model Probate
Code of the American Bar Association, and are designed: (1)
to make all property of the decedent chargeable without
priority for claims against his estate, (2) to abolish the distinc-
tion between real and personal property in the distribution of
the estate, and (3) to give the administrator or executor
powers to deal with the real property. 38 pages.

Condominiums

6202. An act to authorize condominium ownership of real
property in Massachusetts. The act provides that the existing
property law applies to condominium ownership and sets forth
a framework governing the relationship of one unit owner to
another. 32 pages.

Escheat

6001. An act to amend the California law of escheat of per-
sonal property situated within its jurisdiction but owned by
one who has died while domiciled in another jurisdiction. The
act provides that such property shall escheat to California
unless the other jurisdiction claiming the property has a re-
ciprocal provision disclaiming similar property situated within
its jurisdiction but owned by one dying domiciled in Cali-
fornia, in which case the property escheats to the other juris-
diction. The act is intended to alter the decision in Estate of
Nolan, 135 Cal. App.2d 16, 215 P.2d 899 (Dist. Ct. App.
1955). 7 pages.

6207, A federal act to resolve conflicting state claims to
abandoned property. It allows suits to be brought in federal
district courts and establishes a series of preferences among
the states with claims to the same abandoned property. Pub-
lished in 1 Harv. J. Leg. 151 (1964). 10 pages.

Partition

5410. An act amending the Massachusetts statutes on parti-
tion of real property. The amendment provides that notice be
given to mortgagees, lienors, and attaching creditors that, in
the event of partition by sale, the mortgagor be required to
post a bond before receiving the proceeds of the sale.

5 pages.
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PuBLIC ASSISTANCE

PurcHASING

RALROADS

5505. Several bills dealing with the administration of the
Massachusetts public assistance program, which inter alia:
grant the clerk of the district court power to summon the
child of an aged person to determine the child’s financial
ability, grant the district courts jurisdiction in equity to en-
force the liability of certain kindred for support of poor per-
sons, extend workmen’s compensation to employees of welfare
districts, clarify the duty of the Department of Public Welfare
to maintain all children in its custody; provide for reimburse-
ment by the commonwealth for public welfare assistance to
veterans, indemnify boards of public welfare for sums ex-
pended in certain welfare cases where the person aided is
entitled to payment from other sources for the disability creat-
ing the need for relief and support. 15 pages.

6011. An act to establish for Rhode Island a medical assist-
ance program for the aged which would qualify for federal
funds under the amendments to the Social Security Act passed
by Congress in 1960. The act provides for payment of all costs
in excess of 250 dollars incurred in any one calendar year for
any of twelve specified medical services to any person over
sixty-five years of age who has an income less than a figure
determined by four alternative methods, * 14 pages.

5810. An act amending current provisions relating to the
use of American materials in public contracts. The draft con-
tains four alternative amendments to the “Buy American Act,”
embodying varying degrees of flexibility in, and different pro-
cedures regulating, the use of foreign materials in work done
under government contracts. 16 pages.

6112. An act for Washington to facilitate investigation, de-
tection and prosecution of cases of graft and suppression of
competitive public bidding. The act requires state officials
and employees to report circumstances which reasonably indi-
cate the existence of graft and suppression of competitive
bidding for public contracts, requires persons submitting bids
for public contracts to make certain relevant records avail- -
able for inspection by the state auditor and attorney general,
and provides the state a civil damage remedy for violations
of the act. 15 pages.

6005. A memorandum setting forth three alternative meth-
ods by which commuter railroads can receive financial assist-
ance from the Commonwealth of Massachusetts and/or local
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towns and cities thereof. Statutory provisions to enact each
method are set forth and the advantages and disadvantages of
each are discussed. The three methods are: (1) direct com-
monwealth subsidy to commuter railroads, (2) authorization
of cities and towns to contract for commuter service, and (3)
exemption of railroad operating property from local taxation
with partial reimbursement by the commonwealth to the cities
and towns affected. 24 pages.

SEARCH AND SEIZURE
Motor Vehicles

6010. An act to establish when and under what circum-
stances a law enforcement officer may search a vehicle without
a search warrant in South Carolina. Search incident to arrest
and search not incident to arrest have different standards.
Seizure of certain articles are permitted. The act and memo-
randum have been reedited to conform to Mapp v. Ohio, 367
U.S. 643 (1961). Published 1 Harv. J. Leg. 51 (1964).

24 pages.

Search Warrant

6204. An amendment to the Massachusetts statutes to gen-
eralize the list of property or articles for which a search war-
rant may be issued. The amendment would authorize a search
warrant for four categories of property and supplant the list
of sixteen types of property. 11 pages.

SOVEREIGN IMMUNITY

TAXATION

5908. An act providing for the waiver of the sovereign im-
munity of the government of Guam in actions of contract or
tort which do not arise from an exercise of discretion in making
policy. The District Attorney of Guam is empowered to settle
certain claims administratively and, if unsuccessful, to defend
such suits in the District Court. 16 pages.

5312. Amendments to the Massachusetts statutes providing
for a reduction in the dollar amount of the statutory exemption
for liens on real estate owned by recipients of old age assist-
ance benefits. 1 page.

5317. An act to convert the Massachusetts inheritance tax
to an estate tax. The act is generally patterned after the exist-
ing Federal Estate Tax, but simplifies the more complex sec-
tions. It covers rates of tax, property and transfers affected,
and the type and scope of deductions allowed. 43 pages.
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5718. An act providing tax relief to the aged in New York
by a refund or abatement of a portion of school tax. The act
extends tax relief to both aged homeowners and rentpayers.
The act outlines administrative steps to be taken in each in-
stance and incorporates safeguards to prevent misapplication
of the act. 18 pages.

ToRT LiaBmiry

TrusTs

Radioactive Materials

5702. An act for Massachusetts imposing tort liability on
charitable institutions for personal injuries caused by use of
radioactive materials. The memorandum considers problems
involved in the definition of the term “radioactive materials”

. and discusses the advantages of administrative, instead of ju-

dicial, adjudication of the claims. 11 pages.

5503. A model statute on the administration of charitable
trusts. The statute creates a commission on charitable trusts,
the primary duty of which is to bring before the appropriate
courts, when desirable, schemes for the new application of
charitable trust funds. The statute also requires that such
trusts place information about their activities on public record.

30 pages.

5624. An act for Massachusetts dealing with the administra-
tion of trusts in the event of an emergency caused by atomic
attack. The act provides for the appoiniment of emergency
trustees and permits delegation of the administration of the
trust, to be effective in time of atomic emergency.

15 pages.

Unramr TRADE PRACTICES

5912. Four amendments to the statutes of the state of
Washington banning certain unfair trade practices: (1) dis-
criminatory discounts between purchasers by dealers of auto-
mobile glass and by automobile repair shops, (2) agreements
to supply at less than cost which obligate the user to purchase
other goods exclusively from the supplier, (3) deceptive prac-
tices in the canned goods industry, and (4) selling as fresh
produce agricultural products which have been frozen and
thawed. Criminal sanctions and injunctive proceedings brought
in the name of the state are provided. 41 pages.

Advertising

5910. An act to prohibit misleading, false or “bait” adver-
tising in the state of Washington. Promulgation of an adver-
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tisement by any person who realized it was false, misleading
or “bait” is made a misdeameanor. Civil injunction on request
of various parties, including the Attorney General, and civil
damages are provided. 11 pages.

6111. Two similar acts to prohibit misleading, false or “bait”
advertising in Minnesota and Oregon. “False discount” adver-
tising is specifically covered. Owners and employees of com-
munications media are exempted from liability only if they act
in good faith without knowledge of a violation of the act.
Criminal sanctions, civil injunction on request of various
parties, including the Attorney General, and civil damages are
provided. 14 pages.

Gasoline

6008. An act to prevent gasoline price wars in the state of
Washington. Because of unique factors in the gasoline retail
industry, such as vertical integration with resultant difficulties
in determining “cost,” the general Unfair Practices Act (RCW
19.90) is deemed inappropriate. To promote stability and an
orderly distributive system in the industry, the act utilizes a
reduction of price discrimination, a curb on price advertising
and various procedural incentives to encourage private en-
forcement. 34 pages.

UnsaN PLANNING AND DEVELOPMENT

5302. An act for Massachusetts establishing a Metropolitan
Planning District, a Division of Metropolitan Planning within
the existing Metropolitan District Commission of the Greater
Boston Area, and a Metropolitan Planning Council. The act
defines the duties of the Division and of the Council, provides
for the operating expenses of the Division and establishes the
membership of the Council. 5 pages.

5401. A memorandum setting forth types of legislation by™
which a commission could be established in the greater Wash-
ington area, including the District of Columbia, Maryland and
Virginia, to assure coordination in urban planning and devel-
opment. The devices considered are: (1) federal legislation,
(2) uniform state and federal legislation not in the nature of
an interstate compact, and (3) an interstate compact.

10 pages.

5404. Four bills amending the Massachusetts housing and
urban renewal statutes: (1) an act permitting towns and cities
which had accepted local application of Chapter 144, regu-
lating tenement housing, to withdraw their acceptance; (2)
an act permitting local redevelopment authorities to plan,
undertake and carry out urban renewal projects after gaining
the approval of local officials and of the state housing board;
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(3) an act making “open-end” mortgages an acceptable
method of financing home repairs in “urban rehabilitation
areas”; (4) an act extending the powers of Redevelopment
Corporations by permitting the purchase of real estate in a
deteriorating area from the local housing authority or agency.
29 pages.
6309. An act clarifying the terms of state financial assistance
to urban renewal and redevelopment projects in Massachu-
setts. Administrative discretion in determining the amount of
a state grant is replaced by a provision that the state grant
must be one-fourth of the federal grant. The formula also pro-
vides that the amount of the state grant will be increased by
the existence of non-cash local grants-in-aid. 17 pages.

WoREMEN'S COMPENSATION

ZoNING

5309. Amendments to the Massachusetts Workmen’s Com-
pensation Law, providing for the examination of injured em-
ployees by impartial physicians who shall have full access to
all relevant medical records. Provision is made for the discon-
tinuance of compensation and for the admission in evidence of
hospital records. 3 pages.

5608. A federal act to equalize workmen’s compensation
costs in various parts of the country by prohibiting deductions
to employers for compensation payments, unless the state com-
pensation Jaw has been approved by the Secretary of Labor.

3 pages.
5725. A model act to provide workmen’s compensation for
out-of-state injuries. The act solves the jurisdictional problems
which arise when the workman tries to recover for those in-
juries in his home state. 7 pages.

Cluster Zoning

6103. An amendment to permit “cluster zoning” under the
zoning ordinance of Concord, Massachusetts. The amendment
permits developers and others an exception from, and contrac-
tion of, lot area requirements in return for agreement to com-
ply with certain conditions relating to creation of open space
areas in the subdivision developed. 13 pages.

Conversion to Conforming Use

5812. A model act providing for the amortization of non-
conforming uses. It gives the owners of structures which do
not conform to zoning ordinances, and which were built before
the ordinances were passed, a reasonable time to replace them
with conforming structures. 7 pages.
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5415. An act creating a non-partisan state historical com-
mission for the state of Missouri which is to acquire and main-
tain historic sites and buildings. The commission is given broad
discretionary powers. Its organization, powers, duties and ex-
penditures are based on provisions of the Missouri State Parks
Law. Through an amendment of the Missouri zoning laws the
commission is empowered to make regulations for the preser-
vation of features of historical interest, although the commis-
sion is not given the power to operate a'site without acquiring
it. 14 pages.

.5809. A comprehensive zoning ordinance for Salem, New
Hampshire to be adopted under the state statutes, to preserve
“the charm now attached to our town™ against the threat of
shoddy housing and trailer developments. 25 pages.

National Parks

5909. Amendments to the federal bill establishing the Cape
Cod National Park relating to zoning and an act for Massa-
chusetts to enable towns affected by the federal bill to coop-
erate with the Secretary of the Interior in establishing
appropriate zoning laws and in protecting owners of resi-
dential property from condemnation for twenty-five years, or
in certain circumstances, for life. The memorandum contains
appendices on Massachusetts Jaws relating to zoning and the
constitutionality of these laws. 42 pages.








