





From the Editors

Just before the officers of this volume of the Journal relinquish
their authority to the officers of volume 8, we would like to ac-
knowledge the success of one of the Bureau’s recent drafting
projects. A modified version of the antiblockbusting legislation
which was published in the March issue of this volume has
been enacted into law for the City of New York by the New York
state legislature. Unfortunately, the land sales fraud legislation
which was prepared for the State of Vermont by the Bureau and
which appears in this volume in a modified draft did not pass the
Vermont legislature. However, the Bureau’s efforts may yet re-
appear in regulations to be promulgated by the attorney general’s
office.

* * *

The most apparent characteristic of the subject matter of this
last number of volume 7 is the concentration on issues in legisla-’
tion and regulation at the federal level. Although most of the
issues and arguments involved are readily transferable to similar
problems on the state level, the only predominately state-oriented
material is the land sales fraud legislation. The editors do not
intend to establish a trend emphasizing federal developments in
the Journal. There is a greater need for law review commentary
on state legislation. We hope it is, however, convenient for our
readers that we have published most of our commentary on fed-
eral topics in this volume in this last issue.






LABOR RELATIONS IN THE

MUNICIPAL SERVICE
WitLiam J. KiiBerc*

Introduction

This article is limited to an examination of labor relations in
the municipal services, although much of what is contained herein
has applicability for all levels of government dealing with legal
rights. The municipal service was chosen for analysis because that
is “where the action is.” Approximately two-thirds of all govern-
mental employees are employed at the local level;! over one-half
of these are employed in public education.? It is the cities which
are feeling the brunt of social change and upheaval which com-
prises an increasingly significant aspect of public sector labor re-
lations. Strong employee organizations have long existed on the
state level but have generally confined their activities to those of
a political lobbying nature. Municipal employers are more acces-
sible to their employees and are more susceptible to political
pressure than their state or federal counterparts. It is on the local
level that we find militant trade unionism bearing some resem-
blance to the early union groups in the private sector.

Any member of the newspaper-reading public is already quite
familiar with the rapid growth and impact of public sector union-
ism. What the reader may be less informed about is the lack of
adequate preparation on the part of his state and municipal gov-
ernments to insure labor peace in our cities. National labor law
for the private sector was drafted in more trying times than these
and under greater and more extended pressure. Yet the final prod-
uct has been, or so it appears to me, far superior to anything yet
drafted for the public service.

This article attempts to outline a proper approach to municipal
labor relations. The first section deals with basic employee rights:
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at 429 (89th ed. 1968).

2 Id., Table 606.
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the right to organize and join a union for the purpose of repre-
sentation, and the right to bargain collectively with the public
employer. The second section sets forth a “framework for anal-
ysis,” the economic and political-social milieu within which mu-
nicipal collective bargaining must take place. The final part of
this study deals with some of the fundamental ingredients for
successful collective bargaining: exclusive representation and ade-
quate union security; proper determination of bargaining unit;
and dispute-settlement mechanisms for collective bargaining im-
passes, notably, the question of the right to strike. This article
does not discuss the proper scope of collective bargaining in the
mun1c1pa1 service, i.e. what subjects are appropriate for bargain-
ing.

1. Basic RiGHTS

A. The Right to Organize and Join a Union

In 1953, Alabama enacted a statute® which effectively bars state
employees from joining labor organizations. Employees who form
or join a labor union are subject to forfeiture of all rights under
the state merit system.? The statute does, however, exempt city
and county employees and teachers from its provisions.® North
Carolina prohibits government employees from joining labor
organizations and specifies that contracts between government
units and employee organizations are void and against govern-
ment policy.® A South Carolina Attorney General Opinion” has
held that a city may prohibit its employees from joining labor
unions. Virginia law forbids public officials from recognizing or
negotiating with a union, although employees are free to join
employee organizations not affiliated with a Jabor union clalmmg

" the right to strike.? The right to organize or join a union is not,
therefore, a universally accepted right in the public service.

3 Ara. CoDE, tit. 55, §§ 317(1)-(4) (1958).

4 Id,, § 317(2).

5 1d., § 317(3).

6 N.C. GEN. STATS. §§ 95-97, 95-1060 (1959).

7 S.C. ArT’y. GEN. Op. No. 641. The Attorney General declared, in addmon,
that the state right-to-work law is not applicable to municipal employees.

8 Va. J1. SeN. REs. no. 12, Laws of 1946, at 1006.
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In contrast, it has long been national labor policy in the private
sector to accord workers the “fundamental” right to organize into
labor unions,® and aspects of union organizing involving rights of
free speech and assembly have been held to be protected against
state and local government interference.l

In the absence of statutory prohibition, the common law right
to self-organization has been upheld in the public service.l* The
Supreme Court of Missouri, in dictum, recognized a constitutional
right of public employees to join labor organizations in City of
Springfield v. Clouse:»* “All citizens have the right, preserved by
the First Amendment . . . peaceably to assemble and organize for
any proper purpose, to speak freely and to present their views and
desires to any public officer or legislative body.”*3

The right to organize and join employee organizations in the
face of statutory prohibition has given the courts more trouble.
In McAuliffe v. Mayor of New Bedford,** a policeman was dis-
charged for solicitation of funds for a political committee. Justice
Holmes, in determining the constitutionality of this limitation on
political conduct, said: ““The petitioner may have a Constitutional
right to talk politics, but he has no Constitutional right to be a
policeman.”!s Holmes’ theory that the officer waived his constitu-
tional rights by accepting employment in public service gave
ammunition to many courts. In CIO v. Dallas} a “no union
membership” ordinance was made applicable to all municipal
employees. The validity of the regulation was attacked on consti-
tutional grounds, alleging infringement of the rights of assembly,
speech, press and petition in contravention of the first and four-
-teenth amendments, and denial of the equal protection of the
laws. The constitutionality of the ordinance was upheld on the

9 NLRB v. Jones & Laughlin Steel Coxp., 801 US. 1, 33, 34 (1936).

10 Staub v. City of Baxley, 355 U.S. 313 (1958).

11 Hagan v. Picard, 171 Misc. 475, 12 N.Y.S.2d 873 (1939), aff'd 258 App. Div.
771, 14 N.Y.S5.2d 706 (1939); Norwalk Teachers Ass’'n v. Bd. of Educ., 138 Conn.
269, 83 A.2d 482 (1951); Cleveland v. Association, 30 Ohio Op. 395, 413 (C.P.
1945); Mugford v. Mayor & City Council of Baltimore, 185 Md. 266, 44 A.2d 745
1946).

( 12 356 Mo. 1239, 206 S.W.2d 539 (1947).

13 Id., at 1246, 206 S.W.2d at 542.

14 185 Mass. 216, 29 N.E. 517 (1892).

15 Id. at 220, 29 N.E. at 517.

16 198 S.w.2d 143 (Tex. Civ. App. 1946).
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reasoning of McAuliffe: “These rights and privileges are purely
personal and may be waived . . . . While they have a right to these
constitutional privileges and freedoms, they have no constitutional
right to remain in the service of the city.””

An analysis of the constitutionality of state laws prohibiting
public service unions must take as a starting point the proposition
that prima facie, there is a right of association protected under
the first amendment and applicable to the states by the fourteenth
which, in the absence of other considerations, guarantees munic-
ipal employees the right to organize and join a union.*® The
state, however, has a countervailing interest in regulating the
activities of its employees. To prevail, however, the interest of the
state must be a strong one: it “must be justified by clear public
interest, threatened not doubtfully or remotely, but by clear and
present danger.”® In Shelton v. Tucker,® the Supreme Court
held that a state statute which required teachers to disclose the
names of organizations to which they belong is unconstitutional
under the fourteenth amendment because there are “less drastic
means for achieving the same basic purpose,”? and the statute
interfered with the constitutionally protected freedom of associa-
tion.

The state has an interest in protecting the public health and
safety against the threat of strikes in the public sector. It would
not seem necessary, however, to prohibit union organization to
achieve this proper end. An alternative mode of regulation which
would not be as restrictive of the freedom of association, would
be to prohibit the strike weapon, or to provide for injunctive
relief against all public strikes. But the state need not go this far,
if one accepts the proposition that not all strikes in municipal
employment pose a danger to the public health and safety.

17 Id. at 146; accord, Perez v. Bd. of Police Comm'rs, 78 Cal. App. 2d 638, 178
P.2d 537 (1947); King v. Priest, 357 Mo. 68, 206 S.W.2d 547 (1947); City of Jackson
v. McLeod, 199 Miss. 161, 24 So. 2d 319 (1946), cert. denied, 328 U.S. 863 (1945)
(police offices).

18 Cf. NAACP v. Alabama, 357 U.S, 449 (1958); NAACP v. Button, 371 U.S. 415
(1963); Bd. of Ry. Trainmen v. Virginia, ex rel. Virginia State Bar, 377 U.S. 1

1964).
( 19 Thomas v. Collins, 323 U.S. 516, 530 (1945).

20 364 U.S. 479 (1960).

21 Id. at 488,
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A recent decision, American Federation of State, County, and
Municipal Employees v. Woodward?* has accepted this reason-
ing and declared that municipal employees have a constitutionally
protected right to join a union. Two employees of the Street De-
partment of North Platte, Nebraska, alleged that they had been
discharged because of their union membership. The U.S. Court of
Appeals for the Eighth Circuit reversed a District Court dismissal
and found that union membership is protected by the right of
association under the first amendment.?® The court also held that
if public employees are discharged from their jobs because they
have joined a labor organization, they have a cause of action for
deprivation of constitutional rights under the Civil Rights Act of
1871.2¢ The court rejected the argument that civil servants have no
federally protected right to be in the public employ. Citing
Wieman v. Updegraff,* the court declared it unnecessary to decide
“whether an abstract right to public employment exists. It is suf-
ficient to say that constitutional protection does extend to the
public servant whose exclusion . . . is patently arbitrary or dis-
criminatory.”28 - -

It might also be argued that discrimination against public em-
ployees who organize or join labor organizations violates the
equal protection clause of the Constitution. Unless a state or
subdivision thereof has a rational reason for grouping public
employees into a “class” to be treated differently than employees
in the private sector, such distinction violates equal protection
guarantees.”” Assuming other means are available for deterring
safety-endangering strikes, it is difficult to see what rational reason
there is for distinguishing public employees as a *“class’” for pur-
pose of the right to join a labor union, especially where a state
makes a further distinction between state and city employees.?®

Such “patently arbitrary or discriminatory” treatment might

22 406 F.2d 137 (8th Cir. 1969).

23 Id. at 139.

24 42 US.C. § 1983 (1964). For an excellent discussion of the proper application
of Section 1983, see Note, Limiting the Section 1983 Action in the Wake of Monroe
v. Pape, 82 Harv. L. REV. 1486 (1969).

25 344 US. 183 (1952).

26 Id. at 191-92.

27 Cf. Kotch v. Bd. of River Boat Pilot Comm’rs, 830 US. 552 (1947).

28 E.g., Ara. CopE, tit. 55, §§ 317(1)-(4) (1958).
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also be a violation of constitutional due process. There need not
be “property” in public office for this to be so. In McLaughlin v.
Tilendis?® the Seventh Circuit Court of Appeals granted relief
under the Civil Rights Act of 1871%° to a non-tenured teacher
who was dismissed because of his membership in a union. The
court stated:

It is settled that teachers have the right of free association,

and unjustified interference with teachers’ associational free-

dom violates the Due Process clause of the Fourteenth

Amendment . . . . Public employment may not be subjected

to unreasonable conditions, and the assertion of First Amend-

ment rights by teachers will usually not warrant their dis-
missal.31 ‘

And in Keyishian v. Board of Regents of New York,?* the Supreme
Court explicitly rejected the theory that public employment “may
be conditioned upon surrender of constitutional rights which
could not be abridged by direct government action.”33

In summary, state statutes or actions of officials under color of
law which penalize or prohibit public employee unionism are
unconstitutional, and public employees may obtain an effective
remedy for such discrimination directly from the federal courts.

B. The Right to Bargain Collectively

While municipal employees may hark to the clarion call of the
union organizer, union organization by itself may be of little sig-
nificance. Representation elections, grievance procedures, collec-
tive bargaining cannot take place in a vacuum. New institutions
must be developed. Most national labor legislation has carefully
excluded public- sector employment from its coverage.®® How-
ever, many states and localities have begun drafting recommenda-

29 398 F.2d 287 (7th Cir. 1968).

30 Note 24 supra.

31 398 F.2d 287, 288-289 (7th Cir. 1968).

82 385 U.S. 589 (1967).

33 Id. at 605.

3¢ Labor-Management Relations Act (Taft-Hartley Act), 29 US.C. §§ 152(2), (3)
(1964); Norris-LaGuardia Act, 29 US.C. § 101 (1964), construed in United States v.
United Mine Workers, 330 U.S. 258 (1947), not to apply to employees of the federal
government. But see Railway Labor Act, 45 US.C. § 151 (1964), construed in Cali-

fornia v. Taylor, 353 US. 553 (1957), to apply to cmployees of a state-owned
railroad.
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tions for the formation of municipal labor relations statutes and
for the improvement of existing legislation.3® The year 1967
alone witnessed 17 new state statutes dealing with public sector
labor relations.?® With each state setting forth its own conception
of the proper route for municipal labor relations to take, it is no
wonder that municipal labor law is a hodge-podge of confusion
and contradiction with the acceptability of collective bargaining
varying with the jurisdiction.

Connecticut, Massachusetts, Michigan, Oregon, Wisconsin and
New York have made collective bargaining mandatory for mu-
nicipalities.3” In Delaware collective bargaining is mandatory for
state and county employers but municipalities may elect to come
under its provisions.2® In Minnesota, a city has an “obligation to
endeavor in good faith to resolve grievances and differences relat-
ing to terms and conditions of employment,” and an employee
organization which has won formal recognition has the right to
“meet and confer” with public officials.?®

Special laws and provisions often exist for teachers and other
certified public school personnel, as well as for policemen and
firemen.*® Because the Urban Mass Transit Act of 1964 makes
“the continuation of collective bargaining rights” a condition for

35 See, e.g., CONN., REPORT OF THE INTERIM COMMISSION TO STUDY COLLECTIVE
BARGAINING BY MUNICIPALITIES (1965); MINN., REPORT BY THE GOVERNOR'S CoM-
MITTEE ON PusLic EMPLOYEE RELATIONS (1966); R.I., CoMMISSION TO STuPY MEDIA-
TION AND ARBITRATION (1966); N.Y. Crry, REPORT OF THE TRIPARTITE PANEL TO
IMpROVE MUNICIPAL COLLECTIVE BARGAINING PROCEDURES (1966); MiCH., REPORT OF
THE GOVERNOR’s ADVISORY COMMITIEE ON PUBLIC EMPLOYEE RELATIONS (1967). An
overall analysis of developments is contained in EXECUTIVE COMMITIEE, NATIONAL
GOVERNORS CONFERENCE, REPORT OF THE TASK FORCE ON STATE AND LOCAL GOVERN-
MENT LABOR RELATIONS (1967).

36 RuBIN, A SUMMARY OF STATE COLLECTIVE BARGAINING LAw IN PusLic EMPLOY-
MENT: (New York State School of Industrial & Labor Relations at Cornell Univer-
sity, Public Employee Relations Reports, no. 3, 1968).

37 ConN. GEN. STATS. ANN. §§ 7-467-7-477 (1958); Mass. GEN. Laws ch. 149,
§§ 178G-N (1958); MicH. CoMp. LAaws ANN. §§ 423.201-423216 (1948); ORe. REv.
STATs. §§ 243.720-243.760 (1967); N.Y. Civir SERVICE LAw, art. 14, §§ 200-212 (Mc-
Kinney's Consolidated Laws 1959).

38 DeL. Cobe ANN,, tit. 19, §§ 1301-1813 (1965).

39 MINN. STATS. ANN. §§ 179.50-179572 (Supp. 1965). See also, CAL. Gov't CopE
§§ 3500-3509 (West 1961); Fla. Laws ch. 59-223, SB. 563 (1959).

40 See, 29., CAL. Epuc. CopE §§ 13080-13088 (West 1959) (teacher groups may
advise and confer); CoNN. GEN. STATS. ANN. §§ 10-153b-f (Supp. 1967) (mandates
collective bargaining). In Massachusetts, Michigan and Wisconsin, teachers are
included in the mandatory collective bargaining law for municipal employees.
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qualifying for a federal grant, the New Mexico legislature au-
thorized municipalities to enter into collective bargaining with
unions representing municipal transit workers.#* New Mexico
does not, however, have a comprehensive labor relations act for
public employees.

Many courts have held that, even in the absence of express
statutory prohibition, collective bargaining is not proper unless
explicitly authorized by state legislation.*? For example, a recent
Florida decision®® declared that a municipality, absent enabling
state legislation, is not legally authorized to enter into a collective
agreement with a union. Three states— North Carolina, Texas,
and Virginia— statutorily prohibit collective bargaining in their
government service.**

A landmark decision holding to the contrary is Norwalk Teach-
ers’ Association v. Board of Education.*® The Supreme Court of
Connecticut held that, without need of a permissive statute, but
absent a prohibitory one, a board of education may bargain col-
lectively with its teachers with regard to salary, grievances, pro-
cedures and working conditions within the Board’s power to
grant, provided that the agreement is limited to members of the
Association and no strike threat is present.

Most courts proscribing collective bargaining in the public
service have grounded their rulings on the notion of sovereignty,?
that public employee pressure on government as employer through
the collective bargaining process would represent a derogation of
the supreme legal authority and political power of the public
authority.48

41 NM. Stats. ANN. ch. 274, §§ 14-53-14-14-563-16 (1965).

42 E.g., Springfild v. Clouse, 856 Mo. 1239, 206 S.W.2d 539 (1947); Weakly Co.
Mun. Elec. Sys. v. Vick, 43 Tenn. App. 524, 309 S.w2ad 792 (1957); Mugford v.
Mayor & City Council of Baltimore, 185 Md. 266, 44 A.2d 745 (1946).

43 Dade County v. Amal. Ass’n of St. Elec. Ry. & Motor Coach Employees, 19
Fla. Supp. 69, 157 So. 2d 176, cert. denied, 379 US. 971 (1965).

44 MINN. STATs. ANN., §§ 17950-179.572 (Supp. 1965).

45 138 Conn. 269, 83 A2d 482 (1951); see also Christie v. Port of Olympia, 27
Wash. 2d 534, 170 P.2d 294 (1947); Local 611, Elec. Workers v. Town of Framing-
ham, 75 N.M. 393, 405 P.2d 233 (1965).

46 1d., 138 Conn. at 277-78, 83 A2d at 486.

47 E.g., Springfield v. Clouse, supra note 12,

48 See W. VosLoo, COLLECTIVE BARGAINING IN THE U.S. FEDERAL CrviL Service 17

{1966).
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The doctrine is firmly implanted in the English common law
with the notion that “the King can do no wrong.” As the concept
was developed in the United States, it was rephrased to read the
“states are sovereign.”#" American cities, as subdivisions -of the
states, have upheld the sovereignty doctrine as regards public sec-
tor collective bargaining on the ground that the executive and
legislative branches of government cannot delegate to -others
what has been delegated to them by charter or constitution.5
Since the government cannot be coerced into doing anything it
chooses not to do, the doctrine is an “effective bar to any action
on the part of government employees to compel the government
to enter involuntarily into any type of collective bargaining rela-
tionship.”5* There is no reason, however, why the government
cannot enter voluntarily into collective bargaining agreements.
Analogizing from the decision in Carter v. Carter Coal Co.}52
where the Supreme Court struck down the Bituminous Coal Con-
servation Act of 1935, one would have to deny validity to legisla-
tion which would give a complete delegation of rule-making
power to private parties. A city administration, no less than that
of the federal or state government, is guardian of all people’s
rights and must retain the legal authority to repudiate any of its
commitments for the benefit and safety of the commonweal.
Having this power and authority, however, does not mandate its
exercise.

Since the sovereign power in a society lies in the authority
to make final public policy decisions, a policy decision by
the government to establish collective bargaining procedures
is in itself a sovereign act. This does not, ipso facto, con-
stitute an abrogation of the sovereign will because it does
not undermine the final authority of the government, as the

ultimate law declaring agency, to impose unilateral solutions
in instances of general public interest.5

49 Cf. The Federalist, No. 81 (Hamilton).

50 See, e.g., Springfield v. Clouse, 356 Mo. 1239, 206 S.W.24 539 (1947).

51 W. Harr, COLLECTIVE BARGAINING IN THE FEDERAL CiviL SeRrvice 44 (1961)
(emphasis added).

52 298 U.S. 238 (1936).

53 W. Vosroo, supre note 48, at 18; cf. A. HACKER, THE STUDY OF PoOLITICS: THE
WEeSTERN TRADITION AND WESTERN ORIGINS 40 (1963), declaring that sovereignty is
a process: “The process of sovereignty . . . is more concerned with how laws are
passed than with what they say.”
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Furthermore, collective bargaining, properly viewed, is not a
delegation of governmental power. Although parties may be re-
quired to bargain in good faith, they are not compelled to reach
an agreement. Much of the argument based on sovereignty and
improper delegation of power is a misconception of the collective
bargaining process.® In addition, statutes which delegate to ad-
ministrative agencies the power to legislate on prices, wages or
hours, under proper standards set by the statute, notwithstanding
the statutory stipulation that such administrative legislation may
not take effect without the consent of certain private groups, have
been upheld.®® Since working conditions, promotions, and griev-
ance procedures are within the discretion of administrative offi-
cials at all levels of the civil or municipal service and could be
made the subject of negotiation without express statutory author-
ization, there is no valid legal reason why collective bargaining in
the municipal service cannot take place.

Civil service rules and regulations codify the system of em-
ployer-employee rights and duties, but do not cover all govern-
ment employees. Moreover, the “book” is inadequate in providing
correction of unsatisfactory working conditions because those
who administer the system often have no control over the vital
aspects of the employment relation; and where administrators do
have discretion, they may be in no way accountable to the em-
ployees who must work under their direction.®® Thus, in the ab-
sence of collective bargaining rights, public employees often fare
as poorly as their nonunion private sector brethren in terms of
representation in and control over the environment of the work
place. In the private sector, however, it is national and state labor
policy to favor the imposition of collective bargaining where a
majority of the employees in a given work unit desire it. A gov-
ernment which required private employers to bargain with their
employees should not refuse to deal with its own employees on a
reasonably similar basis.” There may well be public policy limita-

54 See Anderson, Labor Relations in the Public Service, 1961 Wis, L. Rev. 601,
619.

55 Cf. United States v. Rock Royal Co-op, 307 U.S. 538, 577-78 (1987).

56 Note, Labor Relations in Public Employment, 61 Nw. U.L. Rev. 105, 111-12
(1966), citing KarLaN, THE Law oF CiviL SErvICE 318-19 (1958).

57 ABA, SEcCOND REPORT OF THE COMMITTEE OF LABOR RELATIONS oF GOVERN-
° MENTAL EMPLOYEES 125 (1955).
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tions on the collective bargaining process in the municipal service,
but the process itself ought to be established.

Where public employees opt for the right to organize and join
labor organizations, and a union is certified as a bargaining repre-
sentative, city government has an opportunity to cut through its
own bureaucratic complexity, better organize itself to serve the
needs of the community, and improve means of communicating
with its employees by carrying on a dialogue with its public ser-
vants through elected leadership. Other advantages to be gained
by city management through collective bargaining may be sum-
marized: (1) Improved employee morale; (2) More responsible
attitudes and activities on the part of the employee organization
and its leaders; (3) Recognition of management’s rights; (4) Uni-
form application of administrative policies; (5) Promotion of bet-
ter management by forcing the administration to train its own men
in grievance procedures and employee relations; (6) Assistance in
effecting needed policy changes.5®

Having argued for the legality and advisability of collective
bargaining in the public sector, and having set out its merit, I
reach the question whether Congress can and should provide a
national labor law for public employees in the face of some stern
opposition from a number of states.

Were Congress to decide to regulate public sector labor rela-
tions, its authority would most likely be based on the commerce
power, the constitutional grounding for the entire body of federal
labor relations law.5® Labor conditions in the municipal service
“affect commerce.” Work stoppages involving public employees
would interrupt and burden the flow of goods across state lines.
Local governments are large consumers of goods traveling through
the states; and the commerce power does not distinguish be-
tween “nonprofit” and profit-making institutions.®® Thus, there
should be little doubt that a proper nexus exists between local
government and interstate commerce to establish federal juris-
diction through the commerce power.

58 Macy, Employee-Management Cooperation in the Federal Service, in MANAGE-
MENT RELATIONS WITH PuBLIc EMpPLOYEES 208 (K. Warner ed. 1963).

59 NLRB v. Jones & Laughlin Steel Corp., 301 US. 1 (1937).

60 See, e.g., Mitchell v. Pilgrim Holiness Church Corp., 210 F.2d 879 (7th Cir.
1953), cert. denied, 347 U.S. 1013 (1954).
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The only stumbling block to congressional enactment of a na-
tional labor law for state and municipal employees is the “doc-
trine of intergovernmental relations,” the purpose of which is to
serve as a brake on federal encroachment of state governmental
sovereignty. The cases discussing this doctrine portray a history of
its withering impact,®* and the Supreme Court now accords vir-
tually dispositive weight to congressional determinations of its
own legislative competence when those determinations have faced
attack.® In Maryland v. Wirtz,%® the Court affirmed a three-judge
district court ruling® which upheld those portions of the 1966
amendments to the Fair Labor Standards Act which extended the
minimum wage to nonadministrative, nonprofessional personnel
in public schools, hospitals and nursing homes. Replying to ap-
pellants’ contention that state sovereignty in the performance of
governmental functions precluded application of the Act, Justice
. Harlan, speaking for the majority, dealt the doctrine of inter-
governmental relations a severe blow: “If a State is engaging in
economic activities that are validly regulated by the Federal Gov-
ernment when engaged in by private persons, the State too may
be forced to conform its activities to federal regulation.’¢s

An affirmative judgment as to the constitutionality of federal
intervention does not necessarily lead to the conclusion that it is
desirable. While it is to the advantage of many private sector en-
terprises which operate on a multistate or interstate basis to
promulgate a uniform labor policy, a similar need for uniformity
does not manifest itself in the municipal service. There is no
compelling reason why the states should not differ in their ap-
proaches to public sector labor relations. Our knowledge of the
various modes of achieving labor peace in the public sector is not
yet so great as to warrant dismissal of the advantages to be gained
from experimentation within the state and city services. If mis-

61 Eg., Parden v. Terminal Ry. of Ala. State Docks Dept., 377 US. 184 (1964);
United States v. California, 297 US. 175 (1936); Bd. of Trustees of U. of Iil, v.
United States, 289 U.S. 48 (1932); Oklahoma ex rel. Phillips v. Guy F. Atkinson
Co., 313 U.S, 508 (1941).

62 Cf. Katzenbach v. McClung, 379 U.S, 294 (1964).

63 392 U.S. 183 (1968).

64 Maryland v. Wirtz, 269 F. Supp. 826 (D. Md. 1967).

65 392 US. 183, 197 (1968).
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takes are to be made, perhaps it is better that they be made at the
state and city levels than at the national level. Conditions of
public employment also vary so greatly from state to state and
city to city that it would be a considerable undertaking to draft a
statute applicable to all. Congressional time and energy might be
better spent in attempting to alleviate some of the root causes of
labor unrest in major urban areas, i.e., the financial and social
crises of the city to which this discussion now turns.

II. TuHE FRAMEWORK FOR ANALYSIS

A. The Economic Context

Collective bargaining in the municipal service takes place in a
context economically dissimilar from that of the private sector.
Increased costs are not as easily pushed on to the ultimate con-
sumer; the strike is more of a political than an economic weapon;
the city does not have certain economic alternatives open to it —
such as, substantially reducing its work force, closing its plant
down, or moving to a more favorable location;® wage and bene-
fit agreements must be coordinated with statutorily set budget
dates; and the cities face financial crisis. ‘This does not preclude
collective bargaining, but it may well emphasize the importance
of good labor-management relations and the necessity for union-
city cooperation in solving urban problems. In short, a munic-
ipality is a highly unsatisfactory environment for traditional
labor-management warfare. ‘

To begin with, there is no recognizable rational price structure
or profit motive in the public sector for economic, political, and
social reasons. Many municipal goods and services are not di-
visible into discrete units in production or distribution and are
provided free or at nominal charges to consumers, while the
great bulk of the actual cost is borne out of general tax revenues.
Fire and police protection are classic examples of such “collective
goods.” On the other hand, rational market pricing is quite
feasible in government-operated public utilities such as transit,
water, highways, but are deliberately run on deficit bases for po-

66 The “contracting out” of certain services is, however, a plausible alternative,
although not necessarily a viable one from a cost standpoint.
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litical and social policy reasons. The New York City subways,
water supply, and the Staten Island Ferry are the classic illustra-
tions of this proposition.

The absence of a direct relationship between the cost of a city-
supplied service and the price charged for it means that the public
producer does not feel the same economic pinch that a private
producer would in the event of a strike. The city does not give
up vital income during a work stoppage because many services
provided are, quite literally, “priceless.” Any loss of tax revenue
would be more than offset by the savings accrued from not having
to operate a non-profitable service. The city can therefore sustain
a longer strike than its private sector counterpart. However, if the
service disrupted is a politically or socially sensitive one, a long
work stoppage cannot be sustained. A strike or other work stop-
page is less of an economic and more of a political struggle in the
public sector than in the private,

Cities depend on tax revenue and the good graces of the state
government for their income. The exodus of the middle class
from strife-torn cities results in contraction of the local tax base.
Attempts to increase taxation are, moreover, an exercise in futil-
ity. All cities face an elasticity in their tax revenue curve with
respect to population: increased taxes yield. further impetus for
the harried middle class to reject urban for suburban living.
Thus, there is no potential for a redistribution of income from
consumers or management to workers as was envisioned by Con-
gress for the private sector when the National Labor Relations
Act was drafted. There can only be redistribution from one
municipal employee to another or from one municipal service to
another. It is the courageous political figure who will attempt to
halt the flow of municipal services, and few politicians are known
for their courage. Some of the more socially important municipal
services, welfare payments in particular, comprise an enormous
percentage of a city’s annual budget.®’ City payrolls are another

67 The current annual welfare budget in New York GCity is $1.4 billion, with
approximately one million persons receiving regular welfare payments. “In 1965,
the welfare population in New York City was increasing at a steady average rate
of 4,956 a month. In 1966, the average began a rise of 8,311. In 1967, the increase
leaped to 14,284 persons a month.” It is still rising, and the data for other cities is
not far different in percentage terms. Horwitz, “A Portrait of New York’s Welfarc
Population,” N.Y. Times (Magazine), January 26, 1969, at 22,
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major source of yearly expenditure,® yet civil service regulations
make it difficult, if not impossible, to shrink the size of the city
workforce.®® Unionization of these employees adds to this diffi-
culty,” although the development of responsible unionism in the
public service might help to decrease the amount and extent of
featherbedding.

Unionization in the municipal service has taken its toll in
wage increases as well because the strike and slowdown have
proven to be effective weapons in public employment. Some of
these increases, to be sure, are out of line and result from a labor
stranglehold over vital municipal services. However, government
pay scales generally run below those paid by private industry. In
Detroit, for instance, the median private hourly wage was $2.04
in 1955 as compared to $1.79 for municipal employees. By 1967,
the gap had widened — the average wage in the private sector was
$3.49 but was only $3.09 for city workers.” Traditional civil
service job security, moreover, has lost its appeal to workers in an
inflationary economy where labor demand is at an all-time high.

B. The Political-Social Environment

In the private sector, the profit motive and a centralized de-
cision-making structure impose unity and discipline over man-
agement’s bargaining team. A united “management” front in
the public sector is more often the exception rather than the
rule. As a result, the choice of criteria by which to achieve an
“optional” labor settlement is often a function of where one sits.
The mayor and city council members, guided in great part by
political considerations, tend to follow the ebbs and flows of
opinion in their respective constituencies. The agency head is
more likely to focus on administrative concerns such as cost and
efficiency, but is also politically responsive to one of his major

68 Payroll costs take nearly 35 billion of New York City’s $6 billion expense
budget. Raskin, “Why New York is ‘Strike City,’” N.Y. Times (Magazine), October
22, 1968, 7 at 30.

69 Dismissals in the New York City Civil Service run to less than 15 per cent a
year. Blank, The Battle of Bureaucracy, THE NATION, December 12, 1966, 632 at 636.

70 This is not always the case, however. A contract between the City of New
York and District Council 37 of AFSCME states that the City will not replace
social service workers “who retire, resign or die in the next 18 months.” AFL-CIO
News, February 15, 1969 at 2, col. 2.

71 TiMe, March 1, 1968, at 34-5.
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constituencies, his agency personnel. The relationship of a mayor
to his bureau chiefs and commissioners has been compared to
that of a “French Fourth Republic Premier facing an array of
intransigent parties in the National Assembly.”?2

The big-city mayor is often caught between competing de-
mands of unions on the one side and disadvantaged and minority
groups on the other in a contest essentially between labor union
concepts and civil rights concepts. In an attempt to satisfy one or
the other of the groups, a mayor is likely to sow anger and dis-
trust among one or both sides.

The municipal civil service as much as “government” is seen
as an enemy of the ghetto resident. Services never seem to func-
tion as well in ghetto communities as they apparently do else-
where; the ghetto resident is more apt to come into unfriendly
contact with law enforcement officials than is his more fortunate
suburban fellow-citizen; the demeaning nature of our welfare
system, moreover, does not escape the mind of recipient and fam-
ily. The schools are also a particularly sensitive area of contact
between city employees and ghetto residents: parents are certain
to blame the schools for the failure of their children, while school
personnel, confident that they are doing the best they can within
the confines of the system, are likely to be.antagonistic toward
the parents of their students.”

The civil service system is viewed by many in the ghetto as a
repository of money and power from which the poor are unjustly
excluded by a wall of rules and regulations designed to pro-
tect those already within the system. The concept of the “merit
system” is not likely to be appreciated by a member of the unem-
ployed or underemployed of the urban core. To him, the qual-
ifications structure is part of a larger conspiracy of white society
to keep him in perpetual subjugation. Being powerless to direct
the course of the agencies which most affect him, the ghetto res-
ident naturally views these agencies and their employees as “the

72 Lowi, Machine Politics— Old and New, 9 THE PusLic INTeresT 87 (Fall
1967).

73 Mayer, The Full and Sometimes Very Surprising Story of Ocean Hill, The
Teachers’ Union and the Teacher Strikes of 1968, N.Y. Times (Magazine), February
2, 1969, at 18.
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enemy.” As union protectionism makes the job of the white civil -
service more secure, the resentment of ghetto community be-
comes more intense.

When preparing for collective bargaining negotiations in the
municipal service, the city’s representatives must be prepared to
meet militancy not only on the part of those who feel threatened
by organized labor’s power but by the municipal labor groups
and their leaders as well. It is no secret that unions representing
workers in the municipal service have become increasingly mil-
itant. For example, eighteen years ago the American Nurses
Association adopted a no-strike policy, although it accepted in
principle the idea of mass resignations as a last resort in order
to achieve its “economic security program.” In the last two years,
mass resignations of nurses have occurred in city and state hos-
pitals in at least five states, and several state organizations of the
ANA have sanctioned the use of the strike weapon.™ At the
macro level, in 1967, there were 181 public employee strikes in-
volving approximately 132,000 workers in the United States.™
The number of strikes and striking employees is undoubtedly
on the increase.

Public employees often suffer from a “breaking the dam” syn-
drome. Municipal workers find their working lives controlled by
unseen and unknown forces contained within a bureaucracy of
which they are a part. The Kafkaesque nature of the work place
may be overwhelming, yielding a whole series of pent-up frustra-
tions deriving from years of obsequiousness. These can erupt
when a union leader appears on the scene. Professional em-
ployees, in particular, are apt to feel a high level of frustration,
a feeling of lack of control over the conditions of the work place.
The arbitrary attitudes of administrators is a common grievance.
One school teacher, when asked why she joined the American
Federation of Teachers, responded: “During a strike of teachers,
the school principal, with arms waiving, shouted accusingly at the
pickets: “What are you doing to my school?’ It isn’t his school,
you know.’'7

74 71 Awm. J. NursING, IV (Sept., 1966).
75 Hall, Work Stoppage in Government, 1968 Mo. Las. REv. 53.
76 N.Y. Times, June 11, 1967, at 85.






































































































































































































































































































































































































































































































