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Introduction

The negative income tax is a device for making cash payments
to the poor, a substitute for traditional welfare programs! as a means
of eliminating poverty. Its basic features have been fully described
elsewhere? and will not be reviewed here. For present purposes it is
sufficient to point out the two vital features of a negative income tax
which most sharply distinguish it from traditional welfare schemes.
While it is true that both of these features have recently been incor-
porated to some extent into the structure of traditional welfare
programs, the modification of existing programs has not accom-
plished completely the objectives sought by proponents of negative
income taxation.

One of these two vital features of the negative income tax is the
retention of incentive to work.? This is accomplished by “taxing”

¢ Professor of Law, University of California, Los Angeles. B.S., 1961, U.CL.A,;
LL.B., 1964, University of California, Berkeley.

¢* Professor of Law, University of Wisconsin. A.B., 1952, LL.B., 1957, Harvard
University.

An earlier version of this article appeared as a discussion paper that was pub-
lished by the Institute for Research on Poverty at the University of Wisconsin,
which provided the authors with financial support from funds made available by
the Office of Economic Opportunity, pursuant to the provisions of the Economic
Opportunity Act of 1964. The conclusions are the sole responsibility of the.authors.

The authors are substantially indebted to various people who have worked on
the Institute’s Negative Income Tax experiments, but most particularly to Professor
Lee Bawden, who shared in originating and developing the carryover concept and
who contributed many valuable comments on an earlier draft of this article.

1 By “traditional welfare programs” we mean programs such as AFDC and
general assistance that are designed purely to relieve poverty, not social insurance
programs like OASDHI.

2 See, e.g., Klein, Some Basic Problems of Negative Income Taxation, 1966 Wis,
L. Rev, 776; Tobin, Pechman, and Mieszkowski, Is a Negative Income Tax Practical?,
77 Yare L.J. 1 (1967); Comment, 4 Model Negative Income Tax Statute, 18 YALE
L.J. 269 (1968) [hereinafter cited as Model Statuie].

8 For economic analysis of the incentive effect, see Boskin, The Negative Income



2 Harvard Journal on Legislation [Vol. 8:1

income at a rate less than 100 percent. Under traditional welfare
programs, if a recipient earns $100, his benefits are reduced by
$100. He has no economic motivation to work since the tax on
earnings is 100 percent. Under a negative income tax, however,
benefits are reduced by much less than §100 — say $50, assuming
the commonly proposed 50 percent tax rate.

The second feature that is important for this article is the
use of objective criteria for determining eligibility and level of pay-
ments. Under traditional programs, the statute and regulations
spell out only the most general standards for the level of benefits.
Much is left to the discretion of administrators — caseworkers
and supervisors. A negative income tax, on the other hand, is mod-
eled on the positive income tax. It would provide more detailed
criteria for setting benefits, thus sharply limiting such discretion
and perhaps eliminating its more odious manifestations altogether.
The first feature is the one that is generally emphasized in public
discussions as the most important distinguishing characteristic of
the negative income tax. As will be seen, however, it is the second
that is probably the more important for the purposes of this article.

To implement a negative income tax, particularly to assure the
minimization of administrative discretion, it is necessary to develop
sets of detailed rules covering such issues as what items are included
in and excluded from net income (the definition of “income”),
whose income reduces whose benefits (the definition of “family
unit”), and how often payments are to be made and with reference
to what period (the “accounting rules”). These issues, and particu-
larly those relating to the accounting rules, may seem, on the sur-
face, to be mere mechanical details that can be disposed of after

more fundamental issues are resolved. Upon further reflection, how-
" ever, it becomes apparent that choices made as to details may con-
tribute significantly to the success or failure of the program.
Decisions concerning accounting rules will reflect not only judg-
ments about such considerations as practicality and effects on incen-
tives, but also more fundamental policy choices that distinguish a
pure negative income tax from more traditional welfare programs.

Tax and the Supply of Work Effort, 20 NAT’L TAx J. 853 (1967). See also Klein,
supra note 2, at 777-81. .
4 Eligibility is discussed at greater length in Klein, supra note 2, at 792-96.
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] The question of how often people must report their income, for
example, has an important bearing on administrative feasibility as
well as on acceptability of the program to its beneficiaries. The fre-
quency-of-reporting problem is in turn related to the even more
significant issue of the proper period for determination of level of
benefits. Should benefits be based on the income of the past month,
an average of the past twelve months, expectations about the next
month or twelve months, some combination of these and other pos-
sibilities, or what? In answering this kind of questlon we must take
account of administrative feasibility, responsiveness to need, incen-
tives to work, and other effects. A naive solution could seriously
undercut the most fundamental goals of the negative income tax
approach to the relief of poverty. In this article we hope to provide
some insight into the basic issues presented by problems of re-
porting and accounting, as well as some understanding of the major
alternatives. We will also describe, first in general terms and then
in detail, an accounting system that was developed for use in cur-
rently operating negative income tax experiments involving pay-
ments to about 1,000 families in New Jersey, Iowa, and North
Carolina.’ That accounting system embodies an innovation which
we call the carryover concept. It permits the system to be highly re-
sponsive to need without sacrificing fairness, equity, and other goals.
The carryover concept adds to the complexity of the already compli-
cated accounting system. But rarely are simple formulas adequate
to cope with complex social problems and, therefore, it should not
be surprising that complicated rules are needed to implement a
negative income tax. We believe that our accounting proposal
does a very good job of promoting the welfare reform goals em-
bodied in the negative income tax. And the experience thus far
in the experiments seems to indicate that, desp1te its apparent
complexity, it is a workable system.

Before proceeding to our discussion, one final introductory com-
ment seems worthy of mention. Our proposal was developed in

5 The original experiment, in New Jersey, focuses on urban families. It is
operated by Mathematica, Inc.; the University of Wisconsin Institute for Research
on Poverty has certain supervisory and research responsibilities. The more recently
inaugurated expenments in Yowa and North Carolina focus on rural families. They
are under the sole aegis of the Institute. Both experiments are funded by the
Office of Economic Opportunity.
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connection with the negative income tax experiments. It could,
however, quite readily be employed in a more traditional welfare
program. Thus, we suggest that it would constitute a useful modi-
fication of President Nixon’s Family Assistance Plan,® which in its
present form adopts some, but by no means all, of the features of
a pure negative income tax.

I. AccoUNTING ALTERNATIVES IN NEGATIVE INCOME
TAX ADMINISTRATION

A. Prospective v. Retrospective Reporting and
Benefits Disbursement

One of the most important and fundamental accounting issues
is whether benefit levels should be determined prospectively or
retrospectively. In other words, should we try to gear benefits to
estimated future needs or should we base those benefits on past
data? This question can be approached at a relatively abstract level
by referring to concepts of the nature and function of the pay-
ments. Thus, if welfare payments are seen as charitable benefits
designed just to permit people to meet their dire needs, then a
prospective approach may seem natural. This is the approach of
traditional welfare programs. On the other hand, one might think
in terms of a “right” to a certain minimum level of income; pay-
ments then would discharge a liability for past deficiencies and a
retrospective approach would seem appropriate. A retrospective
approach is also more consistent with the notion that the negative
and positive taxes should be similar.” Even using a retrospective
viewpoint, however, one could develop a scheme of estimated
future deficiencies akin to the quarterly estimated payments of

6 H.R. 16311, 91st Cong., 2d Sess. as revised and resubmitted to the Senate Com-
mittee on Finance by the Administration (June 1970). Section 442(c) (I) of this bill
rovides:
P A family’s eligibility for and its amount of family assistance
benefits shall be determined for each quarter of a calendar year.
Such determination shall be made on the basis of the Secretary's
estimate of the family’s income for such quarter, and such estimate
shall in turn be based on income for a preceding period unless he
has reason to believe that modifications in income have or are likely
to occur on the basis of changes in conditions or circumstances.
7 It is interesting to note that the Nixon Administration’s Family Assistance
Plan unaccountably seems to leave the prospective-retrospective issue open. °
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positive.tax. Thus, an analysis at this level of abstraction may not
take us very far.

At a more concrete level, a prospective approach may seem more
efficient and humane since it can gear payments more precisely to
current need than can a retrospective system. But a concern with a
close matching of current needs and benefits may rest largely on
the rather paternalistic (and in that sense not only inhumane but
also, perhaps, in the long run, inefficient) notion that poor people
are incapable of even relatively short-run planning and budgeting
and that the government should protect them from their own folly.
Needless to say, this attitude is inconsistent with the thinking of
most negative income tax proponents.

There is, however, a more practical objection to the prospective
approach. If the estimate is in error, and the error is in favor of
the claimant, there will be an overpayment. Presumably this over-
payment would have to be recouped. But the process of recoupment
would be administratively burdensome and could result in con-
siderable hardship to claimants. Under a retrospective approach
this problem can be avoided. Moreover, under a prospective ap-
proach there would have to be some penalties for mistaken esti-
mates resulting in overpayments; otherwise conscious abuse would
be invited. But penalties high enough to deter such abuse would
be unduly harsh if applied to an innocent mistake. Since the
question whether a mistake was innocent or conscious would turn
on the claimant’s mental state, it is difficult to imagine that fair,
objective criteria could be developed to distinguish the two kinds
of overpayment. And a procedure that sought to achieve fairness
by reliance on case-by-case judgments of low-level government
employees with wide discretion is precisely the kind of discretion
in traditional welfare administration® that the negative income tax
is designed to avoid. Thus, on balance, the retrospective approach
seems preferable.

Under this approach, the problem of emergency, short-run needs
remains, but these needs are somewhat unpredictable so that even
a prospective system would not eliminate that problem completely.
Furthermore, the negative income tax would intentionally not be

8 See note 2 supra. Yet this seems to be just what is contemplated under the
Family Assistance Plan supra note 6.
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designed to meet many such needs. For example, deductions would
not be allowed for home repairs, on the assumption that recipients
should budget to meet them. Thus, payments would in no event
respond to need for such repairs, and a separate program of loans
and grants will be required to meet the needs of those who, for one
reason or another, find their benefits inadequate to meet certain
needs.®

B. Timing and Responsiveness

Another major accounting issue is the length of the time period
on the basis of which benefits are calculated. Assuming a retro-
spective approach, should benefits be based on the income of the
past month, the past quarter, the past year, or what? The same
question arises under a prospective approach (the question then
being the period over which income is predicted), but the issue is
somewhat more critical when the approach is retrospective. Under
a prospective approach, there must be a periodic reconciliation of
reality with estimates; overpayments and underpayments are
inevitable. Consequently, not much is lost by basing payments
initially on the prediction of income for a short period (like a
month) followed by a periodic reconciliation based on a longer
period (like a year). With a retrospective approach, on the other
hand, it becomes possible to eliminate the problem of overpay-
ments and underpayments (except those due to reporting errors or
fraud). This is a very substantial advantage — indeed, the critical
advantage — of the retrospective system. But this advantage is lost
if there must be an annual reconciliation of payments initially
computed on the basis of the facts of only the preceding month.
As we shall see, just such a reconciliation might be deemed neces-
sary in the case of a recipient with a fluctuating income.

The advantage of using a relatively short period (like the preced-
ing month or two weeks) for measuring income is that the level of
benefits can be very closely related to current need; the system may
be said to be very responsive. When income is lost, full benefits
become available very quickly; when income rises, benefits are

9 While discussion of the nature of such supplementary arrangements is outside
the scope of this article, recent demonstrations by welfare mothers and other
groups demanding allowances for special needs under existing welfare programs
reflect the emotional as well as the practical importance of this related matter,
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reduced or eliminated just as quickly. At the same time, however,
a simple, short accounting period favors a person whose income
fluctuates widely from month to month (either because of seasonal
or sporadic employment or because of bunching). Such a person is
mu"ch better off with a short rather than a long accounting period
and, thus, better off than a person with the same annual income
earned in a steady occupation. For example, the seasonally em-
ployed farm laborer whose income on an annual basis would be
high enough to eliminate all entitlement to benefits would receive
benefits for the months in which he is not working. This creates a
serious problem of equity between seasonal and steady workers
with the same annual incomes. Given a fixed appropriation for the
entire program, more needy persons would be deprived of benefits
in favor of less needy persons.

The problem of fluctuating income may not be of great magni-
tude in the existing welfare system, but would become much more
serious as coverage is broadened. Both the pure negative income
tax and the President’s Family Assistance Plan contemplate an end
to categorical welfare programs. They would include many more
families headed by males engaged in farming, construction work,
fishing, and other such activities — in other words, many more of
the working poor. Moreover, under traditional welfare programs
the bias in favor of recipients with fluctuating incomes produced
by a short accounting period is blunted to some extent by very
stringent asset tests. Under an asset test, no payments are made to
persons with any significant amount of consumable assets. Thus,
if part of the seasonal income is saved, benefits will later be denied
because of the availability of those savings. Although an asset test
tends to eliminate the bias in favor of fluctuating incomes, it cre-
ates an even more disturbing bias in favor of spendthrifts as
opposed to those who prudently budget their earnings. For this
reason, a stringent asset test is one of the harsh features of tradi-
tional welfare programs that many negative income tax proposals
seek to eliminate. Finally, in traditional welfare programs any
potential bias in favor of persons with fluctuating income may in
fact be eliminated by various kinds of ad hoc, individualized ac-
tions, and informal controls administered by caseworkers. But,
again, this kind of personalized administrative process is a feature
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of traditional welfare that the negative income tax seeks, for very
good reasons,® to avoid.

One way to avoid the bias in favor of fluctuating income is, as
suggested earlier, to make a year-end adjustment. Under this ap-
proach, payments would be made throughout the year on the basis
of the income of, say, the preceding month. Then, at the end of the
year, benefits would be calculated on a yearly basis. For families
with fluctuating incomes the calculation on an annual basis would
often reveal that an overpayment occurred. But one of our prime
objectives is to eliminate the recovery of such overpayments so as
to minimize personal hardship and administrative burden. We
shall describe later an accounting system which retains virtually
all the responsiveness of the short-period approach without sacri-
ficing either objectivity or uniformity, without having to rely on
an asset test, without leaving any bias in favor of fluctuating in-
comes, and without requiring year-end adjustments.

The short-period approach of the traditional welfare accounting
system may be contrasted with the annual period used for federal
positive income taxation. If a negative tax system borrowed the
positive tax model (without quarterly estimates or withholding),
income would be reported once a year. The level of payment to be
made (either in lump sum or; more likely, in 12 or 24 installments)
would be based on that return. This approach has the obvious
advantage of minimizing the bookkeeping burden both on the
individual and on the administering agency. It eliminates the prob-
lems arising from seasonal fluctuations in income (though not of
fluctuation from year to year, if that is seen as a problem). It works
perfectly well for a family that never has any income or one with a
steady income from year to year. It can fail miserably, however,
when income drops substantially, because in such cases there could
be a delay of as long as a year before any of the family’s new need
is met. Conceivably, the prospect of a future payment would make
it possible for the family to borrow enough to live on; perhaps the
government itself could provide credit in such cases. But private
credit could be very expensive and difficult to get. A government
credit program would, after all, be just one more needs-tested

10 See note 2 supra.
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program of a sort, and why have two programs if one will do? In
the absence of a good system of private or public credit there would
have to be some fairly substantial welfare program to meet interim
needs. To maintain such a program would be to retain a significant
part of the system that the negative income tax is designed to
replace. Similarly, if income rose sharply, unneeded payments
would continue for as long as a year. Thus, a simple one-year
accounting period of the sort suggested does not seem to be an
attractive alternative.

The unresponsiveness of the one-year period could be alleviated
by borrowing another feature of the positive tax system — namely,
the quarterly estimate. But, as we have indicated, that kind of
prospective system creates serious problems of its own: recovery of
overpayments, policing of estimates, and sanctions for erroneous
estimates.

An approach that combines some of the virtues of both the
twelve-month and the one-month period is the twelve-month mov-
ing average. Under this approach, income would be reported once
a month.!* Payments each month would be based on the average
income of the preceding twelve months. Each month, as a new
report is added, the earliest one would be dropped from the aver-
age. This approach would eliminate the problem of seasonal in-
come fluctuation. In the absence of reporting error or fraud there
would be no overpayments or underpayments as there would be
with estimates of future income or with short-period payments and
year-end adjustments. Such a system is more responsive than a
simple twelve-month period, but is much less responsive than a
one-month period. For example, suppose that a family’s income
was at the breakeven point (that is, the point at which income is
just high enough so that no more payments are made) for a year or
more and then dropped to zero and stayed there permanently. Its
payment in the month after the drop would be one-twelfth of the
full allowance, in the next month one-ixth, and so on, until the
full allowance level was finally reached twelve months after the

11 Actually, it might well be more convenient for most of the working poor to
report every four weeks, instead of monthly, since typically they will be paid weekly
or biweekly, If a four-week reporting period is adopted, then thirteen periods
rather than twelve would be averaged but the principles are the same. ’
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drop initially occurred. Suppose, on the other hand, that income
had been zero for a year and earnings suddenly and permanently
increased to the breakeven level. The process would be reversed
and payments (which were at the maximum level) would gradually
be reduced and would finally end a year later.

Thus, the twelve-month moving average is not very responsive;
it fails to make adequate payments when there is need and contin-
ues to make payments when need has disappeared. If the negative
income tax is viewed simply as a program to relieve poverty, then
this unresponsiveness is a serious weakness of the twelve-month
moving average accounting system. However, another important
goal of negative income taxation is to preserve incentives to work,
and a reasonable amount of unresponsiveness may actually pro-
mote this goal. For example, for the man who is fully employed,
the prospect of a delay between the loss of earnings and the receipt
of full benefits might operate as an inducement to stay with a job
that he would otherwise abandon. And, for the man who has been
unemployed, the fact that his benefits will decline slowly as income
rises means in effect that he will keep most of his paycheck for a
while, which might make the prospect of working more attractive
than it would otherwise be.’? Thus, some degree of unresponsive-
ness may be a good compromise between the dual objectives of
meeting needs and of maintaining incentives. The twelve-month
moving average may seem excessively unresponsive to need, but a
compromise between the two objectives can be achieved by using
less than twelve months but more than one. For example, in the
New Jersey and rural experiments the basic accounting plan uses a
three-month moving average. The use of a three-month period
reintroduces the problem of the fluctuating income, but that prob-
lem can be solved by use of the carryover concept.

II. THE CARRYOVER CONCEPT

As has been suggested, the objective of the carryover device is to
permit. the accounting system to be highly responsive without

12 Of couse, we do not know to what extent, if any, this phenomenon would
occur. That is why a twelve-month moving average accounting system is one of
the experimental variables in the urban experiment.
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creating a bias in favor of persons receiving income unevenly
during the year. Because the idea is something of an innovation
and may therefore not be readily grasped, we will devote the re-
mainder of this section to describing it in general terms. For pur-
poses of illustration, assume monthly reporting of income and
monthly recomputation of benefits.** The idea, simply stated, is
that income in excess of the breakeven point in any month creates
a cairyover account; subsequently, whenever current income falls
below the breakeven point, payments are based not on current
income alone but on current income plus income from the carry-
over account. The carryover account is reduced by the amount
taken from it to bring the income of any subsequent period up to
the breakeven point. The unused portion, if any, remains avail-
able for future use, but a carryover has a life of only eleven months
after the month in which it arises and then expires.}*

A metaphorical explanation may aid understanding: Imagine
that any income above the breakeven point is put into a savings
account. There is a separate savings account for each month in
which income exceeds the breakeven point. Any time income
falls below the breakeven point enough money is taken from the
savings account or accounts to bring income up to the breakeven
point. If current income plus all available income from the savings
accounts is insufficient to reach the breakeven point, there is a
“deficit,” and payments will be made according to the size of the
deficit.’® After money has been in a savings account for eleven
months, it becomes immune from seizure for current use.

The carryover device would also be applied in reverse to report-
ing periods in which deductions exceed gross income. For example,
a farm might have a loss in a particular month or the family might

13 The device also works with other reporting and recomputation periods;-it
becomes unnecessary, however, with an annual, or a twelve-month moving average
system. An annual system, by hypothesis, will even out seasonal fluctuation. The
carryover concept could be employed in connection with an annual system if there
were concern with annual fluctuations.

14 If the carryover were used to even out annual fluctuations then, like the net
operating loss or charitable contribution carryovers under the positive income tax,
it should have a life of several years.

15 Occasionally, money from several savings accounts will be available. Then a
choice must be made concerning which account to dip into first—a choice which
has important consequences for the total amount of benefits payable over the
long-term. For further consideration of this problem, see text at notes 32-33 infra.
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sustain medical expenses in excess of their income. Where deduc-
tions exceeded current and carryover income, a negative entry
would be made in the carryover account; the negative account
would offset any future income for up to eleven months.

Consider the case of a family of four with a basic allowance
(which is the amount paid when income is zero) of $3,000 per year,
or $250 per month, and a tax rate (which is the rate at which pay-
ments are reduced as income rises) of 50 percent. Assume that
income is reported once a month and that payments are based on
the income of the previous month.1® The breakeven point (the
level of income at which payments are zero) will be $6,000 per
year, or $500 per month. If the family’s income is never below
zero (by virtue of deductions in excess of gross income) or above
the breakeven point of $500, then the carryover device is irrele-
vant and payments are the same as they would be under a simple
one-month accounting system. Thus, if the family’s income in any
month were zero, its payment the next month would be the maxi-
mum of $250. If the family income reached the breakeven point of
$500 in any month, then it would receive no payment in the next
month.

Now assume that the income of the family is from seasonal work
and consists of $1,000 a month earned in each of the months of
June, July, and August; that no income is earned in any other
month; and that this pattern repeats itself every year. The out-
comes are summarized in Chart A, which illustrates that, at the
end of June, $1,000 is reported, $500 is used to reach the breakeven
point for June, and the remaining $500 goes into a carryover ac-
count. No payment would be made in July, because of the June
income. At the end of July and at the end of August, again $500
would be used to reach the breakeven point, and $500 would go
into the carryover account. In September, a zero current income
would be reported but carryover income is available. Assuming
that the oldest carryover is used first,? $500 is taken from the June
carryover account; September is therefore treated as a month in

16 This relatively simple system is most appropriate for illustrative purposes. Of
course, the carryover concept is quite appropriately employed in connection with
more complex systems, like the three-month moving average. The additional
intricacies introduced by a moving average are discussed in the text at note 31 infra,

17 See note 15 supra and Rule 10 infra.
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which $500 is earned, so that no payment is made in the next
month. The same thing happens at the end of October and Novem-
ber. By December, however, the carryover accounts have been
exhausted, so December income is zero and a full payment of $250
is made in January. Full payments continue through June, for a
total of $1,500. This is the same total amount that the family
would have received in a twelve-month period if its income had
been spread evenly over twelve months. Moreover, payments would
be timed well in relation to presumed need.

In the kind of case illustrated, the accounting system with the
carryover concept is as responsive to increases in income as is a
simple one-month accounting system. When income has been above
the breakeven point and then falls, however, there may be a poten-
tially serious problem of unresponsiveness to need. Looking at the
facts used for illustration in Chart A, payments do not resume until
the fourth month after income drops to zero. If the family, knowing
the pattern of its income and its negative tax payments, prudently
saves its “excess” income in June, July, and August, then those
savings will be available to meet living expenses during the dry
months in which no payments will be forthcoming. In such cases
the savings account metaphor is apt, there is a behavioral justifica-
tion for the carryover device, and there is no hardship. But what
if the family had been earning, say, $800 a month for many months,
expected that level of income to be permanent, and consequently
had failed to save? There will then be an interim need that will
not be met by the carryover system. Hopefully, the number of
such cases will be small, particularly in light of the fact that many
steady workers will have income from unemployment compensa-
tion when they lose their jobs. But some sort of residual welfare
program may be necessary to meet emergency needs.

To illustrate a slightly more complicated situation, assume that
the family earns its income from farming, that its only receipts
are from the sale of a crop in August for $7,000, and that it has
expenses of $2,000 in June and $2,000 in October and no other
deductions. Assume further that a strictly cash accounting method
is used.’® These outcomes are summarized by Chart B. In June

18 Non-cash deductions, such as depreciation, will be considered at Rule 6 infra.
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(the first column on the chart), since there is no current or carry-
over income, the $2,000 expense cannot be used to offset any in-
come and therefore will create a negative carryover. June and
July are zero-income months, entitling the unit to the full pay-
ment of $250 in the following month. In August, the current in-
come of $7,000 is reduced to $5,000 by application of the $2,000
negative carryover created in June. From this $5,000, $500 is used
to bring income to the breakeven point in August and the re-
maining $4,500 becomes a positive carryover. In September, $500
of the carryover is used to bring income to the breakeven point.
In October, accordingly, $4,000 initially remains in the carryover
account: $§2,500 is used — $2,000 to offset the $2,000 of expenses
and $500 to reach the breakeven point. The remaining $1,500 in
the carryover account is used, $500 per month, to reach the break-
even point in November, December, and January. In February,
there is no current income and no positive carryover. It is a zero-
income month and entitles the unit to a full payment. The same
is true in March, April, and May. For the year, net income is
$3,000 and total payments to the unit are $1,500 ($250 per month
for 6 months) — which, of course, is the proper result on an an-
nual basis.

These presentations may make the system appear to be too un-
wieldy. However, all the calculations would be made by comput-
ers. It is true that the monthly job of collecting information and
feeding it into the computer is a big one in the aggregate, but
that kind of processing job cannot be avoided without abandon-
ing responsiveness. The point is that the carryover device does not
add to the processing burden; it adds only to the computational
burden, which is easily handled by computers.

ITI. A ProproseD SorutioN: RuUrEs ANpD COMMENTS

It seems useful at this point to set forth the actual rules that we
developed initially for use in the rural experiment® together
with explanatory comments. The rules utilize both a three-period
moving average and a carryover.

19 Slightly modified versions of these rules are being employed in both the rural
and urban experiments. See note 5 supra.
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Rule 1. Definitions

(a) “Net income” means income less allowable deductions. Net
income may be either positive or negative.

(b) “Average net income” means the arithmetical average of net
income for three consecutive periods. The average is computed by
algebraically adding the net incomes for the three periods and
dividing the sum by three. Average net income can be either positive
or negative.

(c) “Breakeven point” is the amount of average net income which
would reduce payments to zero.

CommeNT: The definitions of income and the enumeration of al-
lowable deductions are outside the scope of this paper. It is suffi-
cient to note that under the typical negative income tax proposal,
income is far more comprehensively defined than for positive in-
come tax purposes. For example, gross income includes imputed
rent on owner-occupied homes and a provision for annual con-
sumption of 10 percent of the unit’s usable capital. These innova-
tions create accounting problems which are dealt with in Rule 6.
Many of the personal deductions granted under the positive in-
come tax are not allowed.

Among the allowable deductions is a provision for deducting
twice?® the amount of positive income taxes paid, whether by
withholding, declaration of estimated tax, or otherwise. The es-
sential purpose is to reimburse federal, state, and local income
taxes.2! This might be done more directly by simply providing
that taxes paid should be added to the basic payment prior to de-
duction of 50 percent of net income. However, it proved to be
more convenient in defining the breakeven point and in drafting
carryover provisions to treat taxes as a deduction. A double de-
duction is required because allowing only a single deduction
would have the effect (under a 50 percent negative tax rate) of re-
imbursing only half the taxes paid.?? Any refunds of income taxes

20 If a negative tax rate other than 50 percent is used, the multiple for the
income tax deduction should be the reciprocal of the negative tax rate.

21 The reason for reimbursing taxes is to preserve the overall 50 percent tax
rate, If there is a 50 percent negative income tax rate plus a 14 percent positive
income tax rate, the unit winds up with less than 50¢ of each dollar earned if taxes
are not reimbursed. Therefore the incentive effect of the plan is altered from that
intended.

922 One might rationally propose a system which reimbursed only half the income
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must be included in income (after being doubled) in order to pre-
vent excessive reimbursement.

The computations required by Rule 1 are simple. If net income
for the three periods to be averaged is minus $300, minus $600,
and positive $150, average net income would be a negative $250
(i.e., 14 of the algebraic sum of —300, —600, and -+-150).

The breakeven point is also easy to compute. If the “basic al-
lowance” in a period is $250 and the tax rate is 50 percent, the
breakeven point would be $§500. The meaning of a 50 percent tax
rate is that payments are reduced by one-half of income. There-
fore, when income reached $500, the payment would be zero.? A
breakeven point is needed as a measuring rod against income to
determine whether a carryover has been created, as well as to mea-
sure the consumption of the carryover in subsequent periods.

As some commentators have noted,? it is possible to conceive

taxes rather than the full amount. Such a system would be consistent with pre-
serving incentives if the recipient bases his decisions to work on ‘“take-home” pay
rather than pre-tax pay.

For example, suppose that, in the first period, a family earns $50 and pays income
tax of $8; the take-home pay is $42. In the second period, it earns $60 and pays
income tax of $10; the take-home pay is $50. Under the plan explained herein,
which reimburses all income taxes, a benefit of $233 would be paid after the first
period and $230 after the second period. (This assumes a’$250 basic allowance and
a 50 percent negative income tax rate) This means that, after the first period, the
family retains a total of $275 — $233 benefit plus $42 take-home pay. After the sec-
ond period, the family retains $280—$230 benefit plus $50 take-home pay. Con-
sequently, from $10 additional pre-tax income, $5 was retained. But of $8 additional
take-home pay, $5 was retained. Thus the negative income tax rate is only 37.5 per-
cent (i.e. $3 out of $8), rather than 50 percent if the family views take-home pay as
the relevant standard on which to base decisions to work. Thus the plan we pro-
pose may be more generous than necessary if the goal is to achieve the incentive
effect of a 50 percent tax rate.

If we reimbursed only half of income taxes paid, rather than the entire amount,
the benefit after the first period would be $229 and after the second period would
be $225. Thus, after the first period, the family would retain $271 — $229 benefit
plus $42 take-home pay. After the second period, the family would retain $275 —
$225 benefit plus $50 take-home pay. Thus, of an additional $8 in take-home pay,
$4 was retained. But, of an additional $10 in pre-tax pay, only $4 was rectained,
Consequently, the negative income tax rate would be 60 percent (i.e., $6 out of $10)
if the family views pre-tax income as the relevant standard on which to base
decisions to work. Such a plan would be less expensive than the one we propose,
but it might be too strict to produce the incentive effect of a 50 percent rate.

23 Under the President’s Family Assistance Plan, the family is entitled to a tax-
free “set-aside” of $60 per month. This would increase the breakeven point to $560
under the assumptions used in the text,

24 Cohen, ddministrative Aspects of a Negative Income Tax, 117 U. PA. L. Rey,
678, 681-82 (1969); Model Statute 271.
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of two breakeven points. The “first” breakeven point is the level
of income at which the payment would be zero if there were no
rmmbursement of positive tax. The “second” breakeven point is
the level of income at which the payment would be zero assuming
that taxes are relmbursed In the range of incomes between the
two breakeven points, the negative tax payment will be less than
the positive taxes paid out; the sole function of the negative tax
program in that range would be to offset part of the unit’s posmve
tax burden. In other ‘words, if the plan fully reimburses income
taxes, then, at the first breakeven point, the negative tax payments
will be equal to the positive tax payment. At the second break-
even point, the negative tax payment would be zero.2s

The negative income tax plans used in the experiments fully
reimburse income taxes. Hence the first breakeven point is of no
particular significance. The second breakeven point is the signifi-
cant one and the one utilized in these rules as a measuring rod
agamst income to determine whether a positive carryover has
arisen. All further references to a breakeven point mean the sec-
ond breakeven point.

The definition and computation of the breakeven point is
greatly simplified by treating taxes paid as a double deduction
(the “double deduction approach”) rather than ignoring taxes in
the calculation of net income and then adding them on to the
payment (“the reimbursement approach”). The complexity is cre-
ated by the fact that the amount of positive tax may vary sharply
for the same amount of income as defined for negative tax pur-
poses. Whether the unit files its positive tax return separately,
jointly, or as head of household; whether it claims the minimum
standard deduction or itemizes deductions; how many personal
exemptions it claims (which is based on the number of depen-

25 A negative income tax might provide for the reimbursement of positive taxes
only up to the first breakeven point. However, assuming that some positive income
tax was in fact being paid at the first breakeven point, the result would be a sharp
discontinuity in the unit’s position vis-a-vis the government. Suppose that, at the
first breakeven point, the unit was paying $300 of income tax per annum; the upit
would therefore receive $300 in benefits. If taxes were reimbursed only up to the
first breakeven point and if the unit earned one additional dollar, it would receive
no benefit and would be paying out more than $300 in taxes. This “notch” in pay-
ments seems highly undesirable since it provides a disincentive to earn that extra
dollar.
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dents and whether anyone is over 65 or blind) — all these factors
and others cause differences between units of positive tax pay-
ments on the same amount of net income (as defined for negative
tax purposes). Consequently, it is not possible to state in advance
what the breakeven point will be if it is based on pre-tax income,
as it is under the reimbursement approach. Nor will it be obvious
from the amount of pre-tax income whether the unit is over the
breakeven point, thus creating a positive carryover, or whether
the unit is under the breakeven point, thus being entitled to pay-
ment.

The definition of the breakeven point under the double deduc-
tion approach is simple. It is the basic allowance times the re-
ciprocal of the negative tax rate.?® For example, assuming a basic
allowance of $250 and a negative tax rate of 50 percent, the break-
even point is $500. It will be immediately clear whether net in-
come is above or below the breakeven point.

As suggested above, the definition of breakeven point under
the reimbursement approach is, in contrast, most awkward. It is
that amount of pre-tax income which will generate positive taxes
such that the taxes, plus the basic allowance, equal one-half of in-
come. And it will be impossible to prepare in advance a schedule
of breakeven points since they will vary for each unit.

Perhaps an example will clarify the foregoing. Assume a basic
allowance of $250 and a 50 percent negative tax rate, Assume net
income (before taxes) is $520 and taxes are $30. Under either ap-
proach, the unit is entitled to a payment of $20. Under the double
deductions approach net income is $460 [pre-tax income ($520)
less twice the amount of taxes paid ($60)]. It is immediately ap-
parent that net income is below the breakeven point of $500.
Under the reimbBursement approach, it is not immediately obvi-
ous from the net income level of $520 (without some further
arithmetic) that the unit is below the breakeven point. In fact it
cannot be ascertained from these figures alone just what the
breakeven point would be, except that, for this unit, it is above
$520.

26 Plus the amount of a “set-aside” if that ‘device is used. See note 23 supra.
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Rule 2.

The accounting period (sométimes referred to as “the period”) is
one month.

CoMMENT: As previously noted,?” it probably makes more sense
to utilize a reporting period based on weeks, rather than months,
since this is much more likely to conform to the pay period of em-
ployees. However, it may help to avoid confusion in this article if
monthly integers are used. This corresponds to the examples used
earlier in this article; also, there are exactly 12 months in the year.

Rule 3.

Net income of the preceding period will be reported every month.
Payments will be made bimonthly.

Rule 4.

Payments will be based on average net income for the preceding
three periods. Carryovers will be added to or subtracted from average
net income as provided in Rule 9.

Rule 5.

Income and deductions will be reported under the same method
of accounting used for positive income tax purposes. If no positive
income tax return has been filed, the cash receipts and disbursements
method shall be used. Net income from a trade or business (other
than as an employee) may (but need not) be computed and reported
once a year when the federal income tax return reporting such net
income is filed (or would be filed if taxes were payable). Net income
from a trade or business, if reported once a year, must be reported
at the same time every year. Such net income shall be divided into
twelve equal parts, one of which will be assigned to the period in
which the calculation is made, and one of which will be assigned to
each of the next eleven periods.

CoMMENT: Most units will be composed of persons who have al-
ways used the cash method of accounting; however, there may be

27 See note 11 supra.
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some small tradesmen who use the accrual method for positive in-
come tax purposes. It seems desirable to permit such persons to
use the same method for negative tax purposes, particularly since
they may well be reporting annually under this rule. In a unit
with a member using accrual accounting, there may also be a wage
earner who is on the cash method; the simplest approach is to let
everyone in the unit report on the same basis used for positive tax
purposes.

The reason for permitting the reporting of income from a trade
or business (other than as an employee) once a year is to simplify
bookkeeping. Small tradesmen probably do not close their books
any more frequently than required for positive income tax pur-
poses. The disadvantage of the annual accounting approach, how-
ever, is that it is quite unresponsive to need. Income in January
1970 may not be reported until April 15, 1971. Thus it will be re-
flected in the payment level for the first time 15 months after re-
ceipt. Nevertheless, the rule seems a necessary compromise with
practicality.

Rule 6.

Income or deductions resulting from:

(a) the computation of imputed rent from an owner-occupied
dwelling;?8

(b) the computation of capital consumption income;?® or

28 In an effort to do equity, homeowners are charged in the negative income tax
experiments with “rental” income from houses in which they dwell. Deductions are
allowed for mortgage interest, property taxes, and a fixed amount for main-
tenance. Presumably, the estimate of fair rental value would not be made anew
each month.

‘The problem of calculating the imputed net rental value of owner-occupied homes
may be quite troublesome when a negative income tax is instituted on a large
scale. Professor Tobin asserts that “most persons should be able to estimate the
market value of their homes by correcting their property tax assessments for the
generally known rate of underassessment in their locality.” Tobin et al., supra note
2, at 12. But former Internal Revenue Commissioner Sheldon S. Cohen comments
that experience with positive taxpayers does not augur well for acceptable calcula-
tions of such a complicated sort by negative taxpayers. Also, given the notorious
lack of uniformity in property tax assessments, Cohen predicts that Tobin’s adjust-
ment methodology would not produce very accurate results. Instead, he advances
two alternative suggestions: simply ignoring imputed rent, or using an expert ap-
praisal system, perhaps through an extension of the FHA’s functions. Cohen, supra
note 24, at 685-86.

29 A feature of most negative income tax proposals is a provision including in
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(c) depreciation, depletion, or amortization of assets used in a
trade or businqss or held for the production of income, and not other-
wise accounted for under Rule 5,

shall be divided into 12 equal parts, one of which will be assigned
to the period in respect of which the calculation is made and one of
which will be assigned to each succeeding period until a recomputa-
tion is made. Such computations shall be made as of the beginning
of the experiment and whenever a new unit is formed. Said computa-
tions shall be repeated not later than ome year after the earlier
computation on such date as the administrator shall determine (and
on a corresponding date in succeeding years).

CoMmMENT: The items described in Rules 5 and 6 share a common
trait — although they are enjoyed or suffered constantly, our ac-
counting provisions cause them to be reported in an annual lump.
These items — namely net income from annual reporting of a
trade or business, fmpuied rent, capital consumption income, and
depreciation deductions — might be accounted for in two differ-
ent ways. They might simply be treated as the income or deduc-
tion of the period in which the calculation happens to be made.
This might create a carryover which would be consumed some-
time during succeeding periods. The alternative — which we have
employed — is to prorate the amounts into the calculation period
plus succeeding periods. This seems a more accurate reflection of
reality since the items are being enjoyed or suffered continuously,
not in a lump. It would seem unrealistic, for example, to create a
positive carryover from capital consumption income which might
reduce payments to zero in the calculation period and in, say,
three subsequent periods and which would be ignored after the
Carryover runs out.

Rule 7.

A “positive carryover” is computed by subtracting the breakeven
point from average net income (after any negative carryover is first
subtracted from average net income).

income a certain percentage of the unit's wealth, after certain items (such as assets
actively employed in a trade or business) are excluded from the computation.
E.g., Model Statute § 13(b)(4), at 324; see note 31 infra. As in the case of imputed
rent, the calculations involved would not be made anew each month.
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‘CoMMENT: The computation of a positive carryover may be illus-
trated as follows: Suppose average net income is $800 and there is
a $100 negative carryover. If the breakeven point is $500, a posi-
tive carryover of $200 is created®® and no payments would be
made to the unit. Note that there could never be both a positive
and a negative carryover carried into a single period, since the two
would have offset each other in a prior period.

Rule 8.

A “negative carryover” is created if average net income (after any
positive carryover is first added to average net income) is a negative

figure.

Rule 9.

A positive carryover is carried forward to the next succeeding
period and added to average mnet income. If the sum again exceeds
the breakeven point, the portion of the carryover not used to bring
average net income up to the breakeven point shall be carried for-
ward in the same manner to the next succeeding periods. A negative
carryover is carried forward to the next succeeding period and sub-
tracted from average net income. If the difference again is negative,
the portion of the carryover not used to bring average net income
down to zero shall be carried forward in the same manner to the
next succeeding periods. No positive or negative carryover may be
carried forward for more than 11 periods following the period in
which it first arose. A carryover is deemed to arise in the most recent
period of the three periods averaged under Rule 4.

ComMENT: We have already pointed out how a positive carryover
can be likened to a savings account. Whenever income falls below
the breakeven point, the unit is deemed to draw from the savings
account enough money to bring income up to the breakeven
point. In the case of a negative carryover, the unit hypothetically
incurred debts when the carryover arose. It must allocate current
income to pay the debts. Therefore, it is entitled to a payment
notwithstanding its current income.

30 Note that the carryover is applied after, not before, the averaging process is
completed. This isexplained in the comment to Rule 9, infra.
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We have provided that a carryover expires after one year (i.e.,
after the period in which it arose plus the succeeding 11 months).
The carryover thus equalizes the positions of those with seasonal
employment and those with steady jobs producing the same an-
nual income. A longer expiration period, say 3 years, would equal-
ize the positions of those whose incomes fluctuate from year to
year (such as farmers) and those with a steady income year after
year.

Thus a longer expiration period would improve the plan’s per-
formance in treating equally persons with the same long-term in-
come. However, there are substantial drawbacks to lengthening
the expiration period. One is, of course, the bookkeeping problem
of maintaining carryover accounts over a long period of time —
as well as explaining to recipients why they are receiving no bene-
fits. Another problem with a very long carryover period is that the
assumption underlying the positive carryover concept —i.e., that
the family will conserve funds from the high income period —
tends to become unrealistic. Imagine, for example, a family with
a steady income above the breakeven point whose income drops
permanently to zero. Such a family is not likely to have set aside
substantial sums for the lean period and may well become needy
fairly soon. Even in the case of the person receiving a large non-
recurring payment, such as a recovery for a disabling injury, it
appears unrealistic to assume that the family can budget the
amount received to meet day-to-day needs far in the future. Thus,
as the carryover period lengthens, it becomes more difficult to
maintain that total income during that entire period is the most
accurate indication of need at the terminus of that period. Simi-
larly, the assumptions underlying the negative carryover becomes
dubious as the lifetime of the carryover lengthens. Debts resulting
from the loss period will eventually be paid off, compromised, or
discharged in bankruptcy. Thus, all things considered, we felt that
one year was a reasonable compromise.

Of course, in some cases, income over the breakeven point will
be turned into assets which survive the expiration of the carry-
over. This windfall could in part be offset by a capital consump-
tion provision present in many negative income tax plans, which
annually treats as income a certain fraction, such as one-tenth, of
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total capital (after certain exemptions, primarily for homes, busi-
ness assets, and personal items, all within specified dollar limits).%?

Several technical points about Rule 9 might be noted. We pro-
vide that the carryover is added to or subtracted from average net
income — not added or subtracted from the sum of the net in-
comes of the three periods before dividing by three. The latter
approach would clearly be wrong. The positive carryover was
computed by subtracting the breakeven point from an averaged
figure (not from the sum of the figures before dividing by three);
if the carryover were added to the sum of the net incomes of the
three periods before dividing by three, the effect would be to di-
lute by two-thirds the effect of the carryover in reducing benefit
payments. The same is true of a negative carryover, which arises
because average net income was negative.

Finally, the rules provide that a carryover will “arise” in the
most recent of the three periods averaged. For example, assume
that net income in five consecutive periods is $400, $400, $1300,
$700, and $100. Average net income in period 3 would be $700
(14 of $400 - 400 + 1300). If the breakeven point were $500, a
$200 positive carryover would be created and would be viewed as
arising in the third of the three periods averaged. Average net
income in period 4 would be $800 (14 of $400 - 1300 - 700) and a
$300 carryover would arise from period 4. Average net income in
period 5 would be $700 (14 of $1300 + 700 4 100) and a $200
carryover would arise in period 5. These carryovers would expire
(if not used up in intervening periods) after the 14th, 15th, and
16th periods respectively.

Rule 10.

If a carryover is available from more than one preceding period,
it shall be taken from the earliest available period.

ComMENT: There are at least three defensible procedures for
determining the order in which carryovers are utilized. One ap-
proach — which is used in Rule 10— might be called FIFO

31 E.g., Model Statute § 13, at 323-24 (“[A] person’s capital utilization income for
a supplement period of a full year shall be 30 percent of the fair market value of
his net available capital ... ").
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(meaning first-in, first-out — after one of the inventory costing
procedures used for positive tax purposes). The notion is that the
first carryovers created are the first ones used. From the recipient’s
point of view, this is the least favorable approach to positive carry-
overs. It is in his.interest to have a positive carryover expire rather
than be utilized, but the FIFO approach would, by using the old-
est carryovers first, minimize the chances of expiration. By the
same token, of course, FIFO represents the most favorable ap-
proach to negative carryovers from the recipient’s viewpoint.

A second rational approach would be LIFO (last-in, first-out),
in which the last carryover created would be the first one used. It
maximizes the possibility of the expiration of a carryover. The
FIFO and LIFO approaches can be illustrated in this example:
Suppose positive carryovers of $500 and $750 arise in periods 1
and 2 respectively and assume a §500 breakeven point, a 50 per-
cent rate and a $250 basic allowance. Then assume that income is
at the breakeven point until the 11th, 12th, and 13th periods,
when income is zero. If FIFO is used, the entire carryover from
period 1 will be utilized in period 11; $500 of the carryover from
period 2 will be utilized in period 12, and $250 in period 13. Thus
there will be payments of zero after periods 11 and 12 and $125
after period 13. On the other hand, if LIFO were used, the pay-
ments after periods 11 and 12 would still be zero, but the payment
after period 13 would be $250 — the basic allowance. This is be-
cause the period 2 carryover is used first — $500 in period 11 and
$250 in period 12. The period 1 carryover is used to the extent of
$250 in period 12, but the remaining $250 of the period 1 carry-
over then expires and no carryover is available for period 13.

Still a third approach to this problem might be called the “rat-
able drawdown.” This approach would use a pro rata part of all
available carryovers in the periods to which they can be carried.
For example, assume again the example employed in the preced-
ing paragraph in which carryovers of $500 from period 1 and $750
from period 2 are available. The $500 of carryover utilized in
both periods 11 and 12 would be drawn 2/5 from the $500 carry-
over from period 1 ($200 in both periods) and 3/5% from the

99 In other words, $1250 of carryover is available; 2/5 of it (3500) arises from
period 1 and 3/5 of it (§750) arises from period 2.
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carryforward from period 2 ($300 in both periods). Following
period 12, the remaining carryforward from period 1 ($100)
would expire and only the remaining carryover from period 2
(8150) would be available for use in period 13. Therefore, after
period 13 the unit would be entitled to a payment of $175.

It is difficult to make a rational choice from among the three
methods. We rejected the ratable drawdown approach, even
though it seemed the fairest compromise, because it is compli-
cated and difficult to explain to the recipients. Since a computer
would be making the calculations, however, it would be feasible
to use the ratable drawdown approach in spite of its difficulty. As
between FIFO and LIFO, we selected FIFO as being more consis-
tent with the assumptions underlying the carryover approach.
Carryovers last one year, and then expire; the premise is that a
unit can reasonably be expected to conserve for one year the assets
generated by a high-income period.®® By using the oldest carry-
over first, FIFO maximizes the chances that a positive carryover
will be used during its one-year life expectancy when it is hypo-
thetically available to be drawn on. LIFO, on the other hand,
maximizes the chances that a positive carryforward will expire,
even though it would have been used up if an additional positive
carryover had not arisen in a later period. Such an expiration
would be a windfall which FIFO would tend to prevent. By the
same token, of course, FIFO maximizes the chances that a neg-
ative carryover will be used, rather than expire, which again seems
consistent with equity.

Rule 11.

For purposes of computing average net income under Rule 4, the
income and deductions of the preceding three periods will be the
income and deductions of persons who were members of the unit in
the preceding period. Payments will be based upon family composi-
tion of the preceding period.

ComMENT: Among the most difficult choices involved in drafting
a negative income tax plan are those encountered in defining the

$3 In the case of a negative carryover, the premise is that debts incurred as a
result of the loss period are still being paid off.
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family unit. Once these decisions have been made, the accbunting
provisions must be integrated with the family rules. Rules 11 and
12 are designed for this purpose. Rule 11 provides that, in the
event a unit increases in size (for example, by a marriage) or splits
up (for example, by the departure of a son), the income and de-
ductions of the three periods averaged will be the income and de-
ductions of the persons who were members of the unit in the
preceding period. In other words, a change in the family unit
would immediately be reflected in the calculation of benefits.
Thus, suppose that in each of periods 1, 2, and 3 the family’s in-
come was $300, of which $100 was attributable to the earnings of
a son. In period 4 the son leaves and the family’s income drops to
$200. The average income for the family for periods 2, 3, and 4
would be only $200 since the son’s departure in period 4 requires
readjustment of the unit’s income in the 3 periods averaged. The
son, if he qualifies for benefits, would report income for each of
the three preceding periods of $100.

Rule 12.

Upon initial enrollment, or whenever a new unit increases or
decreases in size, carryovers arising from earlier periods will be com-
puted by examining income and deductions for the preceding 11
periods, as though these rules had applied to such periods. In the
event that a carryover arising in the preceding 11 periods cannot
readily be allocated to the appropriate individual, it shall be allo-
cated to the filer in the unit which reported the carryover.

CoMMENT: At the beginning of the experiment, it is necessary to
trace the financial history of each family unit for the preceding
year to find out whether there is a carryover which must be taken
into account in computing benefits. The same analysis is required
if a unit increases in size or splits up, since a carryover must be al-
located to the appropriate individual who may be joining or
leaving the group. The administrative effort required to recon-
struct and analyze earlier periods is a serious drawback of the
carryover method. We feel these administrative costs are tolerable
when compared to the benefits of the carryover system described
in this article. . :
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We further provide that, if a carryover cannot be conveniently
allocated to the appropriate individual, i.e., the person primarily
responsible for the activities which generated the carryover, it will
be allocated to the head of the unit reporting the carryover. The
theory for this approach is that he is likely to have had control
over the family’s finances. Normally, however, it should be easy to
decide who is responsible for the carryover since it would typically
be attributable to the services of a single person or to property or
a business owned by a particular person. For this purpose, per-
sonal services income and deductions would be attributed to the
individual who renders the service without regard to community
property laws. )

Another defensible approach to the problem of allocation of
carryovers would be to prorate them between the two units. For
example, suppose that, in a family of a husband, wife, son, and
daughter, the father’s work as a farm laborer generated a positive
carryover. Assume further that the son leaves home. One might
divide the carryover 1 to the son and 3/ to the remainder of the
family. The argument in favor of this approach would be that the
negative income tax treats the family as a unit. This assumes that
income and benefits are shared. Thus, a carryover — which is at-
tributable to income or deductions of an earlier period — should
also be shared between family members without regard to who
was responsible for it. This approach would be administratively
simpler in one respect — because it obviates the need to decide
who was responsible for the carryover — but more complex in an-
other respect since it multiplies the number of individuals who
bear carryovers with them when they change units.

We rejected the proration approach because we think it makes
more sense to allocate the carryover to the person responsible for
it. The assumption of sharing, which is useful when the unit is
together, makes much less sense when it splits up. In the example
in the previous paragraph, it seems more reasonable to assume
that the “nest egg” represented by the carryover is in the control
of the father who earned it. If the son qualifies as a new unit, it
would be unjust to reduce his payments by reason of a carryover
which represents resources to which he has no access. Moreover,
the carryover is necessary to properly reflect the income of the
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unit headed by the father, who probably will continue to earn
seasonally. If the son takes a job with a steady income, a positive
carryover is not appropriate in calculating his benefit level.
Obviously, it will not be feasible to decide in each case whether
it would be more appropriate to utilize the responsibility model
(i.e., Rule 12) or the proration model (explained in the previous
paragraphs). Our choice represents simply a guess that the respon-
sibility model will be realistic more often than the sharing model.

Conclusion

The basic accounting features proposed here, i.e., retrospective
reporting and disbursements, the three-month moving average,
and the carryover, seem well-suited to an efficient and equitable
system of negative income tax administration. They should pro-
vide a sound framework, as preliminary experimental results have
indicated. At the same time further refinements will no doubt be
necessary.

To be successful, the system must contain sophisticated arrange-
ments to respond to rapid changes in family composition and in-
come and to account for such considerations as imputed rent and
capital consumption income, yet its essentials must be fathomable
by recipients, or at least their informational inputs must be rela-
tively uncomplicated. In addition, accounting and disbursing
periods should reflect the nature of human activities. As noted
supra, the appropriate accounting period may need to be adjusted
from one month to four weeks. Perhaps also the suggested sched-
ule of monthly payments is unrealistic in view of prevailing con-
sumption patterns. These and other problems, however, can be
resolved in time. The importance of the present accounting pro-
posal is that it holds promise as a workable administrative founda-
tion for an operational national negative income tax program.






PROSECUTORS IN THE JUVENILE
COURT: A STATUTORY
PROPOSAL

. SANFORD J. Fox*

Introduction

The figure of a public prosecutor has appeared from time to
time in the course of the reform of juvenile justice in America.
For example, New York’s District Attorney was one of the leaders
of the movement to institute a separate correctional system for
* children, supplying a detailed and sympathetic analysis of the
plight of that city’s juvenile offenders to a reform society which
soon established the New York House of Refuge.! Similarly, near
the close of the 19th century, when Illinois adopted its pioneer
Juvenile Court Act, one of the most enthusiastic supporters of the.
new law was the Assistant State’s Attorney for Cook County, who
announced to a meeting of fellow prosecutors that the legislation
heralded “the dawn of a new era.”? Unlike earlier times, however,
the significance of prosecutors in the juvenile court today is not a
matter of their involvement in a reform movement. Rather, it is
that the contemporary trend to guarantee children a wide range
of constitutional rights in the juvenile court has necessitated a

* Professor of Law, Boston College Law School. B.A., University of Hlinois, 1950;
LL.B., Harvard, 1953,

In September, 1969 Chief Justice Thomas H. Roberts of the Supreme Court of
Rhode Island appointed a committee of judges, chaired by the Presiding Justice of
the Superior Court, Hon. John E. Mullen, to investigate and report on the matter
of prosecution personnel in the Rhode Island Family Court. At the request of Judge
Mullen and the committee, the author drafted a report and statute expressing their
views of what ought to be done. This paper is a reworking of that report, and
although it owes much to the fruitful discussions had with Judge Mullen and his
colleagues, there are a sufficient number of differences between the two documents
so that only the author can be taxed with responsibility for what is proposed here.

1 REPORT OF A COMMITTEE APPOINTED BY THE SOCIETY FOR THE PREVENTION OF
PAUPERISM IN THE SAID CITY ON THE SUBJECT OF ERECTING A HOUSE OF REFUGE FOR
VAGRANT AND DEPRAVED YoUnG PEOPLE (1823) in DOCUMENTS RELATIVE TO THE
House oF Reruce 13-14 (N. Hart ed. 1832); B. PERCE, A HALF CENTURY WITH
JuvENILE DELINQUENTS 79-80 (Patterson Smith Reprint 1969). ’

2 REPORT OF THE COMMITTEE ON JUVENILE COurts OF THE CHICAGO BAR AssociA-
TIoN 6 (1899).
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close examination of the role of the attorney who appears in
juvenile court to present the state’s case against children.

The problems arising from the arrival of the prosecutor in juve-
nile court are new. Indeed, until fairly recently, the nature of the
judicial proceedings involving delinquent children hardly raised
the question of whether there was need for the sort of presentation
that characterizes the prosecution of an adult accused of crime.
Traditional juvenile justice was administered with little concern
for the proof of delinquency. The focus of the courts was almost
exclusively on the rehabilitative needs of the child. The juvenile
courts were comparable to a criminal trial devoted to the sentenc-
ing issue, with the guilty verdjct simply assumed.® The need for a
public prosecutor in such proceedings was virtually non-existent.

It was not only the limited nature of the substantive issues that
made it inappropriate for prosecutors to appear in juvenile courts.
Delinquency proceedings were also infused with a spirit of child
welfare and an explicit denial of any punitive aims, so that the
system was at pains to avoid the adversary atmosphere that would
be created by formalizing the presentation of specific charges. The
severity, deprivation, and punishment that did exist in the world
officially created for delinquent children was simply not admitted.*

8 See Tappan Treatment Without Trial, 24 SociAr Forces 306-11 (1946); Mack,
The Juvenile Court, 23 Harv. L. Rev. 104, 119-20 (1909); THE PRESIDENT'S CoM-
MISSION ON LAw ENFORCEMENT AND ADMINISTRATION OF JUSTICE, TASK FORCE REFPORT:
JuvENILE DELINQUENCY AND YoutH CriME 3 (1967).
The point is illustrated by the following description of the judicial process
whereby boys were committed to the Chicago Reform School (1855-72):
[Wlhen a boy was arrested for an offense, he was first examined by the
Police Magistrates, then remanded to the Superior Court, there to be ex-
amined immediately by one of the Judges as to whether he was a suitable
subject or not. If on the examination of him and his parents (for the law
required the parents or guardian) it was considered best for the welfare of
the boy that he should come to the Institution, an order or mittimus was
made out to that effect, charging him with no crime, recording no criminal
proceedings against him, blotting out all previous charges, and consigning
him as it were to a Boarding School, regardless of the enormity of the
offense for which he was arrested.

FIFTEENTH ANNUAL REPORT OF THE BOARD OF GUARDIANS OF THE CHICAGO REFORM

ScrooL To THE CoMMON COUNCIL 24 (1871).

It is often mistakenly stated that the judicial emphasis on treatment rather than
adjudication was a creature of the juvenile court movement at the turn of the
twentieth century. The continuities of juvenile justice from its beginnings in the
early 1800%, are traced in Fox, The Reform of Juvenile Justice: An Historical
Perspective, 22 STAN. L, Rev. 1187 (1970).

4 Eg., FIFTEENTH ANNUAL REPORT OF THE MANAGERS OF THE SOGIETY FOR THE
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At issue today is the question of how much, if any, of the child
welfare spirit is to survive in the juvenile courts. The optimism
reiterated by Justice Fortas in Gault,5 that application of the due
process standard in juvenile courts need not lead to the require-
ments of a criminal trial is yet to be borne out. On the contrary, it

~appears that there has been a steady progression toward a replica-

tion of an adult criminal trial.% The only significant difference still
outstanding is the absence of a jury in juvenile courts, an issue
soon to be settled by the Supreme Court.” The introduction of
detailed rules of criminal procedure has inevitably had a significant
impact on the ability of juvenile courts to discharge their tradi-
tional rehabilitative function;8 more significantly, the likely result
of present trends is a strictly adversary process that loses sight of
these traditional concerns of juvenile courts.

I. THE ADVENT OF THE ADVERSARY TRIAL IN JUVENILE COURT

Most important in bringing about the adversary trial is the
Gault rule that children must be supplied with legal counsel.® De-
fense attorneys themselves do not bring about the change; they
must have rules to force observance of, and contentions to be con-
tentious about. These they have.l® Very often, of course, the rights
children have are waived, either by themselves or by their lawyers.!*

REFORMATION OF JUVENILE DELINQUENTS IN THE City oF NEw YORK 5-6, 45-47 (1840);
Ex parte Crouse, 4 Whart. 9 (Pa. 1838).

b In re Gault, 387 US. 1 (1967).

6 See, e.g., In re Winship, 397 U.S. 858 (1970) (Delinquency must be proved beyond
a reasonable doubt); In re Carl T., 1 Cal. App. 3d 344, 81 Cal. Rptr. 655 (1969) (Wit-
ness identification testimony must conform to requirements constitutionally man-
dated in criminal trials); Piland v. Juvenile Court, 85 Nev. 489, 457 P.2d 523 (1969)
(Juvenile entitled to a speedy trial); In re Lang, 60 Misc. 2d 155, 301 N.Y.S.2d 136
(Fam. Ct. 1969) (Finding of delinquency cannot rest on uncorroborated accomplice
testimony).

7 In re Burrus, 275 N.C. 517, 169 S.E.2d 879 (1969), cert. granted, 397 U.S. 1036
(1970); In re McKeiver, 265 A.2d 350 (Pa. 1970), prob. juris. noted, sub nom.
McKeiver v. Pennsylvania, 399 U.S. 925 (1970).

8 It can hardly be denied that such rules as the privilege against self-incrimina-
tion make it difficult to obtain information on which a treatment plan might be
based. See 387 U.S. at 75-78 (Harlan, J., dissenting); see Paulsen, Kent v. United
States: The Constitutional Context of Juvenile Cases, 1966 Sup. Ct. Rev. 167, 171.

9 387 U, at 3442,

10 See cases cited supra note 6; Fox, THE LAw OF JUVENILE COURTS IN A NUTSHELL
in press).
¢ llPSee) Handler, The Juvenile Court and the Adversary System, 1965 Wis. L. Rev.
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But even where waiver occurs, the atmosphere derived from a
formal hearing gives tone and color to the environment in which
the waivers take place.

The child’s lawyer can be an advocate provided he has a forum
and laws. But he can be an advocate in adversary proceedings only
if he has someone on the other side to be his adversary. Defense
counsel in a case where the state is unrepresented may be able to
frustrate the rehabilitative aims of the juvenile court by insisting
that the full panoply of rights be accorded, such as the right to
. suppress illegally seized evidence.?? This process, in itself, may
have some child-welfare value in that it may demonstrate to the
child that a member of the, establishment can help rather than
hurt. But the presence of defense counsel leads inevitably to the
appearance of prosecutors whose aim is to hurt — to bring about
the involuntary interference in a child’s life that a finding of
delinquency entails. Five years ago Judge Polier observed in New
York that as a result of having defense lawyers in the Family
Court, “there are invoked the legal procedures to which defen-
dants in the criminal courts are entitled, the preparation of wit-
nesses, cross-examination of the petitioners and complaining
witnesses, and the preparation of briefs on questions of law.”1®

This sharply differs from the legal talent generally available to the
other side:

In contrast, where a citizen files a petition alleging that an
offense has been committed against him or his child, there is
no one to interview the petitioner or complaining witnesses
prior to the trial, no one to conduct the direct examination
other than the judge, no one to cross-examine the respondent
and his witnesses other than the judge, and no one to prepare
a brief on questions of law. . ..

Thus, the present law results in a paradoxical situation, The
criminal courts are increasingly required to secure counsel for
defendants so that their rights will be protected in actions
brought by prosecuting officers representing the People. The
Family Court, on the other hand, provides counsel for defen-

7, 82-34, urging that the rights accorded children in the juvenile court be manda-
tory, and not subject to waiver.

12 In e Marsh, 40 1I1. 2d 53, 237 N.E.2d 529 (1968); In re L.B., 99 N.J. Super, 589,
240 A2d 709 (Union County Juv. & Dom. Rel. Ct. 1968).

13 In re Lang, 44 Misc, 2d 900, 905, 255 N.Y.5.2d 987, 992-08 (Fam, Ct. 1965).
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dants and no personnel or machinery to assure the adequate
presentation of cases against minors even when they are
charged with acts which would constitute a felony if com-
mitted by an adult.}4

It is clear that this kind of imbalance has created strong pres-
sures in favor of strengthening the representation of the state. A
recent survey of the fifty-three American jurisdictions'® indicated
that in thirty-six of the forty-six jurisdictions responding to the
questionnaire, there is now an attorney who appears on behalf of
the state in some cases.!® Even without knowing the precise fre-
quency of these appearances, one senses that the state of affairs
reported by the Ohio Legislative Service Commission describes a
very common experience:

Prior to recent decisions of the U.S. Supreme Court respecting
the rights of juveniles . . . proceedings in juvenile court were
not regarded as adversary in nature. While the juvenile judge
might require the county prosecutor to present the state’s case
in very serious matters, the usual practice was to designate an
aide or employee of the court to fulfill this function. Some
judges would allow neither a prosecuting attorney nor defense
counsel in the court room. Since juveniles now have the right
to counsel who cannot be excluded from the court room, and
the fundamental procedural requirements and rules of evi-
dence applicable to criminal actions generally must now be
observed in juvenile matters, the present tendency is to rely
more heavily on the county prosecutor, to insure proper
presentation of the state’s case.l?

14 Id.

15 The survey was conducted in the Fall, 1969 via a mail questionnaire by Angelo
A. Mosca, Jr., Director of the Rhode Island Legislative Council. X am grateful to
Judge Mullen for making the results of the survey available to me. It included the
fifty states plus the District of Columbia, Puerto Rico, and the Virgin Islands.

16 In New York, as well, attorneys appear for the state when a police officer is
the complainant, or when a serious school offense is alleged. See In re Lang, supra
note 13.

17 Letter from Thomas R. Swisher, Staff Attorney, Ohio Legislative Commission,
October 3, 1969 to Angelo A. Mosca, Jr. The prosecutor is not invariably described
in the same role. In Arkansas, for example, he appears to have the same conflict of
interest that characterized the early phases of juvenile courts themselves. “[W]hen
appearing before the juvenile court, the prosecuting attorney does not act as a

rosecutor but rather he appears in such cases both as a defender of the child and
on behalf of the state and the community also.” Letter from Kern L. Treat, As-
sistant Director, Arkansas Legislative Council, October 3, 1969 to Angelo A.
Mosca, Jr. -
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II. THE IMPACT OF THE ADVERSARY PROCEEDINGS

One of the major positions of the advocates of abolition of tra-
ditional juvenile court informality and non-adversary proceedings
has been that the informality is actually a detriment to effective
rehabilitation. They have urged that any attempt to convince the
child that his juvenile court experience can be beneficial is per-
ceived as dishonesty and hypocrisy. Such a posture, it is argued,
only tends to confirm in the minds of youngsters who need confi-
dence in the adult world, that still more distrust is called for.18
The validity of this assessment of children’s perceptions is ques-
tionable, but even if it is accepted, that does not, of course, prove
or imply that adversary proceedings are of positive value to treat-
ment programs. It may well be the case that whether the court
runs an adversary or a non-adversary enterprise, the result will be
to alienate delinquent youth from efforts to gain their trust and to
change their behavior. It is, therefore, necessary to understand in
- what respects the replication of criminal procedures results in the
severance of normal ties between delinquents and the community.
The public prosecutor is the embodiment of the severance opera-
tion. He is the official whose duty it is to insure that the accused
youth is placed in the status of an outcast. Hence, a redefinition of
his role may serve to minimize the undesirable side-effects of
compliance with due process.

Jerome G. Miller has recently recalled the analysis of the juve-
nile court made by the sociologist George Herbert Mead, more
than half a century ago.!® Mead contrasted the informality of the
juvenile courts of his day with the rigid formalisms of criminal
trials, but not in terms of the substantive or procedural rules. He
was rather concerned with the social function of these two pro-
ceedings, and the underlying emotional attitude of the community
that each expressed. Articulating a view first made popular by
Durkheim,?® and presently a favorite theme of American sociolo-

18 See Handler, supra note 11, at 20-21; Halleck, The Impact of Professional
Dishonesty on Behavior of Disturbed Adolescents, SociAL WoRK, April 1963, p. 55,
See also Paulsen, supra note 8, notes at 186,

19 Miller, The Dilemma of the Post-Gault Juvenile Court, 3 Fam. L.Q, 229 (1969),
reflecting on Mead, Tke Psychology of Punitive Justice, 23 Am. J. Soc. 577 (1918),

20 E. DurkHEIM, THE RULES OF SOCIOLOGICAL METHOD 67-69 (8th ed. 1964).
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gists,?! Mead noted that both the criminal and the delinquent were
social assets for the community, in that each was a means whereby
group cohesiveness was promoted and differences within the com-
munity temporarily laid aside. The drama of apprehending, trying,
and punishing the criminal achieved this by reaffirming the norms
and values of the law-abiding which the criminal had rejected. The
juvenile court process, on the other hand, Mead saw as a unifying
effort by the community to control deviant behavior, but, impor-
tantly, through trying to understand its causes. For the criminal
and society, the experience was one of mutual aggression and hos-
tility whereas these emotions were notably absent in dealing with
delinquents. Of central importance was Mead’s view that reliance
on the criminal process destroys the attempt at comprehension and
treatment:

It is quite impossible psychologically to hate the sin and love
the sinner. We are very much given to cheating ourselves in
this regard. We assume that we can detect, pursue, indict,
prosecute, and punish the criminal and still retain toward
him the attitude of reinstating him in the community as soon
as he indicates a change in social attitude himself, that we can
at the same time overwhelm the offender, and comprehend
the situation out of which .the offense grows. But the two
attitudes, that of control of crime by the hostile procedure
of the law and that of control through comprehension of so-
cial and psychological conditions, cannot be combined. To
understand is to forgive and the social procedure seems to
deny the very responsibility which the law affirms, and on the
other hand, the pursuit by criminal justice inevitably awakens
the hostile attitude in the offender and renders the attitude of
mutual comprehension practically impossible.22

A strong case can be made that Mead’s assessment of the juvenile
court was entirely wrong; that the frank acknowledgement of the
punitive aspects of juvenile court treatment, officially recognized
in Gault,® conclusively demonstrates that the same feeling of
hostility and rejection that characterize society’s view of the adult
criminal also characterizes its perceptions of the delinquent child.

21 See, e.g., K. ERiKSON, WAYWARD PURITANS, A STUDY IN THE SOCIOLOGY OF
Deviance 5-23 (1966).

22 Miller, supra note 19, at 231.

23 387 US. at 27,
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Recent reevaluations of the history that gave rise to the juvenile
court at the turn of the century support this interpretation by
suggesting that the Illinois 1899 Juvenile Court Act was hardly a
matter of child welfare progress at all.?* According to this view the
current flood of adversary procedures into the juvenile court
merely represents an institutionalization into the judicial process
of the social hostility toward delinquents that has clearly been the
major component of reform school life and which was always
lurking below the dogma of child welfare in the court proceedings
that lead to reform school commitments and other authoritarian
interventions in children’s lives. It is, in other words, all part of a
whole, delinquents and criminals, institutions and courts.?® Devi-
ants, young and old, are condemned to a punitive ostracism in the
interest of many social goals, including group solidarity. Cer-
tainly, contemporary society’s perception of the youth culture as
a hotbed of drugs and rebellion, suggests that latent community
hostility toward deviant youngsters is, if anything, more deeply
felt now than in the past.

It may be that Mead’s “error” conclusively demonstrates the
futility of trying to extract young people from the class of deviants
whom society must scorn and place in the role of outcasts.?® The
fact that virtually every known society, even those described in
fictional utopias,?” contains deviants, is some evidence of the
presence of inexorable laws demanding the creation of criminals
and delinquents. But no one knows this to be true; and if there are
inexorable elements in human affairs, surely there must be
counted among them the urge to ameliorate the lot of one’s
deprived fellows. It is appropriate, therefore, to propose that ef-
forts be made to defuse the hostility, in spite of the setback
represented by the advent of adversary procedures. The proposals
in the remainder of this article are founded on the premise that
Mead was nonetheless correct in his assumption that, in the juve-
nile court, delinquent children could fulfill their role in unifying
society without inevitably incurring its wrath.

24 See Fox, supra note 3, at 1221-30,

25 See A. PLaTT, THE CHILD SAVERs (1969), passim.

26 See K. ERIKsON, supra note 21, at 6-7. .

27 See V. Fox, Deviance in Utopia, 1969 (unpublished Ph.D. thesis, Boston Univ.),
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IIl. RESTRUCTURING JUVENILE JUSTICE

There are several ways of restructuring the juvenile court pro-
cess to this end. There might be, for example, a more widespread
processing of delinquency cases as mental illness or neglect pro-
ceedings.?® Exploration should also be made of expanding the
process of negotiating with the delinquent and his family, in an
informal atmosphere that borrows heavily from the techniques of
labor relations.?® As an abstract proposition, it is also possible to
attack directly- the adversary nature of the proceedings by rede-
fining the role of defense counsel so as to have him assume
responsibilities as an agent of the court as well as the champion for
his client.?® There are, however, constitutional limitations on this
approach,’! and it unnecessarily sacrifices the potential gain in the
child’s trust of the adult world that providing a single-minded
defense counsel may achieve. If the thrust and counterthrust of an
adversary process are to be minimized, there are distinct advan-
tages to dulling the rapier on the prosecution side.

The primary purpose of the draft statute accompanying this
paper is to provide for the inevitable and imminent arrival of
attorneys to represent the state in juvenile courts. It establishes
an Office of Community Advocates and assigns to them the respon-
sibility of invoking and directing the legal machinery for control-
ling juvenile delinquents. These lawyers are enjoined, however, to
a posture of cooperation rather than antagonism. Perhaps the most
important means for accomplishing this is the provision, based on
the assumption that there is a Public Defender office in the state,
which requires that there be a system of rotation between defense
and prosecution work so as to minimize the development of a nar-

28 Fox, Responsibility in the Juvenile Court, 11 Wm. & Mary L. Rev. 659,
682-84 (1970), )

29 ‘The use of consent decrees would facilitate this, See UNITED STATES CHILDREN'S
BUREAU, LEGISLATIVE GUIDE FOR DRAFTING FAMILY AND JUVENILE Court Acts 35-36
(1969); TuE PRESIDENT’S COMMISSION ON LAW ENFORCEMENT AND ADMINISTRATION OF
JusTice, supra note 3, at 21-22.

80 See Isaacs, The Role of the Lawyer in Representing Minors in the New
Family Court, 12 Burr., L. Rev. 501, 507, 516 (1963).

31 Accord, “The constitutional requirement of substantial équality and fair
process can only be attained where counsel acts in the role of an active advocate in
behalf of his client, as opposed to that of amicus curige.” Anders v. California,
386 US. 738, 744 (1967). .
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row prosecution outlook, and to infuse the Community Advocates
with a feel for the legitimate concerns of the children charged with
delinquency. Broad disclosure provisions contribute to the same
aim of substituting cooperation for hostility. The act also proposes
to transfer the intake process of the juvenile court from the court
itself to the office of the Community Advocate so as to insure that
the decision to proceed with formal court action is based on a
thoroughly investigated report concerning the social and psycho-
logical needs of the child complained of. In short, the act attempts
to recast the role of the prosecutor in juvenile court proceedings
so that he does not become the driving wedge that separates the
child from the community and thus defeats the welfare and reha-
bilitative functions of juvenile court process.

AN ACT TO ESTABLISH AN OFFICE
OF COMMUNITY ADVOCATES

TABLE OF CONTENTS

Section 1. Title

Section 2. Purposes

Section 3. Establishment

Section 4. Requests for Petitions

Section 5. Assignment of Community Advocates
Section 6. Action on Requests for Petition
Section 7. Filing Petitions

Section 8. Court Appearances

Section 9. Rotation to Public Defender Office
Section 10. Determination of Indigence

Section 1. Title
This act shall be known and may be cited as the “[State] Commun-
ity Advocates Act.”

Section 2. Purposes

This act shall be interpreted so as to promote the following pur-
poses:

(a) to serve the special ends of the juvenile court law as set forth
in [citation to the purposes section of the juvenile court law];
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(b) to insure a uniformity of policy in the legal representation of
the community in cases in which a child is alleged to be delinquent or
wayward [or unruly, or stubborn, or in need of supervision, etc.];

(©) to effectuate cooperation between the legal representauves of
the community and counsel for children complained of in the juve--
nile court.

CoMMENT: Since the earliest juvenile court acts, it has been a
standard legislative practice to include a statement of purposes in
statutes dealing with juvenile courts. The statements usually em-
phasize the major importance of the welfare and healthy growth
of children, as well as protection of public safety. This section in-
corporates the state’s general juvenile court goals, and adds that it
is the intent of the legislature that there be a state-wide uniformity
in the manner in which children are prosecuted. Subsection (c) pro-
vides, however, that a central aim of this uniformity is cooperation.

It is especially vital that this latter aim be emphasized in the
enactment of this statute. The sections that follow establish a
group of public servants who might easily be mistaken for tradi-
tional prosecutors whose overriding concern is the vindication of
the penal law by conviction and punishment of violators. Were
this to become their central orientation in carrying out the duties
assigned them by this law, the special welfare goals of juvenile
court actions would be lost. The state would, in effect, have aban-
doned its efforts to maintain a judicial process reflective of the
special status of children. Much is at stake, because this act com-
pletes the “lawyerization” of the juvenile court that has thus far
proceeded to the point of affording defense counsel for anyone who
wants it and of including sporadic representation of the state.
There will now be lawyers on both sides whose full time commit-
ments will be to the juvenile court. The risks of a wholly adversary
proceeding, including the histrionics and contentiousness that fre-
quently characterize adult criminal trials, are obvious. There is,
accordingly, a need to assert at the outset that while a basic goal
of the legislation is to provide for community representation, it
is also a central policy to minimize the loss of emphasis on child
welfare.

The title of the act reflects an effort to select a name for the
new group of lawyers that would not be burdened with connota-
tions of criminality and hostile prosecutions.
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Section 3. Establishment

There is hereby established an Office of Community Advocates.
It shall be comprised of one Chief Advocate and such Assistant Ad-
vocates and staff, including investigators and persons trained in
social work, as shall hereinafter be authorized. The Chief and
Assistant Advocates shall devote full time to these positions. On or
before January 31 in the year 1971, the Governor, with the advice
and consent of the Senate, shall appoint the Chief Advocate who
shall hold office for the ten years next commencing on the first day
of February next following his appointment. The Assistant Advocates
and authorized staff shall be appointed by the Chief Advocate. As
hereinafter used in this act, the term “Community Advocate” means
either the Chief Advocate or an Assistant Advocate,

CommMenT: This section seeks to provide dignity and security for
the position of Chief Community Advocate by making it a ten year
gubernatorial appointment. The number of assistants would have
to be determined by the caseload of the state’s juvenile courts. The
staff of the office should include full time investigators as well as
clerical and secretarial positions. Social workers are required to
perform the intake function which is made the responsibility of
this office by Section 6. The requirement that the lawyers devote
full time to the juvenile court reflects the present trend in that
direction, and will necessitate a sufficiently large appropriation
for salaries to attract high quality persons.

Section 4. Requests for Petitions

Whenever any person, including a law enforcement officer, desires
to have filed in the juvenile court a petition under [citation to sec-
tion of the juvenile court law authorizing petitions] alleging that a
child is delinquent or wayward, he shall so advise the Community
Advocate assigned under Section 5 to receive such requests from the
place where the delinquency or waywardness is alleged to have
occured. Except as provided in Section 6, no person other than a
Community Advocate may sign and file such a petition.

CoMmMENT: The Community Advocate has the central responsi-
bility for initially receiving community complaints that a particu-
lar child is delinquent or wayward. Many delinquencies will
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continue to be brought to the attention of the police before the
advocate learns of them, and many will go no further than the
police. This act does not affect the discretion of law enforcement
officers to refuse to process complaints beyond an informal warn-
ing to a child, or to overlook minor instances of misconduct that
might, technically, bring a child within the jurisdiction of the
juvenile court. Where a private citizen is the victim of an offense,
however, he may, in effect, appeal a police decision not to proceed
by taking his allegations to the Community Advocate. It is ex-
pected that in most instances the close relationship between police
and the advocate will result in the latter backing the police deci-
sion. Section 6 provides, in such situations, and in any others in
which the advocate refuses to file a petition, that a formal appeal
may be taken to the juvenile court.

This section provides that complaints be lodged where the acts
occurred in order to facilitate the location of witnesses or other
initial investigations. Venue provisions of the juvenile court act
may, however, require that the petition be filed where the child
lives.

A major advantage of having the Community Advocate responsi-
ble for bringing formal petitions to the juvenile court is that his
legal skill will minimize the times when petitions have to be dis-
missed because they have been defectively drafted. His training
will also enable him to detect complaints that fall short of allega-
tions which would bring a child within the jurisdiction of the
court. In such cases there could be either be further investigation
to determine if additional facts would establish the jurisdiction,
or the case could be dropped. For these reasons, a lawyer is needed
in the intake phases of the juvenile court process.

Section 5. Assignment of Community Advocates

All requests for petitions of delinquency or waywardness which are
within the geographic jurisdiction of the juvenile court of [the city
or county in which the largest number of these cases arise] shall be
received by the Chief Advocate. The Chief Advocate, in consultation
with the Chief Judge of the juvenile court [or other official responsi-
ble for administrative aspects of the juvenile courts], shall assign
Assistant Advocates to receive said requests from such locations within
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the state as appear to him to be necessary to carry out the purposes
of this act.

CoMMENT: Administrative responsibilities are assigned to the
Chief Advocate, including placing his assistants in such places as
the volume of business requires. He should be located at the busi-
est court in order to provide him the maximum experience in
carrying out the terms of this act, which he can then pass on to the
assistants in formal or informal training sessions. The consulta-
tions with the official who deals with court administration will
provide an opportunity for the Chief Advocate to learn of other
perceptions of how this novel enterprise is progressing. This will
be especially valuable if the official is a judge of the juvenile court.

Section 6. Action on Requests for Petitions

(a) Upon receipt of a request for a petition alleging that a child
is delinquent or wayward, the Community Advocate shall cause an
investigation to be made of the social and psychological circumstances
of the alleged offense and offender. Within 30 days of the receipt
of such a request, he shall:

(1) draft and sign a petition concerning such child, and file it
in the appropriate juvenile court; or '

(2) following consultation with the person making the request,
give notice to such person of his decision not to file a petition in
the juvenile court, together with a statement of the reasons therefor
and notice of his right to appeal said decision in person or through
counsel. In such a case, the person making the request may, within
10 days following receipt of such notice, appeal the Advocate’s re-
fusal to the juvenile court to which the petition would have been
submitted. The question presented by such an appeal is whether
there was a reasonable basis for the refusal. If the Community
Advocate’s decision is reversed, the petition shall be submitted
and the case shall proceed as if it had originally been submitted
by the Community Advocate.

(b) In deciding whether or not to submit a petition, the Com-
munity Advocate shall be guided by whether there appears to be
legally sufficient evidence upon which a finding of delinquency or
waywardness could rest; and, if there is, whether there is the likeli-
hood, without resort to juvenile court action, of adequate parental
discipline or treatment. In the absence of such sufficient evidence,
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the Community Advocate shall not recommend or encourage parental
discipline or treatment.

(c) The Community Advocate, at any time prior to a hearing on
a petition he has filed, may seek permission of the court to withdraw
the petition by submitting in writing the reasons for seeking such
withdrawal.

(d) When a request for a petition is submitted to the Community
Advocate by a law enforcement officer who has received notice of
the events underlying the request from a private citizen, the con-
sultation provided for in subsection (a)(2) of this section may be with
both the officer and the citizen, or either of them. The notice of
refusal to submit a petition shall, however, be given to both. The
appeal may be. taken by either the officer or the citizen, or both.

CoMMENT: Intake inquiries in the office of the Community Advo-
cate are provided for in this section. Since the decision whether to
file a petition should turn on extra-legal as well as strictly legal
considerations, it is best to remove intake from its traditional
place as part of the court apparatus. The alternative, locating the
Community Advocate within the court structure so that the total
decision could be made there, is not desirable since it would handi-
cap the independence of the Community Advocate. Under the
provisions of section 6(b) the results of the investigation are avail-
able to counsel for the child.

The decision to provide an avenue of appeal for those who are
denied a petition by which to present their complaints against a
child is based on the need to insure that the court system remains
the primary community resoufce for the settlement of serious
grievances. An administrative decision, by the police or the Com-
munity Advocate, not to press for court action, always contains
the potential for causing people to resort to self-help. The formal-
ity of a court decision, even if it upholds the view that no petition
is called for, provides the sort of opportunity to be heard that can
quiet passions. The scope of review is a narrow one, however, so
that there would be little tendency for the intake responsibility
to be shifted to the court.

Subsection (b) sets forth, in general terms, the criteria that are
to guide the advocate’s decision. It provides the basis for him to
obtain the agreement of the child and his family that steps will be
taken to prevent the recurrence of further delinquencies. This
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can only be done, however, when there is a strong enough case
against the child so that a finding of delinquency or waywardness
could legally be made by the court. In the absence of this sort of
restriction, there would be the risk that restrictions would be
negotiated with the child or his family under the threat of court
action, even if the likely result of the action would be a dismissal
of the petition. Such unauthorized treatment programs have long
been inveighed against.

During any intake investigation or discussion concerning the
child that takes place under the authority of this section, the advo-
cate and his staff would be required to observe all of the constitu-
tional restrictions on the law enforcement process, such as those
relating to obtaining statements or seizing evidence.

Section 7. Filing Petitions

(a) After the filing of a petition by the Community Advocate, the
juvenile court shall notify, in writing, the child and his parents,
guardian, or person in whose legal or physical custody the child then
is, of such filing. The notice shall include a copy of the petition, and
a clear and simple statement to the effect that if the child is indigent,
as defined in Section 10, a Public Defender will forthwith represent
the child. The notice shall further include the name, address, tele-
phone number, and office hours of the Public Defender.

(b) Either before or after filing a petition, the Community Advocate
may request medical, psychological and other expert assistance from
the [state agency, such as a Department of Mental Health]. Counsel
for the child shall be informed of the substance of any written reports
resulting from such assistance, or made as part of the investigation
conducted under section 6(a). Subject to the requirements of sub-
section (c), copies thereof shall be provided upon request.

(c) Upon request by counsel for the child, the Community Advo-
cate shall furnish him with the names and addresses of persons whom
he knows to have relevant information, provided, however, that when
there is a reasonable basis to fear that such persons will be subject
to intimidation if their identities are disclosed, such information may
be withheld. In such a case, and upon motion by counsel for the
child, the court shall redetermine whether grounds for withholding
the information exist.
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(d) The Community Advocate shall furnish counsel for the child
with a description of such physical evidence as is relevant and in his
possession, or the location of which he knows, Upon request, counsel
for the child shall be permitted a reasonable inspection of such
evidence.

CoMMENT: Most of the cooperation with counsel for children that
is required of the Community Advocate by this act is provided for
in this section. In some cases it may be that the intake inquiry
would call for the kind of specialized help that can be provided by
a mental health agency. Similarly, after the petition has been filed
it may appear that medical or psychological factors are involved
that were undetected earlier. Since all of this bears on the remedial
action that might need to be taken, the information is opened to
the child’s lawyer, in the expectation that he will either find weak-
nesses in it which the Community Advocate ought to know of, or
will accept it and join in any effort to bring treatment to the child;
in either case, his knowledgeable participation is an asset to the
ultimate goal of dealing effectively with the problems that may
underlie delinquent conduct.

Counsel for the child should be free, nonetheless, to obtain his
own expert assistance and evaluations. Where there is privately
retained counsel, this would generally be available on a private
basis as well. Provision should be made in the legislation and ap-
propriation pertaining to the Public Defender’s office for provid-
ing this kind of help so that indigent children are not
disadvantaged.

Subsection (d) sets conditions on the availability of the names
of witnesses. Although the instances are few in which the problem
of intimidation will be important, it is necessary to insure that
when they do appear, protection can be provided. Provision is
made for resort to a judicial decision on the matter when the
Community Advocate and the child’s counsel cannot agree on
whether the latter is entitled to the identities of witnesses.

The central purpose of this entire section, including subsection
(2) which seeks to encourage an early meeting between the child
and the Public Defender, is to encourage an atmosphere of co-
operation between the community and the child in trouble. It is in
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everyone’s interest that the problems presented by children who
have demonstrated themselves to be disturbing elements of one
sort or another in the community, be resolved with the least
antagonism and emotional alienation. The Community Advocate
is authorized to refuse to file petitions in order to serve the end
of preserving as much harmony as possible between the child and
the state. Where petitions must be filed, this end is not abandoned,
but is sought primarily through having the advocate disclose the
information on which he acts and the disposition he pursues (see
section 8(b) ). Although the child’s attorney constitutionally must
be free to represent him with a single-minded zeal that takes ac-
count of the desire to remain free of any official restrictions, this
posture need not necessarily result in a total criminalization of the
juvenile court process so long as the community’s agent is re-
strained from taking a similar adversary posture.

Section 8. Court Appearances

(a) Unless otherwise directed by the Chief Advocate, each Com-
munity Advocate shall, when there is a hearing on a petition sub-
mitted by him, represent the community and seek to prove its
allegations. The Chief Advocate shall assign an-Advocate to represent
the community in hearings on all other petitions.

(b) If there is a finding of delinquency or waywardness, the Com-
munity Advocate shall, unless excused by the court, make a recom-
mendation as to disposition which shall take due account of his
personal knowledge of the case. The objective of the recommenda-
tion shall be to secure not the most severe disposition in each case, but
rather a disposition entailing the minimum restriction on the child
best calculated to insure that delinquency or waywardness will not con-
tinue. To this end, he shall consult with the probation service and,
if requested by counsel for the child, shall disclose the disposition
recommendation he proposes to make to the court and the reasons
therefore.

CoMMENT: Normally, each advocate who files a petition would be
trial counsel in that case. Where he has refused to file one, and has
been overruled in this by the court (see section 6(a)(2) ), it may be
wise to have the case tried by an advocate who has not already
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decided that it should not be tried. Authority to assign an advocate
in such circumstances is contained in subsection (a). Some advo-
cates may develop an expertise in particular types of cases, such as
those involving drug abuse. This is another reason for granting to
the Chief Advocate discretion to assign trial counsel.

Subsection (b) requires that the Community Advocate become
actively involved in the disposition phase of the proceedings. The
disclosure requirements are consistent with the central policy of
making the proceedings as minimally adversary as possible. -Cri-
teria are provided for reaching a decision as to the disposition to
be recommended. The need to seek a cessation of the child’s un-
lawful conduct is conditioned by the requirement that the least
restrictive means to that end be proposed to the court.

Section 9. Rotation to Public Defender Office

(a) Upon the completion of one year of service as an Assistant
Advocate, a person may be assigned by the Chief Advocate to duty as
an attorney in the Office of the Public Defender; provided that such
an assignment is with the permission of the Chief Public Defender
[or other official responsible for supervising defense services]. Such
an assignment shall be for no less than six months and no more
* than one year. .

(b) While assigned to the Public Defender Office, the Assistant
Advocate shall not appear or otherwise become involved in the defense
of any case in which he was connected during his term as an
Assistant Community Advocate. Upon his return to duty with the
Office of Community Advocates, he shall similarly not become en-
gaged in any aspect of a case in which he participated in any way
while he was assigned to the Office of the Public Defender; and the
attorney-client privilege shall be strictly observed.

CoMmMENT: The hazard of Community Advocates becoming un-
duly prosecution-oriented is one that needs to be guarded against,
for the attitude of the persons who undertake the duties set forth
in this act is as important in preserving a welfare outlook in
juvenile court proceedings as are any of the rules that might be
enacted. Providing a tour of duty with the Public Defender is a
way of meeting this problem. The assignments must be with the
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consent of the Public Defender, but need not have the assent of
the Assistant Advocate himself. The individual who becomes most
enamored with presenting charges against children is the one who
might most need exposure to the other side of things. The period
in which the assignment will be effective is flexible, but is within
limits that recognize that a minimum period is needed to absorb
adequately the nature of the work; while a maximum insures that
the expertise that is developed returns to the Community Advo-
cate’s Office.

The rotation of attorneys, as provided for in this section, pre-
sents 2 potential conflict of interest in cases where both offices are
involved. To insure against the conflict arising, strict prohibitions
are placed on any sort of participation on both sides.

Section 10. Determination of Indigence

(a) A child is indigent for purposes of this act if, taking account
of the financial resources of his parents or guardian and the avail-
ability of these resources to contribute to the costs of his defense, he
is unable, without undue financial hardship, to provide for full pay-
ment of legal counsel and all other expenses necessary for his repre-
sentation. . ’

(b) In any case in which the parents or guardian of a child so
determined to be indigent are able, but unwilling, to provide for such
full payment and expenses, they shall be liable to the state for the
reasonable value of the legal and other expenses expended on behalf
of the child.

ComMmeNT: This section confronts a problem of great difficulty, for
in a real sense, every child is indigent, except those few who have
become beneficiaries of some financial settlement at an early age.
Yet, it is an unfair burden for the taxpayers as a whole to provide
for the legal expenses of children whose parents can well afford to
bear these expenses. It would be easy enough to define indigence
in terms of the resources of the parents or guardian, but in the
infrequent situation where these adults are unwilling to meet the
financial demands of their child’s plight, the state cannot leave
the child without counsel. The standard of indigence is cast, there-
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fore, in terms of a general rule looking toward the ability of the
parents or guardian, but permitting indigence to be found when
financially able adults refuse to make their resources available. In
such cases, subsection (b) creates a liability on their part to reim-
burse the state.
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1 There is no one accepted definition of “nursing home.” Most nationwide surveys
of nursing homes and nursing home beds, however, are on the basis of the Public
Health Service's operational definition:

A facility or unit, however named, which is designated, staffed, and

equipped for the accommodation of individuals not requiring

hospital care but needing nursing care and related medical services

prescribed by or performed under the direction of persons licensed

to provide such care or services in accordance with the laws of the

State in which the facility is located.
PuBLic HEALTH SERVICE, NURSING HOME STANDARDS GUIDE 1 (1961). The origin and
early development of nursing homes has been attributed to many factors, including
“the increased lifespan and the resultant large aged population, changes in family
structure and living patterns in which older relatives are shelved, the increasing
prevalence of chronic diseases, the disrepute into which the public almshouse had
fallen, and the emergence of a new philosophy in the Social Security Act of 1985 and
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beds in 1961 had grown to about 765,000 in 1969.2 Of the 2.4 bil-
lion dollars spent for nursing home care last year, 74.5 percent rep-
resented payments from public tax revenues.® Federal support for
nursing homes is extensive, including three programs of payment
for caret and two programs in aid of construction.5 States partici-
pating in the federally sponsored medical assistance program sup-
port nursing homes at least to the extent of making a contribution,
ranging from 17 to 50 percent, toward the reimbursement of
skilled nursing homes providing services to medical assistance. re-
cipients.®

its amendments.” E. Eagle, Nursing Homes and Related Facilities: A Review of the
Literature, 83 Pus. HEALTH REP. 673 (1968) [hereinafter cited as Eagle]; see also
Baney & Solon, Ownership and Size of Nursing Homes, 70 Pus. HEALTH REP. 437-44
(1955). For a history of the development of nursing homes in one state with
national overtones, see W, THoMAs, NURSING HOMES AND PuBLIc PoLricy: DRIFT AND
Decision 1IN NEw York STATE (1969) [hereinafter cited as THomas). The new phi-
losophy of the Social Security Act of 1935 was the favoring of noninstitutional relief.
For a discussion of this development and its consequences, see id. at 32-77.

2 43 Hosprrars 17:165 (1969). For an informed analysis of growth trends during
the nineteen sixties, see Levey & Lubow, Survey of Long-Term Care and Extended
Care Facilities, Nurs. Homes, May 1968, at 27-30.

3 116 Cone. Rec. H7620 (daily ed. Aug. 3, 1970) (speech of Rep. David Pryor).

4 The_Social Security Administration provides for the reimbursement of nursing
homes certified as extended care facilities for services to social security beneficiaries.
Social Security Act §§ 1812, 1861(h)-(2), 42 U.S.C. §§ 1395d, 1395x(h)-(2) (Supp. IV
1969); 20 C.F.R. §§ 405.1101-405.1137 (1970) (conditions of participation for extended
care facilities). The Social and Rehabilitation Service administers a medical assis-
tance program under which the federal government pays no less than 50 percent
and no more than 83 percent of the cost of skilled nursing home care and other
health services provided recipients of public assistance and, at a state’s option, also
medical indigents. Social Security Act §§ 1902(2)(10), (28), 1903, 1905, 42 US.C. §§
1396a(a)(10), (28), 1396b, 1396d (Supp. IV, 1969); 34 Fed. Reg. 9784 (1969), 45 C.F.R.
§ 249.10 (1970) (amount and scope of medical assistance); 35 Fed. Reg. 6792 (1970),
45 CF.R. § 249.33 (1970) (standards for payment for skilled nursing home care). In
addition to the medical assistance program, the Social and Rehabilitation Service
administers an “intermediate care fadlities program” under which the federal gov-
ernment shares the cost of reimbursement by states to nursing homes for care of
recipients of public assistance who do not require skilled nursing home services.
Social Security Act § 1121, 42 US.C. § 1320a (Supp. V, 1970); 35 Fed. Reg. 8990
(1970), 45 C.F.R. § 234.130 (1970) (assistance in the form of institutional services in
institutional care facilities).

5 The Public Health Service administers the so-called Hill-Burton program under
which the federal government contributes toward the cost of construction of non-
profit hospitals, long-term care facilities, and other health institutions. 42 U.S.C.A.
§8 201-2910 (Supp. 1970), 42 CF.R. §§ 53.1 to 53.134 (1970) (administration of Hill-
Burton grant program). The Federal Housing Administration administers a mort-
gage insurance program which, unlike the Hill-Burton program, is open to profit
as well as non-profit facilities. National Housing Act § 232, 12 USC. § 1715w
(Supp. V, 1970); 24 C.F.R. § 20022 (1970). )

6 See Social Security Act § 1905(b), 42 U.S.C. § 1896d(b) (Supp. IV, 1965).
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- In this article the authors propose comprehensive state regula-
tory legislation as a replacement for existing licensing acts which
govern nursing homes. The proposal i$ best understood in terms
of both the history of present licensing programs and the criticism
which they have generated.

Most state licensing statutes date from the early 1950’s.” Enact-
ment was in response to the Social Security Amendments of 1950
which required that every state have a program for the licensing
of nursing homes as a condition of participation in the old age as-
sistance program.® At present, every state licenses both nursing
homes and hospitals.? Many states, in addition, license other cate-
gories of facilities?® which, for the most part, resemble nursing
homes more than hospitals in that their purpose is to provide
long-term, chronic care rather than short-term, acute care. These
facilities fall into two principal categories: (a) chronic disease hos-
pitals which generally provide a more intense level of long-term
care than nursing homes, and (b) personal care facilities, also
called “rest homes” or “sheltered care homes,” which provide a
lesser degree of care.}* Because of variations from jurisdiction to
jurisdiction, however, the licensure category of a facility is only

7 Eagle at 676.

8 For a treatment of changes made in the Social Security Act in 1950 and their
background, see TroMAs at 94-99.

9 As in the case of nursing homes, the federal government provided impetus for
state licensing of hospitals. See Public Health Service Act § 623(a)(7), ch. 958, § 2,
60 Stat. 1041, 1044 (minimum standards for the maintenance and operation of hos-
pita;s required as part of state Hill-Burton plan), as amended, 42 U.S.C. § 291d(a)(7)
(1964).

10 Massachusetts, for example, provides for the licensing of “rest homes,” “in-
firmaries maintained in towns,” and “charitable homes for the aged” in addition
to nursing homes. Mass. ANN, Laws ch. 111, § 71 (Supp. 1970). [Throughout this
article in footnotes the authors have drawn from their experience with the licensing
program for health institutions in Massachusetts to illustrate propositions made in
the commentary. Unless indicated otherwise, the authors believe examples drawn
from their Massachusetts experience to be valid in other jurisdictions as well,]

11 For examples of statutes providing for the licensing of personal care facilities
in addition to nursing homes, see CONN. GEN. STAT. ANN. § 19-32 (1958) (called “rest
homes” and “homes for the aged”); ILL. ANN. STAT. ch. 11114, § 85.16 (Smith-Hurd
Supp. 1970) (called “sheltered care homes”); Mass. ANN. Laws ch. 111, § 71 (Supp.
1970) (called “rest homes”); N.J. STAT. ANN. tit. 30, § 11-8 (Supp. 1969) (called “board-
ing homes for sheltered care”); N.C. GEN. StaT. § 130-9(€) (1964) (called “homes for
the aged and infirm"); PA. STAT. AnN, tit. 62, § 1001 (1968) (called “personal care
homes for adults”).
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one indication, often inaccurate, of the type and amount of service
available at the facility.??

Criticism of state licensing programs has been vocal and persis-
tent. After a study of state legislation, a group of experts in the
health care field concluded in 1966 that “the consensus of in-
formed opinion appears to be that very few jurisdictions approach
the possession of a complete nursing home statute, adequately
administered.”?® The staff of the Senate Finance Committee re-
ported this year that authorities overseeing health facilities are
disregarding the letter as well as the spirit of federal statutes and
regulations establishing minimum standards for nursing care insti-
tutions.* In the House, Rep. David Pryor of Arkansas has charged
that “[t]he system of inspection and enforcement of regulations in
our nursing homes is inadequate, inefficient, and grossly ineffec-
tive.”1

In offering a model law for the licensing of long-term care facil-
ities, the authors recognize that an adequate statutory basis for
state regulation is only one requirement for effective enforcement
of health care standards. Other factors critical to the success of the
regulatory scheme include the adequacy of rates which the state
sets for the maintenance of publicly-aided patients, the extent of
financial support which the legislature accords the agency respon-
sible for policing standards, and the degree of competence and
dedication which the agency brings to its duties. Without an ade-
quate statutory basis, however, even the most energetic and well-
funded agency will encounter severe difficulties in enforcing
health care standards.

The model statute presented here differs in three principal re-
spects from current nursing home licensing laws and from previ-
ous efforts to develop model nursing home standards.®

12 See Eagle at 676-679.

13 CounciL oF STATE GOVERNMENTS, 25 SUGGESTED STATE LEGISLATION 15 (1966).
See also Hearings Before the Subcomm. on Long-Term Care of the Senate Special
Comm. on Aging, 89th Cong., 1st Sess., pts. 107, passim (1965) (also entitled Conbi-
TIONS AND PROBLEMS IN THE NATION’S NURSING HOMES).

14 See STAFF OF THE SENATE FINANCE CoMM., 90TH CONG., IsT SESS., MEDICARE AND
MEDICAID; PROBLEMS, ISSUES, AND ALTERNATIVES, in 2 MEDICARE & MEDICAID GUIDE .
q 26,070, at 9169-9179 (Feb. 13, 1970).

15 116 Cong. REc. H7621 (daily ed. Aug. 3, 1970) (speech of Rep. David Pryor).

16 Model nursing home standards generally available include: Model Nursing
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(1) " The act covers all long-term care or “chronic” facilities
and not merely nursing homes. In applying the generic term,
“long-term care facility,”?” the act merges non-functional distinc-
tions developed over the past forty years and enables the state reg-
ulatory authority to create distinctions based on function. In the
authors’ view, a major defect in existing statutes is the extent to
which they reflect historic developments in the health industry
rather than embodying a functional analysis of medical systems.
The act thus purposely departs from current licensing terminol-
ogy.

(2) The act defines several degrees of care. The standards set
forth for various levels of care differentiate facilities functionally
on the basis of the degree of care provided. The application of the
concept of differing degrees of care is designed to promote efficient
utilization of manpower and equipment in facilities and to pro-
mote appropriate care and treatment of patients. The draftsmen
believe that no regulatory system providing for only a single level
of care can assure adequate care for all patients. The past perfor-
mance of nursing care facilities has shown that a requirement for’
only one level of care is too simplistic a regulatory approach for
meeting patients’ differing health needs.’®

(8) The act provides a comprehensive scheme of regulation. In
addition to the licensing power on which most current statutes

Home Licensing Act, in 25 COUNCIL OF STATE GOVERNMENTS, SUGGESTED STATE LEGIS-
LATION, at 15-31 (1966) [hereinafter cited as Model Nursing Home Licensing Act];
Joint CoMMISSION ON ACCREDITATION OF HOSPITALS, STANDARDS FOR ACCREDITATION OF
EXTENDED CARE FACILITIES, NURSING CARE FACILITIES, AND RESIDENT CARE FACILITIES
(1968) [hereinafter cited as JCAH Accreditation Standards]; PusLic HEALTH SERVICE,
NursinG HOME STANDARDS GUDE (1961).

17 Long-term care facility is one of the classes of health institutions for which
aid is available under the Hill-Burton program. 42 U.S.C.A. § 291a(a)(l) (Supp. 1970).
As defined by the federal government for the purpose of making construction grants,
“long-term care facility” covers chronic disease hospitals and nursing homes but
does not extend to personal care facilities as does this act. 42 U.S.C.A. § 291o(h)
(Supp. 1970); see also 42 C.F.R. § 53.1(f) (1970).

18 In Massachusetts, the state health department is empowered to classify nursing
homes, Mass. ANN. Laws ch, 111, § 72 (Supp. 1970), but no system of classification
currently exists, although one is planned. Reliance on one level of care has led to
“quantitative deficiency for personal care or limited nursing care facilitics, and
qualitative deficiency in those facilities providing intensive rehabilitation or con-
valescent care.” Address by David R. Kinloch, Director of Medical Care, Department
of Public Health of Massachusetts, at Annual Meeting of Nursing Home Adminis-
trators, December 9, 1969.
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Place exclusive reliance,’® this suggested act empowers the state
regulatory authority to make plans for the orderly development
and distribution of health facilities. Also, it confers upon the
agency a hierarchy of sanctions, ranging from monetary assess-
ments to license revocation, to permit the agency flexibility in en-
forcing standards. In areas such as licensing where regulatory
agencies have had long experience, the act establishes detailed
procedures and standards. In areas such as patient care review,
where agencies have had little experience, the act establishes only
a framework which can be filled in as the agencies gain experi-
ence.

Jurisdictions considering enactment of a statute based on this
model act should design additional sections to deal with the prob-
lems of severability, effective date, and the handling of the transi-
tion period as this statute replaces previous provisions regulating
long-term health care facilities.

A MODEL ACT FOR THE REGULATION OF
LONG-TERM HEALTH CARE

FACILITIES

TABLE OF CONTENTS
Section 1. Declaration of Policy
Section 2. Definitions
Section 3. General Powers of the Department
Section 4. Determination and Certification of Need
Section 5. Construction Permit Required; License Required
Section 6. Applications
Section 7. Issuance of Construction Permits
Section 8. Issuance of Licenses
‘Section 9. Joint Operation

Section 10. Degrees of Care
Section 11. Classification of Facilities; Special Designations
Section 12. Classification of Patients; Special Categories

19 See, e.g., CONN. GEN. STAT. ANN. §§ 19-32 to 19-42 (1869); ME. REv. STAT. ANN.
tit. 22, §§ 1811-1821 (Supp. 1970); Mo. ANN. Srar. §§ 198.011-198.170 (1962); N.C.
GEN. STAT. § 130-9(e)(1), (3) (1964); PA. STAT. ANN. tit. 62, §§ 1001-1059 (1968). See
also Model Nursing Home Licensing Act §§ 3, 6, 8; PusrLic HEALTH SERVIGE, NURSING
HoME STANDARDS GUIDE ch. 3, at 5-11 (1961).
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Section 13. Reporting of Epidemic Disease, Accidents, and Signifi-
cant changes in Patient Condition

Section 14. Confidentiality of Records

Section 15. Posting of License and Certain Other Materials

Section 16. Imvestigation of Complaints

Section 17. Safeguarding of Patient Property

Section 18. Contracts Between Licensees and Patients

Section 19. Denial of Applications for Construction Permits and
Original Licenses

Section 20. Correction Orders; Assessments

Section 21. Redlassification; Reduction in Quota

Section 22. Revocation of Construction Permits; Suspension and
Revocation of Licenses )

Section 23. Prohibited Acts and Practices; Disciplinary Action

Section 24. Hearings; Decisions; Burden of Proof

Section 25. Judicial Review

Section 26. Injunctive and Mandatory Relief

Section 27. Criminal Penalties

Section 1. Declaration of Policy

(a) Itis the policy of :
(1) to promote the efficient utilization of resources in order to
ensure appropriate care and treatment of individuals who require
medical and medically related services in an institutional setting
but whose condition is not so acute as to require care in a hospital;
(2) to safeguard the rights, interests, and well-being of patients
in long-term care facilities;
(3) to promote the development of long-term care facilities
throughout the state as needed; and
(4) to ensure the efficient administration and effective enforce-
ment of this act and regulations established hereunder,
(b) This act shall be known and may be cited as the Long-Term
Care Facilities Act.

CommeNT: This section underscores the four principal themes of
the act, which are: (i) Efficient utilization of resources and appro-
priate care of patients. To realize this goal, the act provides in sec-
tions 10 to 12 for the classification of facilities and patients on the
basis of degrees of care needed or provided. (ii) Protection of pa-
tients. Sections 13 to 18 establish a variety of mechanisms designed
to benefit patients through the .imposition of specific duties on
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licenisees and administrators and through the dissemination of rel-
evant information about long-term care facilities. (iii) Develop-
ment of facilities on basis of need. Section 4 authorizes the depart-
ment to determine the need for beds used for patients requiring
long-term care, and other sections require that the department
utilize need as a criterion in reviewing applications for construc-
tion permits and requests for increases in quota or changes in clas-
sification. (iv) Efficient administration and effective enforcement.
Sections 6 to 8 provide procedures and specific standards for the
issuance of construction permits and licenses for facilities and sec-
tions 19 to 27 establish a range of enforcement devices, from ad-
ministrative assessments to license revocation.

Section 2. Definitions

(a) For the purpose of this act the following definitions shall ap-
Ply unless the context or subject matter requires a different interpre-
tation:

(1) “Adult day care center” means any premises announced, ad-
vertised, or maintained for the purpose of providing protective and
personal services for not more than eighteen hours a day to three or
more adults who, because of physical or mental infirmity, require
such services, but who do not require medical and medically related
services provided by a hospital or long-term care facility.

(2) “Clinic” has the same meaning as “clinic” under [supply
proper reference].

(3) “Construction permit” means a permit, issued to a particu-
lar person and not transferable, which authorizes the comstruction
or modification of a long-term care facility at particular premises or
the conversion of particular premises into a long-term care facility.

(4) “Department” means the Department of
of the state of .

(5) “Dietitian” has the same meaning as “dietitian” under [sup-
ply proper reference].

(6) “Distinct part” means a wing or floor of a building or a con-
tiguous or adjacent building.

(7) “Hospital” has the same meaning as “hospital” under [sup-
ply proper reference].

(8) “Identifiable unit” or “unit” means an entire section of a
long-term care facility, including a wing, floor, or ward, and where
approved by the department, contiguous or adjacent rooms.
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(9) “License” means a permit, issued to a particular person and
not transferable, which authorizes the operation of a long-term care
facility at a particular premises. “License” shall include a condi-
tional license and an application with the force and effect of a li-
cense pursuant to section 6(d).

(10) “Licensed practical nurse” has the same meaning as “li-
censed practical nurse” under [supply proper reference].

(11) ‘“Long-term care facility” or “facility” means any institu-
tion, the purpose of which is to provide convalescent, rehabilitative,
nursing, or resident care to three or more individuals, admitted for
overnight stay or longer, who require such care.

(12) “Nutritionist” has the same meaning as “nutritionist” un-
der [supply proper reference].

(13) “Patient” means an individual under care in a long-term
care facility.

(14) “Person” means an individual and every form of organiza-
tion, whether incorporated or unincorporated, including any part-
nership, corporation, trust, association, or political subdivision of
the state.

(15) “Physician” has the same meaning as “physician” under
[supply proper reference].

(16) “Registered nurse” has the same meaning as “registered
nurse” under [supply proper referencel.

(17) “Self-care unit” means a suite or set of rooms in a building,
with necessary appurtenances, suitable to be occupied as a dwell-
ing unit by one or more individuals who do not require medical or
medically relatéd services as provided in a hospital or long-term
care facility.

(18) “Sponsor” means the person or persons, agency or agencies,
legally responsible for the welfare and support of a patient.

(b) The department may define in regulations amy term used
herein which is not expressly defined.

CoMMENT: As the breadth of the definition of “long-term care fa-
cility” in subsection 2(a)(11) makes clear, the act is meant to cover
the usual three categories of chronic medical institutions: personal
care facilities, nursing care facilities, and chronic disease hospitals.

Under the definitions for “construction permit” and for “li-
cense,” the department must limit all permits and licenses issued to
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particular premises. Both construction permits and licenses are
nontransferable.?

Subsection 2(a)(8) introduces the concept of an “identifiable
unit.” This is done so that various provisions of the act may be
applied only to appropriate portions of facilities which propose to
provide more than one degree of care pursuant to section 11. The
definition of “distinct part” in subsection 2(a)(6), however, will
apply only in the case of licensees who wish to operate a long-term
care facility in conjunction with a hospital or a clinic pursuant to
section 9.2 Since most states will want to use existing definitions
for “hospital” and for “clinic,” the draftsmen have defined these
terms by reference to the enacting jurisdiction’s licensing acts.
Definitions are included, however, for “adult day care center” and
for “self-care unit” for states which wish to follow the draftsmen’s
recommendations for the dévelopment of medical complexes.??

Subsection (a)?® provides for incorporation by reference to the
enacting jurisdiction’s definitions for “physician,” “registered
nurse,” “licensed practical nurse,” “dietitian,” and “nutritionist.”

Section 3. General Powers of Department

(a) In accordance with the provisions of this act, the department
shall as public convenience, interest, or necessity may require —

(1) determine the need in the state for various degrees of long-
term care, for long-term beds, and for long-term care facilities, and
in accordance with such determination, develop a plan for the dis-
tribution of long-term beds and long-term care facilities in the
state;

(2) establish requirements, in addition to any prescribed here-
under, for the distribution, construction, and operation of long-
term care facilities;

20 For similar provisions restricting a facility license to a particular person and
for particular premises, see ALASKA STAT. § 18.20.040 (1970); ILL. ANN. STAT. ch.
11114, § 36.25 (Smith-Hurd 1966); Wasa. Rev. CobE ANN. § 1851.050 (1961).

21 For a similar provision, ¢f. Social Security Act § 1861, 42 US.C. § 1395x(j)
(Supp. 1V, 1969) (distinct part of institution may be certified as extended care facil-
ity).

)22 Pennsylvania provides for the licensing of adult day care centers among other
health facilities. PA. STAT. ANN. tit. 62, §§ 1001-1002 (1968).

23 For similar definitions, see New YoRrk, N.Y., Hosp. CopE & REGs. §§ 2.01(g), (h)
(1968) [hereinafter cited as N.Y.C. Hosp. CoDE].
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"(8) issue construction permits and licenses, subject to revocation
for cause, to persons who meet the applicable requirements of this
act;

(4) have authority to inspect any long-term care facility and any
records maintained therein at any time provided that a license has
been issued or an application has been filed for such facility; when-
ever the department wishes to inspect other premises and access is
not permitted it shall applytothe ________ court for a warrant
authorizing inspection, and such court shall issue an appropriate
warrant if it finds reasonable ground for inspection;

(5) establish and implement procedures, including informal
conferences, investigations, and hearings, to enforce compliance
with the provisions of this act and with regulations issued hereun-
der, and have authority to subpoena witnesses and documents, to
administer oaths and affirmations, and to examine witnesses under
oath for the conduct of any such investigation or hearing;

(6) establish and implement procedures, including periodic
evaluation and classification of patients by medical review teams,
for the supervision of patient admissions, transfers, and discharges;

(7) consult with applicants, licensees, administrators, and other
interested persons for the purpose of facilitating improvements in
the extent, quality, and appropriateness of care available;

(8) conduct studies on long-term care and long-term care facili-
ties, make informational material on long-term care and long-term
care facilities available to the public, and conduct seminars, work- .
shops, and other educational programs concerning long-term care
and long-term care facilities;

(9) make such rules, regulations, and orders as may be necessary
to carry out the provisions of this act; and

(10) delegate authority to its employees and agents to perform
all functions of the department except the making of final decisions
in adjudications.

(b) No employee or agent of the department shall inspect the
premises of any building other than a facility specified under subsec-
tion (a)(4), except where the owner has granted permission therefor
or where the department has obtained a warrant therefor.

CoMmMENT: This section confers upon the department the powers
it needs to perform the regulatory duties prescribed in the act,
including primary functions such as the issuance of construction
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permits and licenses and also supplementary functions such as in-
vestigations and research studies.

Subsection (a)(4) authorizes inspections of long-term care fa—
cilities at any time without the requirement of a court-issued war-
rant.?* The department derives its jurisdiction for inspections
from the submission of an application for licensing of particular
premises. These inspections are distinguishable on at least two
grounds from administrative searches which have been held to vi-
olate the fourth amendment of the Constitution.?® First, an inspec-
tion is not unreasonable even if it is a “search” within the mean-
ing of the fourth amendment, both because the context is a li-
censed industry subject to a comprehensive scheme of regulation?®
and because the purpose is to protect the rights and interests of
patients who are the only persons actually present in the regulated
premises.?” Second, every applicant and licensee is on notice that,

24 For similar provisions authorizing the inspection of facilities, see generally
ARiZ, REV. STAT. ANN. § 36-442.02 (Supp. 1969) (as deemed necessary); CoLo. REV. STAT.
ANN. § 66-4-4 (1964) (free access at any time), accord, KAN. STAT. AnN. § 39-935
(1964); ConNN. GEN. STAT. ANN. ch. 3383, § 19-38 (1969) (at any time); VT. STaT. ANN.
tit. 18, § 2007 (1968) (at all times without notice).

25 Camara v. Municipal Court, 387 US. 523 (1967) (warrantless search under
municipal housing code held in violation of fourth amendment); See v. City of
Seattle, 387 U.S. 541 (1967) (warrantless search under municipal fire code held in
violation of fourth amendment).

26 The Court in See v. City of Seattle, while reversing appellant’s conviction for
refusing to permit a warrantless search for fire code violations in his commercial
warehouse, stated that it did not “question such accepted regulatory techniques as
licensing programs which require inspections prior to operating a business or mar-
keting a product.” Id. at 546. The most recent case to reach the Supreme Court in-
volving a warrantless search is Colonnade Catering Corp. v. United States, 90 S. Ct.
774 (1970). Because the Court held that the Internal Revenue Service had no statu-
tory authority to make a forcible search without a warrant, there was no need to
rule whether the instant search of appellant’s liquor storeroom was reasonable. Id.
at 777. The Court noted, however, that “Congress has broad authority to fashion
standards of reasonableness for searches and seizures.” Id. Three justices (Burger,
Black, and Stewart), in dissent, disagreed with the Court'’s statutory construction
and concluded that the warrantless search, although forcible, was not illegal under
federal liquor laws or under the fourth amendment. Id. at 779 (Black, J., dissenting).

27 To the extent that a portion of a facility is the private dwelling of an em-
ployee or owner, the occupant is protected under the fourth amendment against any
warrantless search of areas occupied by him as a residence. Section 3(a)(4) itself
makes no distinction between the right to inspect that part of the premises main-
tained as a facility and the right to inspect any other part, such as the apartment
of an employee. In such instances, limitations on the right of inspection will depend
upon the particular circumstances.
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upon filing an application, he has entered a licensed and regulated
industry in which the protections governing private dwellings are
not applicable.8

Subsection (a)(5) authorizes the department to conduct informal
conferences, hearings, and investigations as may be necessary to
enforce the provisions of the act?® and to inquire fully into cir-
cumstances which arouse its concern or suspicions.%®

Subsection (a)(6) gives the department specific authorization to
do all that is necessary to evaluate and classify patients under sec-
tion 12. The power to classify patients on the basis of an evalua-
tion is one of the principal innovations of the act. Because this
power will for some persons represent an infringement upon the
traditional concepts of the physician-patient relationship, the lan-
guage of this subsection specifically authorizes the department to
use medical review teams to evaluate patients. Thus there is no
question whether this procedure is within the scope of power
granted the department.

Subsection (a)(7), in giving the department the authority to con-
sult with applicants, licensees, administrators, and facility staff,?*
sets forth what is presently the primary role of health agencies in
many jurisdictions.®? Under this act, however, emphasis is placed
upon the orderly and efficient development of health resources
and upon the enforcement of statutory and regulatory require-
ments.

28 For a consideration of this proposition, see Colonnade Catering Corp. v. United
States, 410 F.2d 197, 203 (2d Cir. 1969). To ensure that applicants have actual and
not merely constructive notice of § 3(a)(4), every application should include a con-
spicuous statement of the department’s right of inspection.

29 Compare § 3(a)(5) with Model Nursing Home Licensing Act 8§ 8(e), (f), (g).

30 Investigatory powers are particularly important because evidence of compliance
with regulatory requirements is often within' the sole possession of the licensee and
its employees. Personnel time records, for example, may be falsified. See Laurel
Lodge of Medford Nursing Home, Mass. Dep’t Pub. Health, April 4, 1970, in which
it was found that the time records of two different nursing homes showed that on
various occasions the same person worked in the different facilities at the same time.

81 Compare section 3(a)(7) with Model Nursing Home Licensing Act § 8(c) (1966).
See also FLA. STAT. ANN. § 400.14 (1960); TENN. CopE ANN. § 53-1315 (1966).

32 Each of the authors has heard inspection personnel in various states comment
that license revocation is an unacceptable enforcement device because the movement
of patients which it requires both affects adversely the health of patients and aggra-
vates a chronic shortage of long-term beds. Agencies which have accepted these argu-
ments against exercising the authority conferred on them by statute have consigned
themiselves in effect to the role of consultants to the health industry,
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In line with the statutory premise that adequate information is
an inexpensive and relatively effective means of protecting the
public and encouraging quality care,? subsection (a)(8) empowers
the department to disseminate information which will educate
and protect the pubhc,a4 such as a dlrectory of facilities, ratings of
fac111t1es, and a description of the degrees of care. Under present
conditions public information, other than that passed by word of
mouth, is limited largely to the advertising material of the facili-
ties and trade associations. '

Subsection (a)(9) glves the department general powers necessary
to implement provisions of the act.?® By specifically empowering
the department to delegate authority to its employees, the subsec-
tion eliminates distinctions between the department and its em-
ployees. In the case of final decisions, however, the subsection is
limited by section 24(&) which provides that final decisions in ad-
judications can be made only by persons who form the depart-
ment. However, the making of recommended decisions can be
delegated to employees.

Section 4. Determination and Certification of Need

(a) The department shall annually determine the need in such
service areas as the department has divided the state for long-term
beds in each degree of care, and on the basis of such determination,
establish and publish a plan for the distribution among service areas
of long-term beds in each degree of care. The department shall detex-
mine need on the basis of such factors as existing and projected utili-
zation patterns and shall delineate service areas on the basis of such
factors as population distribution, natural geographic boundaries,
and trade and transportation patterns.

(b) As public convenience, interest, or necessity requires, the de-

83 For a discussion of the limitations on dissemination of information as a pro-
tective device, see this commentary at section 15, infra.

34 The agency charged with the supervision of long-term care facilities is ob-
vxously ina umque position to disseminate information about long-term care facil-
ities on a comparanve basis, but the draftsmen’s expenence is that this information
generally either is not prepared on a comparative basis or is treated as confidential
and withheld from the public. Several states have made the withholding of informa-
tion on particular facilities a statutory policy. See CONN. GEN. STAT. ANN. § 19-39
(1958); Towa Cope ANN. § 135BI2 (Supp. 1970); KAN. STAT. ANN. § 39-934 (1964);
Miss, CobE ANN. § 6964-10 (1952); TEx. REv. Civ. STAT. ANN. art. 4442¢, § 13 (1966);

WasH. Rev. Cope ANN. § 18.51.120 (1961).
35 Compare § 3(2)(9) with Model Nursing Home Licensing Act § 8(a).
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partment shall certify the need in a service area for long-term beds of
a particular degree of care. The department shall make such certifica-
tion on the basis of its plan for the distribution of long-term beds,
with adjustments taken for construction permits and licenses issued
and changes in classification and bed quota made since publication of
the plan.

ComMeNT: This section, in directing the department to determine
and certify need, supports a major theme of the act: development
of facilities on the basis of need. The two federal programs pro-
moting the construction of long-term care facilities both require
a finding of need as a prerequisite to federal aid,?® and under both
programs state agencies have had the responsibility of determining
need.3” Under prevailing state legislation, however, these agencies
generally have no power to bring their determinations of need to
bear upon state licensing programs. In contrast, this act authorizes
the department to consider need as a factor in reviewing construc-
tion plans and requests for increases in quota or changes in classi-
fication.3® At a particular time the rate of reimbursement under
various federal and state programs may be more attractive for one
degree of care than for other degrees of care. Thus, private inter-
ests have had the natural tendency during any given period to
favor that degree in their building plans, sometimes to the total or
near total exclusion of other degrees.?® For this reason, the drafts-

36 See 42 US.CA. § 291d(a)(4) (Supp. 1970) (Hill-Burton grant program); 12
U.S.C. § 1715w (Supp. V 1970) (FHA mortgage insurance program).

87 42 US.C.A. § 291d(a)(4) (Supp. 1970); 12 US.C. § 1715w(d)(4) (Supp. V, 1970).

88 California departs from the national pattern in making need a factor in the
review both of construction plans and of requests for increases in quota or for
changes in classification. CaL. HEALTH & SAFETY CoDE §§ 437.7-438.5, 14021 (West
Supp. 1969).

39 From January 1, 1967 to date, the Massachusetts Department of Public Health
has approved plans for the construction of 120 long-term beds designed for patients
requiring resident care. During the same period, the Department approved plans
for approximately 13,000 skilled nursing care beds. Interview with Arthur R.
Iacovelli, Assistant Director of Bureau of Planning & Construction, Division of
Medical Care, Department of Public Health of Massachusetts, in Boston, Oct. 15,
1970. During the year 1969, rest homes in Massachusetts were reimbursed for public-
support patients at rates ranging from $4.75 to $8.00 per day, and nursing homes
were reimbursed at rates ranging from $7.00 to $20.00 per day. Homes providing
skilled nursing services generally received higher rates than homes providing only
supportive nursing services. Interview with Joseph Neal, Staff Assistant to the Rate-
Setting Commission of Massachusetts, in Boston, Oct. 15, 1970. The greater financial
support available in Massachusetts for skilled nursing care than for resident care
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men have imposed the requirement that bed need be stated in
terms of the degrees of care. For ease of administration, the drafts-
men have prescribed the same criteria for determining need and
for delineating service areas as presently prevail under the Hill-
Burton construction and modernization grant program which
state agencies administer in cooperation with the Public Health
Service.*°

Section 5. Construction Permit Required; License Required

(a) No person shall undertake the construction or modification of
a long-term care facility or the conversion of any premises into a long-
term care facility, unless he holds a valid construction permit autho-
rizing such construction, modification, or conversion.

(b) No person shall announce, advertise, or maintain a long-term
care facility, unless he holds a valid license authorizing the operation
of the facility.

CommeNT: This section prohibits the construction of a facility
without a construction permit and the operation of a facility with-
out a license. In requiring a construction permit before any new
construction or conversion is undertaken, the section subjects po-
tential licensees to the supervision of the department at an early
stage.t Most states presently restrict the right of construction by
requiring approval of plans and specifications for the building of
facilities. However, a person constructing a facility is not formally
subject to state power until he applies for a license to maintain the
facility.?? In the view of the draftsmen, it is necessary to withdraw
the right to construct a facility entirely if there is to be meaningful

v

has produced a shortage of resident care beds statewide and a surplus of skilled
nursing care beds in some areas of the state. Address by David R. Kinloch, Director
of Medical Care, Department of Public Health of Massachusetts, at Annual Meeting
of Nursing Home Administrators, Dec. 9, 1969.

40 Compare § 4 with 42 CF.R. §§ 53.1, 53.11 (1970).

41 Supervision during construction is required to prevent deviation from ap-
proved plans and thereby to avoid pressure upon the regulatory agency to license
a facility which does not conform in all respects to construction requirements. For
example, if it is found that the configuration of patient rooms in a completed facil-
ity leaves less thar the required minimum distance between beds, there will be
great pressure upon the agency to license the facility despite noncompliance, allow-
ing the operator to forego structural alterations or removal of beds, either of which
might be prohibitively expensive.

42 See, e.g., MAss. ANN. Laws ch. 111, §§ 71-72 (Supp. 1970).
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supervision of construction and assurance that facilities built sat-
isfy an existing need.** Moreover, to insure that the development
and operation of long-term care facilities follows one plan, the
same agency which regulates the operation of facilities should be
entrusted with this power.

Extension or alteration of facilities, if not properly carried out,
can have a detrimental effect on the care provided, and if not
related to the state’s plan for the distribution of facilities can pro-
duce unneeded beds; a construction permit is therefore required
for modification of existing facilities as well as for construction of
new facilities. By the terms of section 27(a), violation of the re-
quirement of a construction permit or a license is punishable as
a criminal offense.

Section 6. Applications

(a) Any person seeking a construction permit or a license shall file
an application therefor with the department on a form prescribed by
the department. Each application and any exhibits thereto shall pro-
vide the following information:

(1) the name and address of the applicant;

(2) the name, address, and principal occupation (A) of each
person who, as a stockholder or otherwise, has.a proprietary inter-
est of ten percent or more in the applicant, (B) of each officer and
director of a corporate applicant, and (C) of each trustee and bene-
ficiary of an applicant which is a trust; and (D) where a corpora-
tion has a proprietary interest of fifty percent or more in an appli-
cant, the name, address, and principal occupation of each officer
and director of such corporation;

(3) the name and address of owner of the premises of the facil-

43 In Massachusetts, the fajlure on occasion to require persons constructing facil-
ities to restrict capacity to the maximum number of beds allowed per nurses’ station
has led to later violations of quota limits and sometimes successful legal efforts by
licensees for quota increases raising the number of beds per nurses' station above
that allowed. See Ashmere Manor Nursing Home, Mass. Dep’t Pub. Health (tentative
decision), Sept. 16, 1970 (facility with excess capacity operating over quota granted
provisional license with quota increase placing facility over usual limit of beds per
nurses’ station). But see Dell Manor Nursing Home, Inc.,, Mass. Dep't Pub. Health,
Feb. 25, 1970 (facility with excess capacity found to have operated over quota prior
to hearing but license not revoked in view of subsequent compliance with quota
fixed in license). After the decision of the department was rendered, however,
respondent licensee was granted an increase in quota placing the facility over the
usual number of beds allowed per nurses’ station.
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ity or proposed facility, if he is a different person from the appli-
cant; and in such case, the name and address (A) of each person
who, as a stockholder or otherwise, has a proprietary interest of ten
percent or more in such owner, (B) of each officer and director of
such owrer if he is a corporation, and (C) of each trustee and bene-
ficiary of such owner if he is a trust; and (D) where a corporation
has a propnetary interest of fifty percent or more in such owner,
the name and address of each officer and director of such corpora-
tion;

(4) ‘where the applicant is the lessee or the assignee of the facil-
ity or the'pre'n’lises of the proposed facility, a signed copy of the
lease and any assignment thereof;

(5) the name and address of the facility or the premises of the
proposed facility;’

~ (6) - the proposed bed quota of the facility and the proposed bed
quota of each unit thereof;

(7) in the case of an application for a construction permit, (A)
plans and specifications for the proposed construction, modification,
or conversion; and (B) the date upon which construction, modifica-
tion, or conversion is expected to be completed;

(8) in the case of an application for a license, (A) an organiza-
tional plan for the facility indicating the number of persons to be
employed, the position and duties of all employees, and the qualifi-
cations of all professional employees; (B) the name and address of
the individual who is to serve as administrator; and (C) such evi-
dence of compliance with applicable laws and regulations govern-
ing zoning, buildings, safety, fire prevention, and sanitation as the
department may require; and

(9) such additional information as the department may require.
(b) Every application filed with the department shall be accompa-

nied by the appropriate fee. The fee for filing an application for a

construction permit shallbe __________ dollars, and the fee for fil-
ing an application for a license shallbe ___________ dollars.

(c) Every person seeking an original license shall file an applica-
tion for a license not less than thirty days and not more than sixty
days prior to the date proposed for commencement of operation, and
every licensee seeking a renewal license shall file an application for
such renewal not less than thirty days and not more than ninety days.
prior to the scheduled expiration of his current license.

(d) Where any person has made timely and proper application
for an original license to maintain a facility which is currently li-
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censed to another persom, such application shall, upon commence-
ment of operation by the applicant, have the full force and effect of a
license, provided that the department has not denied such application
and has had at least thirty days to review it.

(e) Every applicant, permittee, and licensee shall report in writ-
ing to the department any change in name, address, management, or
ownership which affects the accuracy of information on file with the
department pursuant to this section.

CoMMENT: Subsections (a)(1) to (a)(4) require an applicant for a
construction permit or license to provide detailed information
concerning both himself and the owner of the premises involved.#
This information is vital if the department is to discover the true
parties and their interests.*® Historically, the applicant for either
a construction permit or a license would have been the putative
owner of the premises and its expected permanent licensee. This
is no longer true. The increased use of trusts, leases, assignments,
corporate subsidiaries, separate management companies, and other
forms of ownership and control has vastly complicated the task of
health regulatory agencies in identifying controlling parties and
their interests.“ In many cases, the applicant may be merely the

44 Compare §§ 6(a)(1)-(4) with Model Nursing Home Licensing Act §§ 5@a)(1), (5).
See also 20 G.F.R. 405.1121(=)(1) (1970) (“full disclosure of ownership required for
certification as extended care facility); 34 Fed. Reg. 9784 (1969), 45 C.F.R. § 249.10-
@)(1)@) (1970) (disclosure of ownership and corporate management required for
nursing home as condition for receiving payments for skilled nursing home services);
N.J. STAT. ANN. § 30:11-1.2 (Supp. 1969) (disclosure of corporate ownership required
for facility license); JCAH Accreditation Standards ch. 1, at 1 (1968) (disclosure of
ownership and corporate management required for accreditation).

45 The true test of the responsibility of the applicant is his control of the activity
for which he seeks a license. The information required with the application should
assist the department in determining the degree of control exercised by the appli-
cant or in alerting the department to the need of exercising its autherity to in-
vestigate under § 3(a)(5). The lack of such information has led in Massachusetts to
the licensing of persons who apparently have had no substantial control. For exam-
ple, in Ashmere Manor Nursing Home, Mass. Dep't Pub. Health (tentative decision),
Sept. 16, 1970, the hearing officer found that the prior licensee of the facility was
neither its owner nor lessee. .

46 Even where all the parties are known, information respecting their relationship
to each other may be needed to determine who is in control. For example, in Fall
River Manor Nursing Home, Mass. Dep’t Pub. Health, Dec. 16, 1969, it was apparent
at the appeal hearing that, because the licensee was a subsidiary of a corporation
which provided some of the management services for the licensed facility, there was
a continuing confusion concerning the person or persons who had the effective con-
trol of the operation of the facility. See Transcript of appeal hearing, Dec. 16, 1969,
pages 39-40 (on file at Mass. Dep’t Pub. Health).
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designee of other interests who have not themselves qualified for
department approval, or his interest in the proposed project or the
operating facility may be so insubstantial that the various legal
sanctions for noncompliance would not deter him.

To protect prospective licensees and current licensees who wish
to sell their businesses against unreasonable delay, subsection (d)
provides that a transferee’s application for an original license and
shall have the force and effect of a license if the department has
not acted thereon after thirty days of review. Within the period
allowed for review, the department can deny an application under
section 19, but thereafter it may proceed only under sections 20,
21, or 22, all of which apply to licensees.

The information which an application provides is essential not
only to the determination of whether a permit or a license should
be issued, but also to control of the subsequent day-to-day opera-
tions of the facility if the applicant is awarded the authorization
which he requested. Subsection (€) accordingly imposes on permit-
tees and licensees as well as applicants the duty to report changes
in name, address, management, and ownership which affect the
accuracy of an application.#” Sections 22(a), 22(b), 23(a)(2), and
27(a) provide sanctions for a willful failure to report such a .
change.

Section 7. Issuance of Construction Permits

(a) Within ninety days of receipt of an application for construc-
tion permit made in accordance with section 6, but not less than sixty
days from such receipt, the department shall issue the applicant a
construction permit, if it finds that all requirements of subsection (b)
of this section are met.

(b) The requirements for a construction permit shall be:

(1) that the applicant, or the permittee if a construction permit

has been issued, be the owner of the premises for which he seeks a

construction permit, or have such interest therein as the department

finds necessary for the construction of a facility and operation
thereafter for a period of not less than two years;

(2) that (A) every individual applicant, or permittee if a con-
struction permit has been issued, be responsible and suitable to con-

47 For similar provisions, cf. N.J. STAT. ANN. § 30:11-15 (Supp. 1965), Model
Nursing Home Licensing Act § 5(d) (1966).
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struct and maintain a long-term care facility by virtue of financial
capacity, good moral character, appropriate business and profes-
sional experience, a record of compliance with lawful department
orders (if any), and lack of revocation of a construction permit or
license during the previous five years, and that (B) every partner,
trustee, officer, director, and controlling person of an applicant which
is not an individual be a person responsible and suitable to operate
or to direct or participate in the operation of a facility by virtue of
good moral character, appropriate business or professional experi-
ence, a record of compliance with lawful department orders (if any),
and Jack of revocation of a construction permit or license during
the previous five years;

(3) that the plans and specifications submitted pursuant to sec-
tion 6 demonstrate that the resulting structure will be in conformity
with such requirements for construction as the department shall es-
tablish by regulation; and

(4) that where construction, modification, or conversion will in-
crease patient capacity by five or more patients, a certified need ex-
ists for long-term beds of the degree or degrees of care proposed in
the service area in which the proposed facility will be located.

(c) Whenever issuance of a construction permit would completely
satisfy the certified need for a service area, the department shall not
issue a construction permit to a particular applicant until it has con-
sidered every timely and proper application which requests a permit
for a location within such area and which was filed within sixty days
of receipt by the department of the first such application. In such
case, if more than one applicant satisfies requirements (1) to (3) of
subsection (a), the department shall, in accordance with such regula-
tions as it shall adopt, select among such applicants on the basis of the
relative merits of their credentials and proposals.

(d) Where any person has filed an application for mortgage insur-
ance with the Federal Housing Administration pursuant to the Na-
tional Housing Act, the department may, at the request of such fed-
eral agency, certify in writing to the agency that there is a need for
the proposed facility, unless (1) there is no need for long-term care
beds of the degree or degrees of care proposed in the service area in
which the facility would be located, or (2) the person is not responsi-
ble or is unsuitable to construct and maintain a long-term care facil-
ity because of noncompliance with lawful department orders or be-
cause of revocation of a construction permit or license during the pre-
vious five years.
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(e) A construction permit shall, for the term thereof, constitute a
commitment by the department to the permittee, subject to revoca-
tion for cause, that he shall be permitted to satisfy a particular certi-
Bed need. Certification made to the Federal Housing Administration
pursuant to subsection (c) of this section shall not constitute a com-
mitment by the department to permit the applicant concerned to sat-
isfy a particular need unless he is issued a construction permit.

(f) Theé term of a construction permit shall be as the department
imposes by erder but shall not be for more than three years or for less
than one year. Notwithstanding the stated term, a construction permit
shall expire one year from the date of issuance if there has been no
construction within such period. Expiration of a construction permit
shall be without prejudice to the right of the permittee to file an ap-
plication pursuant to section 6.

(g) The department shall specify on every construction permit is-
sued the term thereof, the name and address of the permittee, the
name and address of the proposed facility or of the facility to be ex-
tended or altered, the certified need to be satisfied, and any other re-
striction which it may require.

CoMMENT: This section establishes procedures for the issuance of
construction permits. Its provisions and the provisions of the next
section (which establishes licensing requirements) serve the impor-
tant function of controlling entry into the long-term care field.
The premise of the draftsmen is that the character, capacity, and
control of the facility premises of the operator will relate directly
to the record of the facility in complying with statutory and regu-
latory requirements and to the quality of care provided at the
facility.#8 Consistent with this view, the draftsmen have included

48 Massachusetts has considered a person’s past record in the operation of health
care facilities to determine whether he is likely to comply with all requirements in
the operation of a facility. For example, the Department of Public Health on May
4, 1970, denied a request that it issue the Federal Housing Administration (FHA)
a certificate of need for a project to construct a nursing home which would have
replaced an existing facility. The ground for the denial was that the person involved
was a substantial shareholder and officer of corporations holding the licenses of two
substandard nursing homes, one of which was the facility to be replaced by the
proposed new construction. Both existing facilities were later closed by department
order. See Vineyard Haven Nursing Home, Inc,, Mass. Dep’t Pub. Health, June 9,
1970; Billerica Mt. Pleasant Nursing Home, Inc. v. Frechette, Eq. Docket No. 91412
(Mass. Suffolk Super. Ct., 1970); see also Carney v. Frechette, Eq. Docket No. 91673
(Mass. Suffolk Super. Ct., 1970). In another case, the Commissioner of Public Health
recently disapproved a proposed corporation, the purpose of which was to become
the licensee of an existing nursing home, on a finding that the person named as

Fed
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in the section provisions which establish entry requirements for
persons seeking permission to build and operate long-term care
facilities. The section, in addition, is designed to limit construction
to facilities which will satisfy a demonstrated need and which will
comply with construction requirements and thus be suitable for
the delivery of long-term care when completed.*?

Subsections (b)(1) and (b)(2) prescribe entry requirements for
persons seeking approval to construct facilities, and through sec-
tion 22(a) conditions which permittees must meet in order to
retain their permits. Subsection (b)(1) requires ownership, or suf-
ficient rights of ownership to construct a facility, because a person
who does not own the property on which he proposes to construct
a facility may be unable to comply with all statutory and regulatory
requirements governing physical arrangements. Since the degree
of control necessary for the proper construction and operation of
a facility will depend on the nature and the scope of the under-
taking, the act gives the department discretion to determine what
rights of ownership are necessary in a particular case.

While subsection (b)(1) pertains to the authority of the applicant
over the facility, subsection (b)(2) is directed principally toward
the character and capacity of the applicant himself.*® The para-

president and treasurer could not be deemed a suitable person from his record in
nursing home administration. The decision of the Commissioner states in part:
“The fact that since May 1, 1969, [the principal incorporator] has been the admin-
istrator of another nursing home which has been seriously and chronically below
minimum required standards in almost all respects of its operation, including pa-
tient care, indicates that he is an unsuitable person to form a corporation with the
authority to be a licensee of an institution requiring a license from this Depart-
ment.” Bri-Mar Nursing Home, Inc, Mass. Dep't Pub. Health, June 30, 1970 (decided
under Mass. GEN. Laws ANN. ch. 155, § 2B (1970), which requires that the state
health department conduct an investigation, hold a hearing, and grant approval
before the secretary of state may allow the incorporation of any applicant for in-
corporation whose charter includes the power of be a licensee of a health facility). *

49 For a requirement similar to § 7(b)(3) (approval of plans and specifications),
see ALASRA STAT. § 18.20.080(b) (1970); ARK. STAT. ANN. § 82-347 (Supp. 1969); KaAn.
StAT. ANN. § 39-933 (1964); N.H. REv. STAT. ANN. § 151.6 (1955). For a requirement
similar to § 7(b)(4) (finding of need), sce N.Y. Pus. HeaLTt LAw § 2801-a(3) (McKin-
ney Supp. 1970) (need as a factor considered in approval of certificate of incorpora-
tion or of application for establishment of nursing home).

50 A writer for a leading business newsweekly concluded after a study of nursing
home chains that “top management in the nursing home business, taken as a whole,
is a motley group. . . . Second-echelon expertise . . . apparently is as scarce as the
Rh-negative factor.” Elliott, No Tired Blood: Nursing Home Operators Are Long
‘on Enthusiasm, Short of Experience, BArRRON’s, Feb. 24, 1969, at 26.
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graph contains two parts, one devoted to the applicant and the
other to principals of an applicant which is not a natural person.5
Any test of suitability, to be effective, must take into account the
trend in the health industry toward corporate ownership of facil-
ities.” In order to provide prospective permittees and licensees
with guidance as to department policy on ownership and suitabil-
ity, the department should issue guidelines or regulations covering
subsections (b)(1) and (b)(2) and the corresponding subsections of
section 8.3

The purpose of subsections (b)(4) and (c) is to relate the grantmg
of construction permits to certification of need under section 4.
Under subsection (b)(4), the department cannot approve an appli-
cation for a construction permit where the proposed construction
would increase patient capacity by more than four patients® un-
less the state plan for the distribution of long-term beds and facil-
ities indicates a need for beds, in the number and of the degree
proposed, in the service area of the state in which the facility or
construction site is located. In a case of limited need for beds, sub-
section (c) requires the department to choose among competing
applicants on the basis of the relative merits of their credentials

51 “Controlling person” is included as a principal of a corporate applicant. The
concept of control is a familiar feature of various federal regulatory schemes. See,
eg, 2 L. Loss, SECUNITIES REGULATION 764-83 (1961). As used herein, controlling
person means any stockholder of a corporation with the power to exercise a con-
trolling influence over the management or policies of the corporation. In a large,
publicly held corporation, a person with ten percent or less of the stock of the cor-,
poration may be a controlling person; in a small, closed corporation, a larger per-
centage holding will generally be necessary to place a person in a position of con-
trol.

52 Cf. Elliott, Unhealthy Growth? The Nursing Home Business Is Expanding at
a Feverish Pace, BARRON’s, Feb, 10, 1969, at $-16.

53 In applying the standards of § 7(b)(2)(B) to principals of corporations, for ex-
ample, the department may wish to distinguish between active and inactive prin-
cipals. For the officer of a corporation who is charged with supervising the operation
of a facility, the department could properly insist upon appropriate business or pro-
fessional experience; however, for a director not involved in day-to-day operations,
the department should probably not insist on any special business or professional
competence.

54 The provision of § 7(b)(4) which allows additions increasing patient capacity
by less than five without a finding of need is a de minimis exception to the fourth
requirement for a construction permit, If the state follows federal recommendations
and fixes the maximum number of patients per room at four, see 35 Fed. Reg. 8990
(1970), 45 CF.R. § 249.10(a)(1)(i) (1970), the exception will allow the addition of
one room of maximum size or several smaller rooms.
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rather than on any arbitrary basis such as precedence in filing.%
Every selection must be in accordance with regulations adopted
by the department to implement the subsection, and will be sub-
ject to administrative and judicial review under sections 19 and
25.

In recognition of the role which the Federal Housing Admin-
istration (FHA) plays in insuring mortgages of nursing homes,%
subsection (d) authorizes the department to certify the need for
projects to the FHA upon request. Since a person seeking FHA
mortgage insurance will require a permit from the department in
order to construct a facility, the subsection directs the depart-
ment (in the interest of not misleading either the FHA or the
applicant for mortgage insurance) to refuse certification for any
project which it could not approve under subsection (b) because
of the applicant’s bad standing with the department. By the terms
of subsection (e), certification to the FHA is not a commitment,
permanent or conditional, to allow the applicant to satisfy a par-
ticular need. Notwithstanding subsection (d), every applicant for
a construction permit must satisfy all requirements of subsections
(b) and (c).

Subsection (f) establishes the term for a construction permit,’

55 Choice on a merit basis not only accords with the purpose of the act to pro-
mote the rational development of facilities, but also is intended to preclude the pos-
sibility of agency misfeasance in the choice among applicants.

56 The Federal Housing Administration (FHA) insures mortgages, including ad-
vances made during construction, on nursing homes either of the proprietary or the
non-profit type pursuant to the National Housing Act § 232, 12 US.C. § 1715w
(Supp. V, 1970). See 24 C.F.R. § 200.22 (1970). The FHA cannot insure a mortgage
unless it has received from the state agency administering the Hill-Burton program
a certification that (i) there is a need for the nursing home in question and (ii)
there is in force in the state reasonable minimum standards of licensure and methods
of operation for nursing homes. National Housing Act § 232(d)(4), 12 US.C. § 1715w
(d)(4) (Supp. V, 1970); see also Public Health Service Act § 604(a)(1), 42 U.S.C. §
291d(a)(1) (1964). The form forwarded to state agencies for the purpose of obtaining
certification is entitled, Certificate of Need for Nursing Homes and Assurance of
Enforcement of State Standards. FHA Form No. 2576 (revised April 1966).

57 Unless a term is fixed, an applicant may be willing to keep his project alive
indefinitely while he attempts to arrange financing. In the meantime, the nced
assigned remains unmet and the plans may become obsolete and require changes and
administrative review to comply with current requirements. See Schaffer v. Fre-
chette, Civil No. 309835 (Mass. Middlesex Super. Ct., filed 1970), in which judicial
review is pending respecting the cancellation of a construction project by the state
health department because the applicant had failed to meet the agency’s deadline
for the start of construction after almost four years had elapsed from the approval
of the project.
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and allows the department discretion to refuse a second permit to
a permittee who does not complete a project within the term of
his initial permit or to declare a permit void where the permittee
has not initiated construction within the first year of the term of
his permit.

Section 8. Issuance of Licenses

(a) i_Ipqn receipt and review of an application for a license pur-
suant to section 6, the department shall issue a license if it finds that
all requireménts of subsection (b) of this section are met. In the case
of an apphcauon for a renewal license, if all requirements of sub-
section (b) are not met, the departinent may in its discretion issue a
conditional license, provided that care given in the facility is adequate
to patient needs and the facility has demonstrated improvement and
evidences potential for compliance within the term of said license. In
no case, ﬁowever, shall the department issue any person more than
two consecutive conditional licenses for the same facility.

(b) The requirements for a license shall be:

(1) that the applicant or the licensee if a previous license has
been issued, be the-owner of the facility or have at least such inter-
est in the premises as the department finds necessary for the opera-
tion of a long-term care facility;

(2) (A) that an individual applicant or licensee if a previous
license has been issued, be a person responsible and suitable “to
maintain a long-term care facility by virtue of financial capacity,
good moral character, appropriate business or professional ex-
perience, a record of compliance with lawful department orders
(if any), and a lack of revocation of a construction permit or license
during the previous five years, and (B) that every partner, trustee,
officer, director and controlling person of an applicant which is not
an individual be a person responsible and suitable to operate or to
direct or participate in the operation of a facility by virtue of good
moral character, appropriate business or professional experience, a
record of compliance with lawful department ordexs (if any), and
lack of revocation of a construction permit or license during the
previous five years;

(3) that the facility be under the supervision of an administra-
tor, who is of good moral character, responsible and qualified by
training and experience, who assures that services required under
this subsection are so organized and administered as to be available
to patients as needed; :
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(4) that the facility (A) assure that the total health care
program of each patient is under the supervision of a physician
who sees the patient as needed but at least quarterly and (B) ar-
range to have a physician available to furnish necessary medical
care in the event of an emergency when the patient’s physician
cannot be reached;

(5) that the facility provided, in the event of a minor acute
illness of a temporary nature, for bedside care (A) under the di-
rection of a physician, and (B) by or under the supervision of a
registered nurse or licensed practical nurse;

(6) that the facility maintain a dietary service, (A) under which
at least three meals a day constituting a nutritionally adequate diet
are prepared and served under sanitary conditions and competent
supervision and are served by means of tray service to nonambula-
tory patients, and (B) under which menus and special diets for
patients are planned by, or in regular consultation with, a dietitian
‘or a nutritionist;

(7) that the facility provide protective and personal services of
the type and in the amount needed by each patient, including (A)
assistance as needed with the routine activities of daily living and
(B) access at all times to a responsible staff member on duty in the
facility, to whom patients can report injuries, symptoms of illness,
or emergencies, and who is immediately responsible for assuring
that appropriate action is taken promptly;

(8) that the facility assure that all pauents have available on a
regular basis social services planned by or in regular consultation
with a social worker;

(9) that the facility provide that all patients have available on
a regular basis recreational activities which are appropriate to indi-
vidual needs;

(10) that the facility have safe and appropriate policies and
procedures for the storage and administration of drugs and biologi-
cals;

(11) that the facility maintain for each patient a comprehensive
health record which is accurate, current, and available in the
facility;

(12) that the facility (A) provide each patient with safe, sani-
tary, and reasonably private living accommodations, and (B) have
sitting rooms, bath and toilet rooms, and utility closets, suitable
designed, located, and equipped and in such ratio to beds or units
as the department shall establish by regulation;
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(13) that the facility provide for periodic evaluation of each pa-
tient’s physical and mental condition and his responsiveness to the
care provided in the facility, and thereafter for appropriate action,
including discharge or transfer, if the evaluation indicates that the
patient’s health needs would be better met through alternative non-
institutional or institutional arrangements;

(14) that the facility be in compliance with all applicable laws
governing safety and sanitation;

(15) that the facility have a written disaster plan, approved by
the department, which shall be followed in the event of fire, explo-
sion, or other disaster; and

(16) that the facility be in substantial compliance with such
other requirements for a license as the departinent may establish
by regulation under this paragraph.

() An applicant may use any name for the facility which he pro-
poses to operate, provided that such name—

(1) is sufficiently distinctive to distinguish the facility from
other facilities in the state;

(2) does not tend in any way to mislead the public as to the de-
gree or degrees of care to be provided; and

(3) does not contain (A) the word “hospital” unless the facility
will provide only intensive nursing care (degree I), (B) the words
“convalescent,” “rehabilitative,” or “rehabilitation” unless the fa-
cility will primarily provide intensive mursing care (degree I) or
skilled nursing care (degree II), or (C) the word “nursing” if the
facility will primarily provide resident care (degree IV).

Upon issuance of a license, a facility shall be known by the name
appearing on its license. Such name shall appear conspicuously in all
listings made, in all advertisements placed, and on all stationery and
forms used by the licensee in connection with the operation of the
facility. The name of the facility shall not be changed without the
consent of the department.

(d) The term of a full license shall be two years, and the term of
each conditional license shall be as the department determines but
shall not exceed six months. Notwithstanding its term, the license
authorizing operation of a facility shall expire upon voluntary closure
of the facility, and notwithstanding its term, the license shall continue
in force pending department action if a timely and proper application
for a renewal license has been filed pursuant to section 6(c).

(e) The department shall specify on every license issued the term
thereof, the name and address of the licensee, the name and address of
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the facility, the classification of the facility, the bed quota of the facil-
ity and each identifiable unit thereof, and any other restriction which
it may require. In the case of a conditional license, the license shall
bear the legend, “conditional license,” and shall list thereon or on an
exhibit thereto all deficiencies which prevent issuance of a full license.
(f) Every licensee shall be entitled to file a written request for an
increase in its bed quota with the department at any time. The de-
partment shall give timely consideration to every such request and shall
thereupon notify the requesting licensee of its action and the grounds
therefor. The department may reject summarily any request made
during the first six months of the term of a license or made within
six months of the effective date of a reduction in quota under section
21. In no case shall the department grant a request unless there is a
certified need for long-term beds of the degree or degrees of care in-
volved in the service area in which the affected facility is located.

CoMmMENT: The primary function of this section is to prescribe
standards and to establish procedures for the issuance of licenses.
Wherever an applicant for an original license fails to meet fully
any statutory requirement of subsections (1) to (15) or substan-
tially to meet any administrative requirement established under
subsection (16), the department must deny his application under
section 19. Once a person is licensed, if the department proposes
to revoke his license for violation of any provision of subsection
(b), the proper section under which to proceed is section 22.
Since every facility which qualifies for licensure is entitled un-
der section 11 to classification at least as a resident care (degree IV)
facility, the requirements for a license are not only the minimum
standards which any facility must meet to retain its license but also
the standards for a resident care facility. In drafting subsection (b),
the authors have drawn largely from the federal recommended
standards for resident care.®® The authors have supplemented these
federal recommended standards with requirements for pharma-
ceutical policies and practices® and for a written disaster plan.%

58 See 35 Fed. Reg. 8990 (1970), 45 C.F.R. § 234.130(d)(4) (1970). As originally
adopted, the regulation established minimum standards for services in intermediate
care facilities, 34 Fed. Reg. 9782 (1969), but as amended this year, the regulation
makes compliance optional for the time being, 35 Fed. Reg. 8990 (1970).

59 For similar provisions, see generally 20 C.F.R. § 405.1127 (1970); 35 Fed. Reg.
6792 (1970), 45 G.F.R. § 249.33(b)(6) (1970); Model Nursing Home Licensing Act §
10(e); JCAH Accreditation Standards ch. 7, at 19-20, ch. 17, at 36 (1968).

670 See 20 C.F.R. § 405.1136 (1970); 35 Fed. Reg. 6792 (1970), 45 C.F.R. § 249.33(b)(9)
(1970).
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In addition, the draftsmen have imposed requirements for owner-
ship which follow those imposed for issuance of a construction
permit.! The inclusion reflects the judgement of the draftsmen
that the character, capacity, and control of the operation as a
whole of the licensee are the most important factors to be consid-
ered in reviewing an application for a license. -

The requirements for a conditional license are purposefully
indefinite.®? The intention is to allow wide discretion to the de-
partment in those instances in which a licensee seeking a renewal
does not qualify for full licensure. Since deciding whether to issue
a conditional license involves an estimation of the licensee’s poten-
tial for correcting deficiencies, the question is one particularly
appropriate for the exercise of discretion. As a safeguard against
abuse, a proviso prohibits the department from issuing any person
more than two consecutive conditional licenses for a particular
facility.

Subsection (c) is designed to protect the public by insuring that
the name of a facility does not misrepresent the degree or degrees
of care which the facility offers.®® Because certain words might be
misleading, the subsection restricts the use of these words.®* Once
a license has been issued, the licensee must use the name of a facil-
ity appearing on such license in all listings and advertisements
and on all stationery.®® Sanctions for violation of this provision are
found in sections 22(b), 23(a)(2), and 27(a).

Subsection (d) establishes the term for a full license and a con-
ditional license. Because the regulatory agency may be unable to
act on a licensee’s application for a renewal prior to the scheduled

61 Compare §§ 8(b)(1), (2) with §§ 7(b)(1), (2) supra.

62 For a similar provision committing issuance of a conditional license to the
standard-setting authonty, see Mass. GEN. LAws ANN. ch, 111, § 71 (Supp. 1970).

63 For similar provisions, see CaL. HEALTH & Sarery CopE § 14015 (West Supp.
1969) (use of term “hospital” restricted); Model Nursing Home Licensing Act § 9
{use of terms “hospital,” “sanitarium,” “rehabilitation centexr” restncted)

64 The word “hospital,” for example, has become associated in the public mind
with intensive medical and nursing care. For this reason, use of the term is reserved
for facilities providing only intensive nursing (degree I) care. Because the words
“convalescent,” “rehabilitative,” and “rehabilitation” have come to imply the avail-
ablhty of restorative therapy, these words are restricted to use by facilities provid-
ing primarily intensive nursmg (degree I) or skilled nursing (degree II) care. Since
“nursing” implies that nursing services are regularly available, facilities providing
primarily resident (degree IV) care are not allowed to use the term.

65 See Model Nursing Home Licensing Act § 9 (nursing home shall use name on
license for its premises).
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expiration of his previous license, the subsection provides that the
license shall continue in force beyond its term pending depart:
ment action if the licensee has filed timely and proper application
for renewal.%®

Subsection (f) allows a licensee to request an increase in its bed
quota at any time. The department may summarily reject any
request made within the first six months of the term of a license
or within six months of a reduction in quota.®” Any increase in
quota is dependent upon a finding of need. Rejection or denial of
a request for an increase in quota could be appealed to the courts
under section 25.% The analog of this subsection for classification
is subsection 11(e).

Section 9. Joint Operations

(a) No person shall operate a long-term care facility jointly with
a hospital, clinic, adult day care center, or self-care units, unless the
department has consented thereto and has issued all necessary licenses.
As a prerequisite to joint operation of a facility and a hospital,
clinic, or adult day care center, the department shall require that
there be a distinct part for each component institution, and as a pre-
requisite to joint operation of a facility and self care units, the depart-
ment shall require that the facility occupy a building either contiguous
or adjacent to such umits.

(b) The department shall grant its consent only if it finds that all
applicable prerequisites and such requirements for joint operation as
it has established by regulation are met. Such requirements shall, as a
minimum, specify the extent to which services may be shared between
or among component institutions and buildings.

(c) Whenever the department finds that requirements adopted
under subsection (b) of this section are inadequate to assure that pa-
tients in a facility receive all services required under this act, it shall

66 The draftsmen have based this provision on Mass. ANN. Laws ch. 30A, § 13
(1966). In any case, it is doubtful that an agency could compel a licensee to cease
operation by merely allowing his license to expire without acting on his application
for renewal. Cf. K. Davis, 1 ADMINISTRATIVE Law TREATIE § 3.01, at 5046 (1958)
[hereinafter cited as Davis].

67 Provision for summary rejections is made to save the agency administering
the act from possible harrassing requests from a licensee.

68 Compare § 8(f) with CAL. HEALTH & SAFETY CoDE §§ 437.7-483.5, 1402.1 (West
Supp. 1969) (request for increase in bed capacity must be approved by local health

- planning agency, which is to consider need as a factor).
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establish such additional requirements as it deems appropriate and
as are reasonable.

‘CoMMENT: Medical complexes including several different types
of institutions and providing a broad range of services, if properly
developed hold forth the promise of a reduction of administrative
costs, integrated services and continuity of care, and convenience
to medical consumers and practmoners alike.®® Some combina-
tions are particularly promising. Examples are: (i) the operation
of intensive nursing care (degree I) and skilled nursing care (degree
II) facilities i In conjunction with a hospital, a clinic, or both for
the purpose of providing coordinated restorative services; and
(ii) the operation of supportive nursing care (degree III) and resi-
dent care (degree IV) facilities in conjunction with clinics, adult
day care centers, and self-care units for the purpose of serving a
community of senior citizens.” Because at present there is little
regulatory experience in this area, the section purposely allows the
department a large measure of flexibility. The prerequisite for
joint operation that each component institution form a distinct
part™ and be in a structure separated from any self-care units
reflects the draftsmen’s view that minimal separation is necessary
for the purpose of assessing compliance with requirements govern-
ing component health institutions.

Section 10. Degrees of Care

The department shall establish by regulation degrees of care which
correspond to the needs of long-term patients for medical and med-
ically related services in an institutional setting. There shall be at
least the following degrees of care: degree I: intensive nursing care;
degree II: skilled nursing care; degree III: supportive nursing care;
and degree IV: resident care, as defined in section 11.

CoMMENT: Sections 10 through 12 establish a mechanism for
differentiating among long-term care facilities on the basis of

69 The draftsmen have found only one state which makes any provision in statute
for the joint operation of health care institutions. See CAL. HEALTH & SAFETY CODE
§ 437.8(d) (West Supp. 1969).

70 For suggested definitions, see § 2(a)(1) (adult day care center) and § 2(a)(17)
(self-care unit) of this act, supra.

71 For definition of “distinct part,” see § 2(a)(6) of this act, supra.
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services rendered and among long-term patients on the basis of
their need for services. The sections build upon the current trend
in both state and federal legislation toward recognizing distinct
“levels” or “degrees” of care.” Such classification has three prin-
cipal goals: to improve the appropriateness of care given patients;
to assure efficient use of health manpower, equipment, and facil-
ities; and to make possible a system of reimbursement for publicly
supported patients which relates directly to patient need for care.™
If classification is to be effective, it must necessarily involve both
facilities and patients, for the essence of the concept is the match-
ing of resources and needs.

Three of the four degrees of care established correspond to
existing federal nursing home programs. Skilled nursing care is
designed to approximate skilled nursing home services under
Title XIX of the Social Security Act and extended care under
Title XVIII of the Social Security Act.™ Supportive nursing care
and resident care are intended to be equivalent to the two levels of
care allowable under the intermediate care facilities program
established pursuant to Title XI of the Social Security Act.” In-

72 The intention of Congress in creating separate programs for nursing homes
was apparently to establish three levels of care varying in intensity and correspond-
ing to the requirements of different classes of patients. Cf. S. Rep. No. 744, 90th
Cong., st Sess. (1967).

Of the states Michigan provides for the classification of both facilitics and pa-
tients on the basis of levels of care. See Sherman, Categories of Care, Nurs. HOMES,
Dec. 1967, at 22-24; Ziel, Medical Review and Nursing Evaluation of Slate Patients
in Nursing Care Facilities and Homes for the Aged, 1970 MicH. Mep. 229-30, See
also ILL. ANN, STAT. ch. 11134, § 3526 (Smith-Hurd Supp. 1970) (classification of
facilities by degrees of care). Connecticut classifies nursing homes under a point
system which is intended to promote quality care but 1s not meant to reflect degrees
of care. See Foote, Progress in Nursing Home Care, 202 J. AMER, MeD. Ass’N 148-50
(1967).

78 For a discussion of the theory and goals of classification, see Frechette and
Levey, Current Concepts, Massachusetts Nursing Homes Today, 272 N. ENc. J.
MEp. at 1011 (1965); Sherman, Categories of Care, Nurs. HoMEs, Dec. 1967, at 22-24.

74 Cf. Social Security Act §§ 1861, 1902(a)(28), 42 U.S.C. §§ 139-5-s(h), 1396a(a)(28)
(Supp. V, 1970); 20 C.F.R. §§ 405.1101-405.1137 (1970); 35 Fed. Reg. 6792(11) (1970),
45 C.F.R. §§ 249.33(a)(1), (b) (1970).

75 Cf. Social Security Act § 1121(c), 42 U.S.C. § 1320a(e) (Supp. V, 1970). Regula-
tions issued by the Social & Rehabilitation Service permit “two or more distinct
levels of care” under the intermediate care facilities program, provided that at least
one of the levels provided requires the “[ijmmediate supervision of the facility’s
health services by a registered professional nurse or a licensed practical nurse em-
ployed full-time in the facility and on duty during the day shift.” See 85 Fed. Reg.
8990 (1970), 45 CF.R. § 234.130(d)(4)(vii)(a) (1970).
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tensive nursing care is not the equivalent of any existing federal
nursing home program, although it is closest in practice and sim-
ilar in concept to the program for extended care facilities.” The
level is meant to correspond to the care usually given in chronic
disease hospitals and in the best extended care facilities.

" Section 11. Classification of Facilities; Special Designations

(a) The department shall, on the basis of an inspection, classify
each long-term care facility according to the degree or degrees of care
which it finds the facility qualified to provide. No facility shall be
found qualified to provide multiple degrees of care unless it mamtams
at least one identifiable unit per degree of care. %erz{rﬁe depart-

~ment finds a facility qualifed to provide more than one d' ee of care,
it shall establish a bed quota for each unit. For the purpdseof this sec-
tion and section 12, the department shall by regulation establish a
maximum and a minimum number of beds allowable per unit.

(b) In determining whether a facility is qualified t\sK\B}rowde a
particular degree of care, the department shall apply the\following
requirements and such additional requirements as it has estgblished
under subsection (c): 4

(1) For intensive nursing care (degree I), the facility —

(A) employs a full-time medical director who supervises the
administration of medical, nursing, and restorative care and the
planning of special diets;

(B) maintains an organized nursing service which consists of
a director of nursing seven days a week during the day shift, a
supervisor of nurses at all times, a charge nurse at all times, and
sufficient other nursing and ancillary staff;

(C) provides for the planning and preparation of menus and
diets by or under the supervision of a dietitian or nutritionist;

(D) maintains or provides on the premises an organized re-
storative therapy service;

(E) has nurses’ stations and utility rooms suitably designed,
Jocated, and equipped and in such ratio to beds or units as the
department shall establish by regulation; and

(F) °maintains a transfer agreement with one or more hos-
pitals.

(2) For skilled nursing care (degree II), the facility —

76 For a discussion of the purpose of extended care, see 20 CF.R. §§ 405.1101
@, @ (1970).
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(A) employs a medical director who supervises the admin-
istration of medical, nursing, and restorative care and the
planning of special diets;

(B) maintains an organized nursing service which consists of
a director of nursing seven days a week during the day shift, a
supervisor of nurses full-time if the bed quota for skilled nursing
‘care is more than [maximum number of beds to be allowed in
identifiable unit], a charge nurse at all times, and sufficient other
nursing and ancillary staff; )

(C) provides for the planning and preparation of menus and
diets by or under the supervision of a dietitian or nutritionist;

(D) provides or assures the availability of restorative therapy
services on the basis of patient need for such services;

“(E) has nurses’ stations and utility rooms suitably designed,
located, and equipped and in such ratio to beds or units as the
department shall establish by regulation; and

(F) maintains a transfer agreement with one or more hos-
pitals. .

(3) For supportive nursing care (degree III), the facility —

(A) maintains an organized nursing service which consists of
a head nurse seven days a week during the day shift and sufficient
other nursing and ancillary staff; and

(B) has nurses’ stations and utility rooms suitably designed,
located, and equipped to meet patient needs and in such ratio to
beds or units as the department shall establish by regulation.
(4) Every director of nursing and every supervisor of nurses

shall be a registered nurse; every head nurse shall be a registered

nurse where the bed quota for supportive nursing care is more than,

[maximum number of beds to be allowed in identifiable unit];

every charge nurse and other member of the nursing staff shall be a

registered nurse or a licensed practical nurse; and every member of

the ancillary staff, including nurses’ aides, orderlies, attendants, and
ward clerks, shall be a responsible individual and shall have such
qualifications as the department shall establish by regulation;

(c) The department shall by regulation establish requirements,
in addition to the requirements of subsection (b), for determining
whether a facility is qualified to provide a particular degree of care.
Such regulations shall include criteria for the application of require-
ments to multiple unit facilities and shall cover at least the following:
physician services, nursing services, dietary services, social services, rec-
reational activities, pharmaceutical sexrvices, patient care review, and
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administration, including written policies and admissions, transfers,
and discharges.

(d) Every licensee shall be entitled to file a written requ&st for a
change in classification with the department at any time. The depart-
ment shall give timely consideration to every such request and shall
thereupon notify the requesting licensee of its action and the grounds
therefor. The department may reject summarily any request made
during the first six months of the term of a license or made within
six months of the effective date of a reclassification under section 21.
In no case shall the department grant a request unless there is a certi-
fied need for long-term beds of the degree or degrees of care proposed
in the service area in which the affected facility is located.

CoMMENT: Section 11 provides for the classification of facilities in
accordance with the degrees of care established under section 10.
By the terms of subsection (a), the department may classify a facil-
ity to provide one or more degrees of care. For ease of administra-
tion of standards, the subsection requires at least one identifiable
unit per degree of care.”” In addition, the department is directed
to fix the maximum and minum number of beds in any unit. This
is necessary in the draftsmen’s view if the requirements in sub-
sections (b) and (c) are to have a uniform effect on facilities.

The purpose of subsection (b) is to establish the basic features
distinguishing the degrees of care as they are applied to facilities.
Because the intention of the act is that every licensed facility will
be eligible to provide at least resident care, there are no require-
ments for classification as a resident care facility aside from the
requirements for licensure in section 8(b). In contrast, there are
specific requirements for facilities which propose to offer any of
the three levels of nursing care. All three degrees of nursing care
have as common elements the requirement of an organized nurs-
ing service and the requirement of nurses’ stations and utility
Tooms to support nursing activities.

As applied to facilities, the feature of intensive nursing and
skilled nursing care which distinguishes these degrees from sup-
portive nursing care is the inclusion of medical direction and
restorative therapy services. Since patients in supportive nursing
units and facilities will pnmarlly be ambulatory patients requir-

77 For definition of “jdentifiable unit,” see § 2(a)(8), supra.
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ing maintenance level care, subsection (b) provides for minimal
nursing supervision but not for such expensive and unnecessary
services as restorative therapy.” Patients under degrees I and II
will require higher intensity nursing care, restorative therapy ser-
vices, and sometimes special diets; therefore, the conditions which
facilities must meet in order to qualify have been designed to sat-
isfy these patients requirements.” In addition, because of the
importance of the rehabilitation function, facilities providing the
two higher degrees of care must be under medical direction® and
have arrangements with one or more hospitals which assure con-
tinuity of patient care in the case of a transfer.5! Intensive nursing
care is a higher intensity level than skilled nursing care. Hence,
subsection (b), in addition to requiring additional professional
nursing personnel, provides for full-time medical direction and
for an in-house rehabilitation service. Since this degree is in essence
an extension of hospital nursing and rehabilitative care, the de-
partment may wish, as a-matter of policy, to encourage or to re-
quire the building of facilities with degree I capabilities as distinct
parts of hospitals.

Subsection (b)(4) establishes the professional qualifications of
nursing personnel enumerated under the preceding paragraphs
of the subsection. The requirements accord with those contained
in regulations under the Social Security Act.?

Subsection (d) allows a licensee to request a change in classifica-
tion at any time and is similar to subsection 8(f).

78 Compare § 11(b)(3)(A) with 35 Fed. Reg. 8990 (1970), 45 C.F.R. § 234.130(b)(4)
(vii)(a) (1970).

79 For nursing care, compare §§ 11(b)(1)(B), (2)(B) with 20 C.F.R. § 405.1124(a)-
() (1970) and 35 Fed. Reg. 6792 (1970), 45 C.F.R. § 249.33(b)(1)-(3) (1970); for re-
storative therapy services, compare §§ 11(b)(1)(D), (2)(D) with 20 C.F.R. § 405.1126(c)
(1970); for dietary services, compare §§ 11(b)(1)(C), (2)(C) with 20 C.F.R. §§ 405.1125
(@ (), (f) (1970) and 35 Fed. Reg. 6792 (1970), 45 C.F.R. § 249.35(b)(4) (1970). See
generally, Model Nursing Home Licensing Act §§ 10(b), (d), (g); JCAH Accreditation
Standards chs. 3, 8, 10, 13 (1968).

80 Compare §§ 11(b)(1)(A), (2)(A) with 20 CF.R. § 405.1128 (1970) and 35 Fed.
Reg. 6792 (1970), 45 C.F.R. § 249.33(b) (7) (1970). See also JCAH Accreditation Stan.
dards ch. 2, at 9-10 (1968); Anderson, A Practical Plan for Medical Direction of
Nursing Homes, HospiTaLs, July 16, 1967, 66-72.

81 Compare §§ 11(b)(1)(F), (2)(F) with 20 C.F.R. § 405.1133 (1970) and 35 Fed.
Reg. 6792 (1970), 45 C.F.R. §§ 249.33(b)(8), (c) (1970). See also JCAH Accreditation
Standards ch. 5 (1968).

82 See 20 CF.R. §§ 405.1124(a)-(d) (1970); 35 Fed. Reg. 6792 (1970), 45 CF.R.
§§ 249.33(b)(1) (), (i) (1970).
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'Secnon 12: Classzﬁcatzon of Patients; Special Categories

(a) The department shall provide for the classification of each pa-
tient seeking admission to a long-term care facility, and for the peri-
odic classification of each pauent in a facility, according to the degree
'of care which such patient requires. Classification shall be made on
the basis of a medical evaluation of the need for care and shall be
subject to review by a medical review team. The department shall by
regulation establish criteria which shall govern the classification of pa-
tients and reqmrements which shall govern the composition and du-
ties of medical review teams.

(b) The department shall develop and implement procedures
which assure, as far as practicable, that placement of patients is ap-
propriate to the needs of patients for medical and medically related
services. In no case shall a licensee accept a patient for admission to a
facility, unless such patient has been classified in accordance with this
section and regulations hereunder, and in no case shall a licensee ac-
cept a patient found to require a particular degree of care for admis-
sion to a facility or unit thereof which provides a different degree of
care, unless such other degree of care is adequate to meet the patient’s
needs and such placement does not have the effect of depriving an-
other patient in the facility of appropriate care.

ComMENT: Section 12 serves the function for patients which sec-
tion 11 serves for facilities: classification in accordance with the
degrees of care established under section 10. By the terms of sub-
section (a), the department will share responsibility for patient
classification with private practitioners and medical review teams.5?
For its part, the department will establish the criteria to be applied
in classifying patients and will prescribe the composition and du-
ties of medical review teams. Under the scheme proposed, physi-
cians will have the primary responsibility both for classifying
patients prior to admission and for periodically reviewing classi-
fications assigned upon admission.®* Each medical review team, as

83 The draftsmen have based § 12(a) on the proposal of the Social and Rehabilita-
tion Service for a regulanon governing periodic medical review and medical
inspections in skilled nursing homes and mental hospital. See 45 CF.R. § 250.23
(proposed regulation) (2 MEDICARE & MEpIcAID GUIDE § 26,101 (May 16, 1970)).

84 If the proposed regulanons of the Social and Rehabilitation Service for medical
reviews in skilled nursing homes is adopted without modification, states will have
to require that physicians classify all patients eligible for medical assistance. See
45 CFR. § 25023 (proposed regulation) (2 MEDICARE & Mepicaip GuUDE
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the name implies, is meant to be a group, under the direction of a
physician, consisting of practioners in a variety of medical and al-
lied professions. Because of its inter-disciplinary nature, the team
should be expected to provide a comprehensive review which may
indicate that continued placement of a patient in a facility or unit
is unnecessary or inappropriate and that alternative placement is
desirable or necessary. In addition to monitoring placements, the
medical review team can serve the related function, insofar as
placement is appropriate, of making recommendations as to pa-
tient care plans. As the section stands, it would be possible to have
teams composed of private practitioners or of government em-
ployees or both. )

The draftsmen have purposefully omitted detail from the sub-
section (a) for the reason that patient care review is an area in
which few states have experience and hence an area which is ap-
propriate for experimentation. Once a state has had several years’
experience with patient care review, it can recommend amend-
ment of the section to include a detailed scheme for patient classi-
fication if it finds that regulations are inadequate to accomplish
its purposes. As a guide to establishing a patient care review mech-
anism, states will want to consider carefully existing patterns of
review required for participation in the federal extended care
facilities and skilled nursing home programs.85 Several states have
initiated programs for the classification of patients which can pro-
vide models for fixing classification criteria.??

Subsection (b) directs the department to establish procedures
which will assure appropriate placement of patients. As an initial
measure, the subsection takes two steps in this direction: (i) a
licensee is prohibited from admitting a patient who has not been
evaluated and classified; (ii) once a patient has been classified, a

q 26,106 (May 16, 1970)). Regardless of the final form of the rcgulation, however,
under this act a state need not require that a physician himself perform the
classification of patients not eligible for medical assistance as long as classification
is on the basis of medical records and under the direction of the physician.

85 See 20 C.F.R. § 405.1137 (1970); 34 Fed. Reg. 3745 (1970), 45 C.F.R. § 250.20
(1970).

86 See, e.g., Statement of Tennessee Medicaid Policy Review Committee and
Tennessee Department of Public Health, in 2 MepIcARE & MEepicAlp Gume 426,101
(May 19, 1970); Ziel, Medical Review and Nursing Evaluation of State Patienls in
Nuzrsing Care Facilities and Homes for the Aged, 1970 MicH, Mep. 229-30,
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licensee may not accept the patient for admission, unless the ad-
mlttmg facility or unit provides the same or a higher degree of

. care as required by the Patlent and the effect of the placement will
not be to deprive another patient already in the facility of appro-
priate care.®” Because of problems associated with the transfer of
long-term patients, strict prohibitions such as those recommended
to cover admissions may not be justified in cases of patients whose
conditions change while under care in a facility. In establishing
procedures to implement the subsection, the department may wish
to be more insistent upon transfer where movement will be from
one unit of a facility to another than where movement will be
between facilities. It may also be helpful to establish circumstances
where transfer is necessary and where transfer is merely desirable.
If the department chooses not to require transfer where desirable
but not necessary, the facility involved will in some cases decide
upon transfer, provided that medical care reimbursement is re-
lated directly to patient classification.

Section 13. Reporting of Epidemic Disease, Accidents, and Signifi-
cant Changes in Patient Condition

(a) Every administrator of a long-term care facility shall, at the
first evidence of epidemic disease occurring at the facility under his
supervision, report such occurrence immediately to the department,
and he shall, within three days thereafter, file a written statement of
such report with the department.

(b) Every administrator of a long-term care facility shall promptly
record any accident or untoward incident affecting the health or
safety of a patient in the facility under his supervision in the compre-
hensive health record of such patient, and he shall, within seven days
of such accident or incident, file a written report thereon with the
department.

(c) Every administrator of a long-term care facility shall notify
the sponsor of a patient, and the next of kin of such patient (when-
ever he is a different person from the sponsor), within twenty-four
hours, or as soon as practicable thereafter, of any accident or unto-
ward incident affecting the health or safety of a patient, any signifi-

87 For example, under this act a facility would not be allowed to make room
for a private pauent requmng intensive nursing (degree I) care by shxftmg a
publicly-aided patient requiring the same degree of care into a skilled nursing
(degree II) bed.
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cant change in the physical or mental condition of a patient, or of the
death of a patient in the facility under his supervision.

CoMMENT: Section 13 is the first of six sections designed to safe-
guard the rights and interests of patients and their relatives. The
section requires the reporting of epidemic disease and accidents to
the department and the reporting of accidents and significant
changes in patient condition to the appropriate sponsor or rela-
tive.88 Since “‘epidemic disease,” “accident,” and “untoward inci-
dent” have particular meanings in the medical context, the depart-
ment should define these terms under authority of section 2(b).5

The two main policies of the subsection (c) are first, that the
relative should be notified in'times of crisis as a matter of courtesy,
and second, that the legal interests of a patient should be protected
if he has suffered an actionable injury.

Under all three subsections, the administrator of the facility is
the person legally charged with the responsibility of notification.
In view of the recent recognition of the long-term facility admin-
istrator as a professional,®® the draftsmen consider it proper to vest

88 For a similar requirement for the reporting of accidents, see N.Y.C. Hosp. Cope
§ 5.06 (1963), supra note 30. A pattern of accidents in a facility may indicate
existence of an unsafe condition. Whenever a particular patient is involved in a
series of accidents, the pattern may indicate deteriorating physical condition, lack
of sufficient supervision, or both.

89 While salmonella may cause only temporary discomfort to healthy persons, it
poses a serious threat to patients weakened by disease or by infirmities associated
with advanced age. An outbreak of salmonella at a Baltimore nursing home in
August resulted in the deaths of 25 patients in a patient population of 144.
According to the Maryland State Secretary for Health and Mental Hygiene, failure
by the facility to report the first evidence of disease was a violation of state require-
ments and prevented public health authorities from taking immediate action to
arrest the spread of the disease. Washington Post, August 20, 1970, at Bl, col. 7,
at B4, col. 4.

90 States participating in the medical assistance program are required to have
a program “for the licensing of administrators of nursing homes.” Social Security Act
§§ 1902(2)(29), 1908, 42 US.C. §§ 1396a(a)(29), 1396g (Supp. V, 1970). If the adminis-
trator of a facility is imbued with a sense of professional ethics, his views and interests
relative to a facility may differ markedly from those of the owner or persons with
a proprietary interest in the facility. During an appeal hearing concerning a
Massachusetts nursing home the administrator of the facility, when called as a
witness on behalf of the licensee, gave the following opinion of the facility:

Well, 'm not too happy with the home. I never have been. I've
always thought it was ill kept. We did try to make it better by
keeping the odor down with lysol, and things like that, but you see,
the urine odor was already in the floor. . . . We do have pride. The
home is on Highland Avenue and we would like it to look like the
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legal responsibility in the member of the facility staff who has in
fact generally fulfilled this function during most of the past decade.
It should be noted that a willful failure to report epidemic dis-
ease, an accident, a death, or a significant change in patient condi-
tion can be prosecuted under section 27(a). If the administrator is
the licensee, a willful failure to report would also be cause for
license revocation.

Section 14. Confidentiality of Records

(a) Information contained in comprehensive health records main-
tained pursuant to subsection 8(b)(11) and property records main-
tained pursuant to subsection 17(c), shall be kept confidential. Such
records shall be accessible for examination and copying only to
authorized persons.

(b) The following persons shall be deemed “authorized” under
this section to examine and copy from the comprehensive health rec-
ord and the property record of a patient: (1) any person or agency
designated by the department; (2) the sponsor of the patient; (3) the
administrator of the facility; and (4) with respect only to the compre-
hensive health record, the patient’s physician, any other attending
physician, the director of nursing or head nurse of the facility, any
supervisor of nurses or charge nurse of the facility, and such other in-
dividuals as the department may approve.

(c) Information received by the department through inspection of
any comprehensive health record or any property record shall not be
disclosed to any but authorized persons, except when disclosed in a
manner which does not identify the patient, or when disclosed pursu-
ant to an order of a court or in an adjudication held hereunder, or
when disclosed with the consent of the affected patient, if he is compe-
tent, or of his sponsor, if he is not.

(d) Notwithstanding any of the foregoing provisions, the depart-
ment shall make available to the public, or provide the public with
access to, any notice of hearing, any decision of the department, and
any order of the department which pertains to a long-term care facil-

ity.

other houses. around there. I have really been ashamed of.saying

that I worked there at times and I would like to see it kept better.
Fall River Manor Nursing Home, Mass. Dep’t Pub. Health, Dec. 9, 1969, transcript
of appeal hearing, Sept. 16, 1969, at 35 (on file at Mass, Dep’t Pub. Health).
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ComMENT: The purpose of this section is twofold. First it protects
the patient by providing for the confidentiality of his records.”
Second, it provides guidelines for the department as to the permis-
sible form and content of the disclosures which may be necessary
in the performance of its duties.

Subsection (c) provides that, except under the limited circum-
stances of subsection (d), the department may disclose confidential
information received through the inspection of a patient’s records
under the four enumerated conditions only.?

Subsection (d) provides that the department shall make avail-
able to the public notices of hearings, decisions, and orders of the
department pertaining to any long-term care facility, even if such
documents contain information which otherwise would be treated
as confidential. In many hearings, especially where adequacy of
care is at issue, reports concerning particular patients may form a
~ part of the evidence presented. Every reasonable effort should be
made to limit disclosure of patient information, but where limi-
tation is not feasible, the interest of the public in effective enforce-
ment and the right of the public to know the clrcumstances
requiring the imposition of sanctions against a facility must be
overriding concerns.

Section 15. Posting of License and Certain Other Materials

(a) Every licensee of a long-term care facility shall maintain in an
area of the facility accessible to patients, employees, and visitors a
board suitable for posting notices and other written materials. He
shall post conspicuously thereon such notices and materials as the de-
partment may require, including but not limited to, the following:

91 Statutes governing confidentiality of records vary widely in the content and
the conditions of permissible disclosure. States typically provide that information
received by the licensing agency through inspections or reports shall not be dis-
closed publicly in a manner which identifies facilities or individuals, except in a
proceeding involving questions of licensure. CoNN. GEN. STAT. ANN, ch. 833 § 19-39
(1969); accord, Towa CobE ANN, § 135B.12 (Supp. 1970), Vr. STAT. ANN. tit. 18,
§ 2009 (1968), WasH. Rev. CobE ANN. § 18.51.120 (1961). See also N.Y.C. Hosp. CObE
§ 5.04 (1963) (disclosure of patients’ health records only to authorized persons or
with consent; no requirement of confidentiality with respect to information about
facilities).

92 One purpose of allowing disclosure in a manner which does not identify
particular patients is to allow the agency administering the act to make available, in
statistical form, information gathered through research studies.
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(1) a current license, or if the facility is operating under an ap-
plication with the force of a license, a copy of such application;

@ a déscription, provided by the facility, of the accommoda-
tions, services, and degree or degrees of care provided by the facility
and of the daily or weekly rate thereof and any items not included
in such rate for which a patient may be separately charged;

(3) a list, provided by the facility, of the name, address, and
principal occupation of each person who, as a stockholder or othex-
wise, has a proprietary interest of ten percent or more in the li-
censee, of each officer and director of a licensee which is a corpora-
tion, and of each trustee and Abeneﬁciary of a licensee which is a
trust; .

(4) a list, compiled by the administrator of the facility, of the
names of all physicians, registered nurses, licensed practical nurses,
and any other licensed personnel employed or retained by the
facility;

(5) a description, provided by the department, of complaint
procedures established under subsection 16(a);

(6) a list, provided by the department, of such materials as are
available under subsection (b) for inspection and copying; and

(7) for such period as the department shall fix, a copy of any
notice of hearing, order, or decision of the department pertaining
to the facility.

(b) Every licensee of a long-term care facility shall maintain in
the facility for examination and copying by patients, employees, visi-
tors, and other interested persons at least one copy of this act, at least
one copy of all rules and regulations issued hereunder, and at least
one copy of such other materials as the department may require. The
administrator of each facility shall be responsible for making such
materials available to any person upon request. »

CoMMENT: The purpose of this section is to protect patients and
the public by requiring minimal disclosure of information which
is relevant to patients, relatives and friends of patients, employees,
and other interested members of the general public.®® Any licensee
or administrator who willfully fails to carry out duties imposed

93 For similar provisions requiring facilities to post their current authorization
to operate, sce ALASKA STAT. § 18.20.040 (1969); ARK. STAT. ANN. § 82-346 (Supp.
1969); Ariz. REV. STAT. ANN. § 36-442 (Supp. 1969); ILL. ANN. STAT. ch. 11114, § 35.25
(Smith-Hurd 1966); WasH. Rev. CopE ANN. § 18.51.050 (1961). For a similar provision
requiring posting of rates and description of services see ARK. STAT. ANN. § 82-355
(Supp. 1969).












































































































































































































































































































