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ABSTRACT

The judge assigned to a class action case impacts the legal
representation class members receive. When multiple attorneys seek to
represent class members in a litigation, Rule 23(g) of the Federal Rules of Civil
Procedure requires courts to appoint the attorneys best able to represent class
members’ interests. Courts, however, have little guidance and much discretion
in determining which attorneys would best represent the class, resulting in a
process that allows judicial preferences and biases to factor into class counsel
appointment decisions. Class action attorneys often forum- and judge-shop in
hopes of obtaining a “lucky” draw or transfer—a court that will not only be
sympathetic to class members’ claims but also more likely to appoint the
attorney to represent the class. But are attorneys correct in assuming their odds
of serving as class counsel vary depending on the court to which a litigation is
assigned or transferred?

This Article empirically examines class action cases transferred to
various courts to determine whether certain courts are more likely to appoint
certain attorneys to represent class members. Pointedly, the data reveal that
female attorneys experienced lower success rates than male attorneys before
Republican-appointed courts. Conversely, male attorneys experienced lower
success rates before racially diverse courts and Democrat-appointed courts.
The court presiding over a matter also impacted attorneys’ class counsel bids.
Male attorneys, for example, formed a greater percentage of the applicant pool
when a court was male or White. The judge to whom a class action is assigned
or transferred therefore impacts class members’ legal representation, either due
to courts’ preferences or class attorneys’ (correct and incorrect) perceptions of
courts’ preferences. This Article thus proposes implementing a class counsel
rubric system that, in addition to assigning specific weight to criteria courts
must and may consider when appointing counsel under Rule 23, assigns
significant weight to class members’ evaluations of counsel. Employing a rubric
that assigns distinct numerical values to class members’ attorney preferences
and other factors courts presently consider will increase the objectivity of class
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counsel appointments, temper courts’ wide discretion, eliminate siloed
decisionmaking, and provide class members with legal representation that
better aligns with their interests and needs.
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1. INTRODUCTION

What better person to choose an attorney for a legal client in a litigation
than a legal expert—a federal judge? Or even better, the judge who will preside
over the client’s case? This occurs in federal class action cases when multiple
attorneys seek to represent class members. Rule 23(g) of the Federal Rules of
Civil Procedure requires that the court presiding over the litigation appoint the
attorney or group of attorneys that will best represent the interests of the class.!
But what if the court to which the litigation was assigned or transferred has
particular preferences or biases that are not shared by class members? Or what
if one or more of the attorneys seeking to represent class members believes or is
told that the court is biased against them and abandons putative class members?
Rule 23(g) provides judges with four seemingly objective factors they must
consider when determining which counsel is best for the class: the attorney’s
work on the case to date, relevant experience, knowledge of the relevant law,
and resources.” The judge applying these factors should not, in theory, impact
or change the attorney(s) chosen to represent the class. But it does.

To curtail courts’ discretion and impact on class members’ representation,
this Article proposes employing a class counsel evaluation rubric that assigns
significant weight to class members’ evaluations of the attorneys seeking to
represent them. It also provides a sample rubric in the Appendix. But before
prescribing a rubric, this Article explains why a rubric is necessary. Pointedly,
it explains why a court’s appointment of class counsel is presently an inherently
subjective process; how individual class counsel applicants perceiving it to be a
subjective appointment process forum and judge shop in order to improve their
chances of appointment; and whether, in practice, courts evaluate class counsel
applicants similarly. Specifically, the Article empirically tests whether courts
have certain preferences or biases that impact the attorneys they choose to
represent class members, and whether class-action attorneys correctly perceive
these biases and preferences. Despite increased interest in the once-vast gender
and racial disparity in class counsel appointments,® there are no clear answers.

Only a few studies have broached the topic, and most conclude that the
court to which a class litigation is assigned or transferred does not impact the
attorneys appointed to represent the class. One study, which looked at all
multidistrict litigation (“MDL”) leadership appointments in both class and non-
class-action cases from 2011 to 2016, found no relationship between the gender
of the judge presiding over the MDL and the rate of female attorneys appointed

! See FED. R. C1v. P. 23(g)(2).

2 See FED. R. C1v. P. 23(g)(1)(A).

3 See, e.g., Dana Alvaré, Vying for Lead in the “Boys’ Club”: Understanding the Gender
Gap in Multidistrict Litigation Leadership Appointments (2017), https://law.temple.edu/csj/wp-
content/uploads/sites/3/2017/03/Vying-for-Lead-in-the-Boys-Club.pdf
[https://perma.cc/ZKQ4-BBWH]; Stephanie A. Scharf & Roberta D. Liebenberg, First Chairs
at Trial: More Women Need Seats at the Table, AM. BAR FOUND. 12 (2015),
https://www.americanbar.org/content/dam/aba/administrative/women/first_chairs_final.pdf
[https://perma.cc/VFU8-47KH]; Amanda Bronstad, Despite Diversity Efforts, Fewer than 10%
of MDL Leadership Posts Are Going to Attorneys Who Are Not White, LAW.COM (Aug. 17,
2020), https://www.law.com/2020/08/17/despite-diversity-efforts-fewer-than-10-of-mdI-
leadership-posts-are-going-to-attorneys-who-are-not-white/ [https://perma.cc/HISK-LEOW].


https://law.temple.edu/csj/wp-content/uploads/sites/3/2017/03/Vying-for-Lead-in-the-Boys-Club.pdf
https://law.temple.edu/csj/wp-content/uploads/sites/3/2017/03/Vying-for-Lead-in-the-Boys-Club.pdf
https://perma.cc/ZKQ4-BBWH
https://www.americanbar.org/content/dam/aba/administrative/women/first_chairs_final.pdf
https://perma.cc/VFU8-47KH
https://www.law.com/2020/08/17/despite-diversity-efforts-fewer-than-10-of-mdl-leadership-posts-are-going-to-attorneys-who-are-not-white/e
https://www.law.com/2020/08/17/despite-diversity-efforts-fewer-than-10-of-mdl-leadership-posts-are-going-to-attorneys-who-are-not-white/e
https://perma.cc/HJ5K-LE9W
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to lead the case.* Another more recent study that looked at certain class-action
MDLs from 2012 to 2022 found that female attorneys held roughly the same
percentage of class counsel positions as the percentage of class counsel
applications they filed, suggesting courts had no gender preferences or biases.’
But the study admittedly did not look at whether courts’ genders, political
affiliations, or races and ethnicities impacted the percentages of appointments,
applications, or success rates.® A study of all auto-defect class-action MDLs
from 1977 to 2020,” however, found class counsel differences across courts.
Specifically, it found that (perhaps surprisingly) male courts, Democrat-
appointed courts, and racially diverse courts historically had a greater percentage
of female attorneys and racially diverse attorneys serving as class counsel.® But
this study did not consider whether judges were affirmatively choosing from a
diverse applicant pool or were instead simply appointing the attorneys that
applied. The study was also limited to a narrow category of class-action cases
and included fewer than ten cases from the previous decade, which provides
little reliable insight into the class counsel environment today. This Article seeks
to fill the data gaps from past studies and provide a clearer narrative of courts’
class counsel appointment decisions.

This Article gathers data from all products-liability, deceptive-marketing-
and-sales-practices, data-breach, and privacy class actions consolidated and
transferred by the Judicial Panel for Multidistrict Litigation (“JPML”) to a
district court between 2012 and 2022. From these district court dockets, the data
gathered included the district court judge to whom the class litigation was
transferred; the attorneys that applied to serve as class counsel, whether as lead
counsel or as part of either a plaintiffs’ steering committee or plaintiffs’
executive committee (collectively referred to here as lead plaintiff committees,
“LPCs”) (collectively, “class counsel”); and the attorneys ultimately appointed
to serve as class counsel. The dataset included more than 1,500 class counsel
applications filed by hundreds of attorneys for roughly 700 class counsel
positions. The data were analyzed to determine whether the courts’ identity
impacted the attorneys appointed to represent the class. Judges were divided into
three overlapping categories: (1) gender; (2) political party of the President that
appointed them to serve on the federal district court bench; and (3)
race/ethnicity. Attorneys were divided into gender categories.

The findings suggest that a federal judge’s gender and race/ethnicity
impacted the attorneys who applied (or did not apply) to serve as class counsel,
and a judge’s political appointment and race/ethnicity impacted the success rates
of attorneys’ class counsel bids. Female courts, Democrat-appointed courts, and
racially diverse courts appointed a greater percentage of female attorneys to

4 See Alvaré, supra note 3, at 6-7.

5 See Alissa del Riego, The Class Counsel Draft Gender Gap: An Analysis of Class Counsel
Applicants, 31 MICH. J. GENDER & L. 51, 108 (2024).

6 See id. at 113 (acknowledging the possibility “that the court’s identity may have impacted
the attorneys who applied and/or were ultimately appointed . . . . [But] [t]he data [in the study]
was not analyzed to evaluate this possibility™).

7 See Alissa del Riego, Driving Diverse Representation of Diverse Classes, 56 U. MICH. .
L. REFORM 67, 72 (2022).

8 See id. at 114-16.
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serve as class counsel than male courts, Republican-appointed courts, and White
courts.” In most instances, however, these higher appointment rates correlated
with greater application rates by female attorneys before these courts. Only
before Republican-appointed courts did female attorneys experience success
rates more than 25% lower than male attorneys. Conversely, male attorneys
applying to represent classes fared worse than their female colleagues before
racially diverse courts and Democrat-appointed courts. These seemingly
disparate outcomes are problematic for myriad reasons, but, importantly, class
members should not be saddled with counsel that reflects courts’ biases or
preferences—they are legally entitled to the class counsel applicant best able to
represent their interests. !

While the data gathered only permitted exploring judges’ potential gender
preferences, the findings herein have broader implications. For example, the
findings suggest class action attorneys perceive certain judges as more likely to
appoint them as counsel than other judges, which could explain the forum-
shopping tactics that class action attorneys sometimes engage in.!! Class action
attorneys may also try to eliminate competition by convincing other attorneys
interested in representing the class to withdraw their bids, which is an effective
means to ensure appointment. Indeed, about half (46.5%) of the class actions
discussed herein saw no competition for any class counsel positions.!'? This lack
of public competition seemingly benefitted male candidates, who held a greater
percentage of positions (roughly 3% more) on pre-selected class counsel teams
than court-chosen class counsel teams.

Given that some courts have preferences—and that some attorneys
attempt to exploit them—what should be done? To reduce the impact of courts’
discretion, this Article proposes the adoption of a rubric that aims to objectively
evaluate class counsel applicants by assigning specific values to Rule 23(g)’s
mandatory and permissible considerations, as well as to class members’
evaluations of class counsel candidates. The Article also provides a sample
rubric in the Appendix. The rubric, which would be publicly disclosed before
attorneys applied to represent the class, would assign calculable values to each
of Rule 23(g)’s factors and class members’ evaluations of counsel, thereby
providing courts with a tool to evaluate class counsel applicants in a more
objective manner. Including a sufficiently representative sample of absent class
members’ evaluations of counsel, in addition to preventing siloed
decisionmaking, follows the momentum of a small-but-growing body of
scholarship that recognizes class members need no longer be “absent” from class

% In fewer than 2% of the cases forming part of the dataset, an order appointing counsel or
a transcript wherein the court appointed counsel was not located, but class counsel was
identifiable from other documents filed in the case.

10 See FED. R. C1v. P. 23(g)(2).

! These include filing in a particular district or division, voluntarily withdrawing a case
after drawing an unfavorable judge, convincing colleagues to file copycat actions when they
draw a favorable judge, or publicly and privately lobbying the court and the JPML to get a
litigation transferred to a particular judge.

12 See infra Part IV.C.
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litigation. '3 Advances in technology and computer science have now made
possible the task of including thousands, if not millions, of individuals in
litigation decisions.

This Article proceeds in four main parts. Part II provides a theoretical
basis for the adoption of the class counsel applicant rubrics proposed in Part V.
It discusses why courts’ class counsel appointment decisions are subjective in
nature. Specifically, it discusses the subjective objectivity of legal consumers’
evaluation of attorneys; the mandatory and permissible Rule 23(g)
considerations courts apply when evaluating counsel; and judges’
decisionmaking and factfinding in other areas of law where the gender, political
leanings, and race/ethnicity of a court have been found to impact legal outcomes.

Part IIT accepts Part II’s premise that class counsel appointment decisions
are subjective and focuses on class action attorneys’ strategic maneuvers to
improve their perceived chances of a “lucky” judge assignment or transfer. It
explains how class action cases are initially assigned, consolidated, and
transferred to specific judges, noting that while some luck is involved, said luck
can be forged by the attorneys in the case. Such luck, however, should not matter
if courts are objectively and uniformly evaluating the attorneys who apply to
represent class members when making appointment decisions. If courts are not
objectively evaluating class counsel applicants, Part III provides additional
grounds to implement the more objective rubrics proposed in Part V.

Part I'V thus seeks to determine empirically whether the court to which an
action is assigned or transferred impacts the attorneys appointed to represent
class members. The findings suggest it does. Some courts seem to have class
counsel preferences, and class counsel applicants appear (sometimes correctly
and sometimes incorrectly) to perceive those preferences in deciding whether to
apply as class counsel before a particular court or not. Collectively, these judicial
preferences and perceived judicial preferences impact the attorneys appointed to
represent class members.

Given Part IV’s findings, Part V makes a clear and practical
recommendation: the adoption of objective class counsel rubrics that incorporate
class members’ evaluations of prospective class counsel. Part V explains how
the rubrics would be practically employed within Rule 23(g)’s current
framework; provides the categories and items forming the rubrics; proposes
quantifiable values for each; and addresses potential drawbacks associated with
the rubrics. A sample rubric courts may adopt or modify is discussed and
provided in the Appendix.

Class members’ legal representation in class litigation should not be left
to luck or self-interested attorneys’ strategic maneuvers. Instead, the quality of
class members’ legal representation should be objectively evaluated, not only by

13 See, e.g., Alissa del Riego & Joseph Avery, Inadequate Adequacy?: Empirical Studies on
Class Member Preferences of Class Counsel, 3 UTAH L.R. 499, 558-59 (2024) [hereinafter Del
Riego & Avery, Inadequate Adequacy]; Alissa del Riego & Joseph Avery, The Class Action
Megaphone: Empowering Class Members with an Empirical Voice, 76 STAN. L. REV. ONLINE
1, 2 (2023) [hereinafter Del Riego & Avery, Class Action Megaphone]; Elizabeth J. Cabraser &
Samuel Issacharoff, The Participatory Class Action, 92 N.Y.U. L. REV. 846, 846 (2017); Jules
Lobel, Participatory Litigation: A New Framework for Impact Lawyering, 74 STAN. L. REV. 87,
113 (2022).
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courts but also by class members—the ultimate legal clients. Adoption of class
counsel evaluation rubrics that assign considerable weight to class members’
class counsel preferences curtails courts’ unfettered discretion to appoint
counsel and is a significant step towards removing judicial bias from class
counsel appointments. More importantly, class counsel evaluation rubrics
provide class members with a voice and role in litigation meant to represent,
protect, and further their interests.

1. APPOINTING CLASS COUNSEL: AN OBJECTIVE OR SUBJECTIVE
ENDEAVOR?

Legal clients are motivated for obvious reasons to hire the best legal
counsel, and federal courts are also similarly motivated to appoint the best
attorneys to represent class members. This is true for a few reasons. First, when
multiple attorneys seek to represent the class, the Federal Rules of Civil
Procedure require courts to choose the best attorney or combination of attorneys
to represent the class.!'* This mandate, along with others in class litigation, puts
courts in a fiduciary role of protecting class members’ interests!> and compels
them to appoint the best attorneys. Second, and more practically, the court will
preside over the litigation, which further motivates it to choose competent,
responsible, and trustworthy counsel who will save it and its clerks from the
headaches of presiding over a case with less-qualified attorneys. This would
seem to suggest that courts uniformly appoint the same attorneys to serve as
class counsel.

Two existing studies seem to support this conclusion. One study that
looked at all MDLs (including those asserting non-class claims) transferred by
the JPML between 2011 and 2016 concluded that a court’s gender did not impact
the rate of female attorneys appointed to lead the cases.!® In other words, male
courts and female courts appointed a similar percentage of female attorneys to
lead MDLs. This study, however, included several non-class action cases, in
which courts consider different criteria than those required under Rule 23(g).
Moreover, the study did not consider the applicant pool in each MDL, meaning
it could not comment on whether courts were proactively choosing counsel or
whether the attorneys came to an earlier agreement as to the legal team that
would lead the MDL.

A recent 2024 study, however, gives this earlier study’s findings more
credence. The 2024 study looked at over one hundred class actions transferred
by the JPML between 2012 and 2022, as well as the attorneys that applied to
serve as class counsel in those litigations. The study found that, across various
time periods, the percentage of male and female attorneys appointed by courts
correlated closely with the percentage of male and female attorneys in the

14 See FED. R. C1v. P. 23(g)(2).

15 See Reynolds v. Beneficial Nat’l Bank, 288 F.3d 277, 280 (7th Cir. 2002); see also
Samuel Issacharoff, The Governance Problem in Aggregate Litigation, 81 FORDHAM L. REV.
3165, 3177-78 (2013) (discussing the literature and caselaw behind courts serving as fiduciaries
for the class).

16 See Alvaré, supra note 3, at 6-7.
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applicant pool.!” The study thus concluded that courts did not appear to
discriminate against female attorneys, who were just as likely, if not more likely
than, male attorneys to be appointed by courts to serve as class counsel.!® But
this study admittedly did not look at individual applicant pools or divide courts
by gender, political appointment, or race/ethnicity.!”

There is some research, however, that suggests that the court to which a
class action is assigned or transferred impacts the attorneys appointed to
represent the class. A 2022 study that looked at auto-defect class action cases
consolidated by the JPML from 1977 to 2020 found that a court’s gender,
political appointment, and race/ethnicity did seem to affect its class counsel
appointments. 2° Pointedly, it found that female judges, White judges, and
Republican-appointed judges had fewer female attorneys serving as class
counsel in the cases over which they presided than male judges, Democrat-
appointed judges, and racially diverse judges.?! The study also found that
racially diverse courts and Democrat-appointed courts were more likely to
appoint racially diverse attorneys to serve as class counsel.?? But this 2022 study
was based on a relatively limited dataset (roughly fifty litigations) that only
involved one type of class case. Most importantly, it did not look at any data
regarding the class counsel applicant pool, meaning it did not consider whether
courts actively chose the attorneys appointed or adopted the attorneys’ agreed-
upon class counsel slates.

Considering these studies’ seemingly inconsistent findings, Part I
focuses on three rationales supporting the premise that the court to which a class
case is assigned or transferred impacts the attorneys appointed to represent class
members: the subjective objectivity of evaluating an attorney; the subjective
objectivity of Rule 23(g); and the subjective objectivity of courts’
decisionmaking in other instances, including class cases. As used herein,
subjective objectivity is meant to highlight the subjective nature of seemingly
objective decisions and criteria.

A. The Subjective Objectivity of Evaluating Counsel

Undoubtedly those seeking legal representation want to hire the best
legal counsel they can afford. But what constitutes the best? What characteristics
are legal clients looking for in an attorney? Do all legal clients or class members
feel the same? A few studies suggest that while some consensus exists amongst
legal clients’ preferences, not all legal clients prioritize the same qualities in
counsel,? even in the same case.?* Moreover, even when clients do prioritize the

17 See Del Riego, supra note 5, at 79-108.

13 See id.

19 See id. at 63.

20 See Del Riego, supra note 7, at 116.

2 See id.

22 See id. at 115.

23 See Linda Morton, Finding a Suitable Lawyer: Why Consumers Can’t Always Get What
They Want and What the Legal Profession Should Do About It,25 U.C. DAVIS L. REV. 283, 288—
89 (1992); Robert E. Smith & Tiffany S. Meyer, Attorney Advertising: A Consumer Perspective,
44 J. MKTG. 56, 60 (1980).

24 See Del Riego & Avery, Inadequate Adequacy, supra note 13, at 527-28.
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same qualities, they may still choose different attorneys.?*> A client’s decision to
hire one attorney over another is thus influenced by a subjective assessment of
the attorney.

Pointedly, in a recent article, Professors Alissa del Riego and Joseph
Avery surveyed participants as prospective class members in three existing class
action cases (a products-liability, a data-breach, and a privacy class action)
regarding the counsel they would like to represent them and other class
members.?® The study provided short descriptions of the attorneys who applied
to represent class members, including those ultimately appointed by the court.?’
The attorney descriptions were taken from the materials the attorneys submitted
to the court in their class counsel applications.?® Encouragingly, respondents
across all three cases claimed to value many of the same criteria that courts
consider under Rule 23(g), such as experience, knowledge of the law, and
commitment to the litigation.?” But the study’s most interesting finding was that,
despite claiming to value the same criteria, most participants across all three
studies chose different attorneys to represent them than those chosen by the
court. Participants did not uniformly agree on alternative counsel either.>°

Legal clients (and courts) may also have subconscious preferences
beyond those they explicitly claim to consider. While Professors del Riego and
Avery’s class-member study did not find a significant difference between female
participants choosing female attorneys and male participants choosing male
attorneys, gender did factor into at least a few participants’ decisions.?! One
participant transparently explained that she liked a female attorney’s
qualifications equally with those of another male attorney’s “but I would choose
her because she is a woman.”? Another participant suggested that he chose one
attorney because “he is a man.”** Similarly, a Black class member in a recent
class litigation indicated he wanted at least one of the attorneys representing him
and other class members to be Black.?*

Attorneys also seemed to have biases towards or against certain clients,
at least in the criminal defense context. One study, for example, found that White
defense attorneys demonstrated bias against Black clients.?> Another study
showed that criminal defense attorneys recommended more severe sentences in
plea bargains for Black clients than White clients. 3¢ A different study
demonstrated that female jurors found female attorneys less credible than male

25 See id. at 504.

26 See id. at 521-24.

27 See id. at 523.

28 See id.

2 See id. at 526-29.

30 See id. at 535-41.

3L See id. at 541-42.

32 Id. at 542.

3 Id. at 534.

34 See Lobel, supra note 13, at 113.

35 See Theodore Eisenberg & Sheri Lynn Johnson, Implicit Racial Attitudes of Death
Penalty Lawyers, 53 DEPAUL L. REV. 1539, 1546, 1552-53 (2004).

36 Vanessa A. Edkins, Defense Attorney Plea Recommendations and Client Race: Does
Zealous Representation Apply Equally to All?, 35 L. & HUM. BEHAV. 413, 413 (2011).
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attorneys.’” Studies focusing on political representation have shown constituents
prefer to be represented by those of their own gender and race.?® These studies
collectively seem to suggest that determining who the “best” attorney or legal
team is involves decisionmaking based on a subjective, nonuniform evaluation
of counsel.

B. The Subjective Objectivity of Rule 23(g)

Rule 23(g) was adopted in 2003 to provide courts “a framework for
selection of class counsel,”?® but the Rule affords courts with “substantial
flexibility,”*? permitting courts to weigh the Rule’s criteria and consider other
matters pertinent to counsel’s ability to adequately represent class members
when deciding which attorneys are “best able to represent the interest of the
class.”! Rule 23(g)(1)(A) requires courts to consider four seemingly objective
criteria: “(i) the work counsel has done identifying or investigating potential
claims in the action; (ii) counsel’s experience in handling class actions, other
complex litigation, and the types of claims asserted in the action; (iii) counsel’s
knowledge of the applicable law; and (iv) the resources that counsel will commit
to representing the class.”*? But these factors are difficult to assess objectively
and comparatively.

The Advisory Committee notes discussing Rule 23(g)(1)(A) recognize
courts’ wide discretion and instruct them to weigh all factors, as no single one
should be determinative.** Caselaw interpreting Rule 23(g)(1)(A) is also not
particularly instructive, as the majority of courts issue appointment orders
without extensively discussing the Rule.** Courts thus have little guidance on
how to evaluate attorneys comparatively. For example, what if, amongst the pool
of class counsel applicants, there was one attorney with unlimited resources,
another with offices in the jurisdiction where the case was pending, another that
engaged various industry experts prior to filing her complaint, and another that
had ten years of class litigation experience? Who is the “best” counsel? Courts
are left to prioritize Rule 23(g)’s mandatory adequacy factors as they
subjectively see fit.

Most courts give the greatest weight to counsel’s experience when
making appointment decisions because counsel’s experience is more easily

37 See Shari Hodgson & Bert Pryor, Sex Discrimination in the Courtroom: Attorney’s
Gender and Credibility, 55 PSY. REP. 483, 484 (1984).

38 See, e.g., Cindy Simon Rosenthal, The Role of Gender in Descriptive Representation, 48
PoL. RscH. Q. 599, 607-09 (1995); Claudine Gay, Spirals of Trust? The Effect of Descriptive
Representation on the Relationship Between Citizens and Their Government, 46 AM. J. POL. SCI.
717, 717-18 (2002); Adrian D. Pantoja & Gary M. Segura, Does Ethnicity Matter? Descriptive
Representation in Legislatures and Political Alienation Among Latinos, 84 SOC. SCI. Q. 441,
455-56 (2003).

3 FeD. R. C1v. P. 23(g)(2) advisory committee’s note to 2003 amendment.

04

4l FED. R. C1v. P. 23(g)(2).

“2FeD. R. C1v. P. 23(g)(1)(A).

4 FED. R. C1v. P. 23(g)(1)(A) advisory committee’s note to 2003 amendment.

4 Del Riego, supra note 7, at 79 (noting that “courts often issue appointment orders without
specifically discussing adequacy™).



367 Harvard Journal on Legislation [Vol. 62

quantifiable and identifiable. > Courts typically look at counsel’s prior
appointments and successes in prior similar litigation.*® But these factors may
also prove difficult to evaluate objectively, as a large settlement in a case with a
large class is not necessarily indicative of a successful litigation. Facts in a
particular past case could have made success in the case a foregone conclusion,
while other litigation could have involved less-optimal paths for establishing
liability or damages. And how would courts compare counsel with experience
serving as lead counsel in three data-breach class actions with counsel serving
as lead counsel in two data-breach class actions and on an LPC in three data-
breach class actions? Presently, there is no objective way to comparatively
evaluate varying types of experience.

To add greater discretion to the court’s subjective evaluation of counsel,
Rule 23(g)(1)(B) permits courts to “consider any other matter pertinent to
counsel’s ability to fairly and adequately represent the interests of the class.”’
Courts have therefore considered, amongst other things, prospective counsel’s
billable rate or the percentage of any settlement they would seek in fees;*® the
level of support counsel received from other attorneys in the litigation;** and the
level of diversity counsel would bring to the legal team.>® When courts discuss
these additional factors, the weight they give them is far from clear.>! They may
be tiebreakers or may be considered more heavily. Justice Alito has warned that
“deviation from the criteria set out in [Rule 23(g)(1)(A)] may give rise to
suspicions about favoritism,”>2 but it is difficult to even determine whether any
deviations take place, as courts rarely explain their appointments in detail. In

4 Id. at 118; see also Outten v. Wilmington Tr. Corp., 281 F.R.D. 193, 200 (D. Del. 2012).

46 See, e.g., In re Mun. Derivatives Antitrust Litig., 252 F.R.D. 184, 186 (S.D.N.Y. 2008);
Anderson v. Fiserv, Inc., Nos. 09 Civ. 5400 & 09 Civ. 8397, 2010 WL 571812, at *2 (S.D.N.Y.
Jan. 29, 2010); Pretrial Order No. 3: Order Appointing Plaintiffs’ Lead Counsel, Plaintiffs’
Steering Committee, and Government Coordinating Counsel at 2, In re Chrysler-Dodge-Jeep
EcoDiesel Mktg., Sales Pracs. & Prods. Liab. Litig., No. 3:17-md-02777-EMC (N.D. Cal. June
19, 2017), ECF No. 173.

4TFeD. R. C1v. P. 23(g)(1)(B).

8 Del Riego, supra note 7, at 117; see, e.g., Order Setting Initial Conference at 10, In re
Gen. Motors Corp. Air Conditioning Mktg. & Sales Pracs. Litig., No. 2:10-md-02818 (E.D.
Mich. Feb. 20, 2018), ECF No. 3; Order No. 1: Initial Conference at 9, In re Toyota Motor Corp.
Unintended Acceleration Mktg., Sales Pracs. & Prods. Liab. Litig., No. 8:10-ml-02151 (C.D.
Cal. Apr. 14, 2010), ECF No. 3.

4 See, e.g., Pretrial Order No. 3: Order Appointing Plaintiffs’ Lead Counsel, Plaintiffs’
Steering Committee, & Government Coordinating Counsel at 2, In re Chrysler-Dodge-Jeep
EcoDiesel Mktg., Sales Pracs. & Prods. Liab. Litig., No. 3:17-md-02777 (N.D. Cal. June 19,
2017), ECF No. 173; Benkle v. Ford Motor Co., Nos. SA CV 16-1569-DOC (JCGx), SA CV
17-0281-DOC (JCGx), SA CV 17-0290-DOC (JCGx), SA CV 17-0292-DOC (JCGx), 2017 WL
8220707, at *5 (C.D. Cal. Apr. 28, 2017) (noting that counsel had received support from twenty-
one other attorneys of record).

30 See In re Robinhood Outage Litig., No. 20-cv-01626, 2020 WL 7330596, at *2 (N.D. Cal.
July 14, 2020); In re Meta Pixel Healthcare Litig., No. 22-cv-03580, 2022 WL 18399978, at *3—
4 (N.D. Cal. Dec. 21, 2022); Spagnola v. Chubb Corp., 264 F.R.D. 76, 95 n.23 (S.D.N.Y. 2010).

51 See Del Riego, supra note 7, at 118-19.

52 Martin v. Blessing, 571 U.S. 1040, 1043 (2013) (Alito, J., dissenting from denial of
certiorari).
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sum, courts presently have seemingly unfettered discretion when evaluating and
appointing class counsel, which is not subject to meaningful appellate review.>

C. The Subjective Objectivity of Judicial Decisionmaking

Putting on a judicial robe does not extinguish an individual’s
subconscious (or conscious) preferences or biases. “One of the central questions
at the intersection of law and political science,” as at least a few scholars have
put it, “is to what extent judges’ personal characteristics influence their judicial
behavior.”>* Indeed, the Supreme Court has endured much criticism of late for
its alleged lack of impartiality,> and public views of the Court have hit record
lows.’® While some studies conclude a judge’s personal characteristics rarely
impact their legal interpretations or factfinding,’’ several other studies suggest
otherwise.’® This section discusses existing research on the impact of gender,
politics, and race/ethnicity on judges’ decisionmaking. Research on judicial
partiality has traditionally focused on criminal sentencing, civil discrimination,
and harassment, but is expanding to the class action context, where it has been
found to impact outcomes in litigation.

Specifically, in a 2023 study on appellate courts’ review of class
certification decisions from 1967 to 2017, Professors Stephen Burbank and Sean
Farhang found that when such decisions were reviewed by a panel of all
Democrat-appointed judges, pro-certification outcomes were more than twice as

33 See Blessing v. Sirius XM Radio, Inc., 507 F. App’x 1, 5 (2d Cir. 2012) (noting objectors
had no standing to challenge the court’s appointment of counsel because they suffered no injury
when they failed to allege that class counsel’s representation was inferior).

54 Stuart Minor Benjamin, Kevin M. Quinn & ByungKoo Kim, Twenty-First Century Split:
Partisan, Racial, and Gender Differences in Circuit Judges Following Earlier Opinions, 49
BYU L. REv. 367, 387 (2023).

55 See, e.g., Richard L. Hansen, The Supreme Court’s Pro-Partisanship Turn, 109 GEO. L.
J. ONLINE 50, 50 (2020); John F. Harris & lan Ward, Left and Right Agree on One Thing: The
Justice System is Corrupted by Bias, PoLiTicO (July 1, 2024, 5:00 AM),
https://www.politico.com/news/2024/07/01/justice-system-bias-supreme-court-00165991
[https://perma.cc/EX4T-469N]; Daniel De Visé, The American Public No Longer Believes the
Supreme  Court is  Impartial, THE HiLL (Jan. 11, 2023, 6:00 AM),
https://thehill.com/regulation/court-battles/3807849-the-american-public-no-longer-believes-
the-supreme-court-is-impartial/ [https://perma.cc/S3ME-N4T2].

56 Katy Lin & Carroll Doherty, Favorable Views of Supreme Court Fall to Historic Low,
PEW RscH. CTR. (July 21, 2023), https://www.pewresearch.org/short-
reads/2023/07/21/favorable-views-of-supreme-court-fall-to-historic-low/
[https://perma.cc/JR7J-F7HE].

57 See Christina L. Boyd, Lee Epstein & Andrew D. Martin, Untangling the Causal Effects
of Sex on Judging, 54 AM. J. PoL. ScI. 389, 389—90 (2010) (concluding that out of thirteen
potentially gender-salient types of cases, female judges only ruled differently in one—gender
discrimination); SUSAN B. HAIR & LAURA P. MOYER, DIVERSITY MATTERS: JUDICIAL POLICY
MAKING IN THE U.S. COURTS OF APPEALS 53—54 (2015) (concluding that female judges decide
cases similarly to male judges except in sex discrimination cases).

38 See, e.g., Alma Cohen & Crystal S. Yang, Judicial Politics and Sentencing Decisions, 11
AM. ECON. J. ECcON. PoL’Y 160, 160 (2019); John Gruhl, Cassia Spohn & Susan Welch, Women
as Policymakers: The Case of Trial Judges, 25 AM. J. POL. ScI. 308, 320 (1981); Stephen B.
Burbank & Sean Farhang, Politics, Identity, and Class Certification on the U.S. Courts of
Appeals, 119 MICH. L. REV. 231, 234, 254-58 (2020).
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likely than before an all Republican-appointed panel.>® The presence of a Black
judge and the presence of two (but not one) female judges on the panel also
increased the likelihood of a pro-certification decision.®® Professors Burbank
and Farhang conclude the study provides sobering data for class litigation that
demonstrates a judge’s characteristics matter beyond cases involving potential
gender or racial issues.®! Indeed, the study’s dataset included securities class
cases, insurance class cases, and products-liability class cases not typically
thought to be influenced by a judge’s characteristics, and the findings stood even
when civil rights cases were removed from the dataset.®? The study’s findings,
of course, also implicate district courts’ class certification decisions, where
judges are not tempered by other colleagues on the bench. Certification
decisions are also in theory more substantively removed from potential gender
and racial bias issues than class counsel appointment decisions.®

In the criminal context, studies have found that the gender, race, and
political leaning of a judge could impact how the defendant (depending on their
gender and race) is sentenced. For example, one study found that, as compared
to Democrat-appointed judges, Republican-appointed judges sentenced Black
defendants to three more months of prison time than they did similar non-Black
and female defendants.®* Another study reported that female judges were more
likely to sentence female defendants to prison than male judges.®® Yet another
study found that while both White and Black judges sentence Black defendants
at higher rates, the magnitude of this difference is greater for White judges than
Black judges.® The same study found that when Black defendants were
convicted, they were sentenced more harshly by Black judges.®’ Similarly,
another study found that Hispanic judges did not appear to be influenced by a
criminal defendant’s ethnicity, but White judges sentenced Hispanic defendants
more severely than non-Hispanic defendants.®®

Outside the criminal context, demographics of judges also have an
impact in gender- and racial-discrimination and harassment cases. One study,
for example, found that the inclusion of a female judge on an appellate panel

3 See Burbank & Farhang, supra note 58, at 234, 262 (finding that from 1967 to 2017, the
predicted probability of a pro-certification decision was 26% before an all-Republican-appointed
panel and 61% before an all-Democrat-appointed panel).

60 1d. at 261.

o1 Id. at 266.

2 1d.

63 That is not to say a class certification outcome could not be impacted by a court’s
perception of the attorney drafting the motion or arguing certification at the hearing, but at class
certification, the court has either already appointed counsel on an interim basis or appointed an
attorney associated with counsel.

4 Cohen & Yang, supra note 58, at 160.

%5 Gruhl et al., supra note 58, at 320.

 Thomas M. Uhlman, Black Elite Decision Making: The Case of Trial Judges, 22 AM. .
PoL. Sc1. 884, 888 (1978).

67 See id. at 890-92 (finding that, based on a 93-point severity scale with a mean of 25.5,
Black judges sentenced Black defendants with an average severity score of 27.9, while White
judges sentenced Black defendants with an average severity score of 26.1).

% Malcolm D. Holmes, Harmon M. Hosch, Howard C. Daudistel, Dolores A. Perez &
Joseph B. Graves, Judges’ Ethnicity and Minority Sentencing: Evidence Concerning Hispanics,
74 Soc. ScI. Q. 496, 502 (1993).
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correlated with a twice as likely outcome that a plaintiff would prevail on a Title
VII sexual-discrimination or harassment case.®” Another study found a positive
correlation between a finding of gender discrimination in an employment case
when the judge was female.”® Yet another study found that Black plaintiffs
asserting workplace-harassment claims were almost twice as successful before
a Black judge than before a White or Hispanic judge.”! Appellate judges have
also been found more likely to support affirmative action programs if a Black
judge sits on the panel.”

These studies suggest a few things for class counsel appointments.
Perhaps, female judges’ harsher treatment of female defendants translates to
their harsher evaluation of female class counsel candidates. Perhaps, like Black
judges’ treatment of affirmative action plaintiffs, other minority class attorneys
fare better before racially diverse judges. Regardless of whether it is possible to
extrapolate any conclusions from these studies’ findings to the class counsel
appointment context, they suggest judicial decisionmaking can, at least at times,
be subjective.

Considering collectively the subjective process of choosing and hiring
an attorney, courts’ wide discretionary authority under Rule 23(g) to determine
which attorney or group of attorneys might best represent the interests of the
class and meet Rule 23(g)(1)(A)’s mandatory criteria, and evidence that court
decisions in the past have been influenced by gender, political appointments,
and race, Part II provides an explanation motivating the forum and judge
shopping practices described in Part III, foreshadows the findings in Part IV, and
provides a theoretical authority for the rubric advanced in Part V.

1I. JUDGE AND CLASS COUNSEL APPOINTMENT SHOPPING

Like all litigators, class action attorneys often believe that certain judges
are more favorable to their cases than others.”® Though case assignments to
district court judges are often thought to be random and the legal client and their
counsel beholden by the “luck or unluck™ of their judicial draw, such is not
always the case. Counsel can sometimes create some “luck” or improve their
chances of a “lucky” judicial draw by making strategic decisions in a case
ranging from how the class is defined, how the class representatives are chosen,
how the claims are asserted, how the case is tagged, and in which court and

% Jennifer L. Peresie, Note, Female Judges Matter: Gender and Collegial Decisionmaking
in the Federal Appellate Courts, 114 YALE L. J. 1759, 1761 (2005).

70 Boyd et al., supra note 57, at 406.

" Pat K. Chew & Robert E. Kelley, The Realism of Race in Judicial Decision Making: An
Empirical Analysis of Plaintiffs’ Race and Judges’ Race, 28 HARV. J. RACIAL & ETHNIC JUST.
91, 103-04 (2012).

72 Jonathan P. Kastellec, Racial Diversity and Judicial Influence on Appellate Courts, 57
AM. J. POL. ScI. 167, 168 (2013).

3 See, e.g., Final Report of Inquiry, Boe v. Marshall, No. 2:22-cv-184 (M.D. Ala. Oct. 27,
2023), ECF No. 339 (panel report conducted at the direction of the chief judges of Alabama’s
three district courts finding that several attorneys engaged in forum shopping to avoid going
before a particular judge); see also Alan B. Morrison, Removing Class Actions to Federal
Courts: A Better Way to Handle the Problem of Overlapping Class Actions, 57 STAN. L. REV.
1521, 1528 (2005) (noting perception of class action lawyers on vertical forum shopping).
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division the case is filed. When multiple cases are filed on behalf of the same
class, counsel can also improve their luck of a favorable transfer by coming to
an agreement with other class attorneys and defendants on the preferred forum;
advancing the case before a favorable court or delaying the litigation before an
unfavorable court; dismissing a case before an unfavorable court; lobbying a
favorable court to keep or receive a case; and lobbying the JPML to have a
favorable court retain or be transferred the case.

A class action attorney’s forum calculation includes whether they believe
it is likely a particular court will appoint them to represent the class because, if
excluded from the class counsel team, the attorney cannot pursue the litigation
or reap any of its financial benefits.”* Consider the following two hypotheticals,
which are (not that) loosely based on actual experiences, wherein a class action
attorney was “lucky” enough to have their case assigned or transferred to a
particular court and then appointed class counsel.

Scenario 1:

Jackie is a female class action attorney. She learns of a data
breach with potential class claims and decides to file suit on
behalf of the class quickly, before other class action attorneys can
file suit. Jackie believes she has a greater chance of being
appointed class counsel by a female, Democrat-appointed judge.
She thus strategically files the data-breach class action in a
district court that has a larger percentage of female and
Democrat-appointed judges. Jackie is “lucky” and draws a
Democrat-appointed, female judge, Judge Miller. Jackie
convinces several colleagues to file copycat class action suits in
the same district that are tagged as related to her case and
transferred to Judge Miller. Simultaneously, Jackie files various
unnecessary motions in the case to have Judge Miller rule on
them. Other class action attorneys file similar actions seeking to
represent the same class members in the same data breach in
other district courts. Jackie files a motion to consolidate these
proceedings. She argues that Judge Miller had the first assigned
case, has the greatest volume of cases, has already ruled on
certain motions in the case, has invested the most time on the
action, and is most familiar with its facts. Convinced the JPML
will likely consolidate all cases before Judge Miller, other class
attorneys agree to have their cases transferred to Judge Miller.
Jackie files a motion to be appointed lead counsel that is
supported by the other attorneys she convinced to file cases in
Judge Miller’s district. In exchange for these attorneys’ support,
Jackie supports their appointment as members of the LPC. Other
attorneys who filed suit and may be “better” or more qualified do
not move for appointment, assuming it to be a foregone

4 See Martin v. Blessing, 571 U.S. 1040, 1042-43 (2013) (Alito, J.) (denial of cert.) (noting
“appointment of class counsel is a sensitive matter” in part “[b]ecause of the fees that class
counsel may receive”).
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conclusion Judge Miller will appoint Jackie. Jackie is “lucky”
and, by default, is appointed lead counsel.

Bob, a male class action attorney, tells his legal staff to monitor
all class action cases filed before Judge Johnson, a federal judge
in another state, because he and Judge Johnson are friendly;
Judge Johnson has previously expressed to Bob his desire to
preside over a large nationwide class action or MDL; Judge
Johnson is politically left-leaning and tends to rule favorably for
plaintiffs in class action cases; and Bob believes, given their
acquaintance, that he would have a fair chance of being appointed
class counsel before Judge Johnson. News breaks of intrusive
privacy violations committed by an online social network
company. Several class action cases are filed on behalf of all
users of the social network across various district courts. One of
those is filed in Judge Johnson’s district by Mark, and the case is
randomly assigned to Judge Johnson. Bob’s staff alerts Bob of
the filing, and Bob files a copycat case with different class
representatives in the same district, which Bob tags as related to
Mark’s case and is assigned to Judge Johnson. Bob convinces
other colleagues to similarly file copycat cases in Judge
Johnson’s district and tag them as related, so they are transferred
to Judge Johnson. Bob files a motion before the JPML to
consolidate the dozens of class action cases filed across multiple
districts and transfer these cases before Judge Johnson. In Bob’s
motion before the JPML, he argues that Judge Johnson has the
greater number of cases pending before him and that Judge
Johnson is interested in presiding over an MDL. The JPML
privately asks Judge Johnson whether he would like to preside
over the MDL, and he states he would. The JPML transfers the
case to Judge Johnson. Over fifty attorneys initially sought to be
appointed class counsel, but Bob convinces most of them,
including those with more privacy class action experience than
Bob, that he will be appointed class counsel because of his
relationship with Judge Johnson and that in exchange for them
withdrawing their application as lead counsel, he will support
their appointment to an LPC. These attorneys thus withdraw their
applications for a lead counsel role. Left with only ten other
attorneys who are roughly as qualified as Bob, Bob is “lucky”
and is appointed lead counsel by Judge Johnson.

Jackie and Bob forged their “luck,” which cannot be practically appealed, as
courts have nearly unfettered discretion to appoint adequate class counsel.”

75 Daniel A. Richards, Note, An Analysis of the Judicial Panel on Multidistrict Litigation’s
Selection of Transferee District and Judge, 78 FORDHAM L. REv. 311, 315-16 (2009).
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Moreover, the JPML’s transfer decisions have no practical review by an
appellate body.

If these hypothetical scenarios seem outlandish (they are not), consider
the uptick of filings in the Amarillo division of the Northern District of Texas.
Amarillo has been the location of various politically contentious federal
lawsuits. In 2020, a father filed suit on behalf of himself and similarly situated
class members in Amarillo claiming the U.S. Department of Health and Human
Services’ administration of a Title X program that would provide minors with
access to contraceptives without parental consent violated his Fourteenth
Amendment due process right and fundamental right to control the upbringing
of his child.”® In 2021, the state of Texas filed suit in Amarillo to block
enforcement of the Equal Employment Opportunity Commission’s guidance
requiring employers and their employees to use an individual’s preferred
pronouns, claiming the policy violated Texas” employees’ free speech rights.”’
In late 2022, several antiabortion groups filed suit in Amarillo to prevent sale of
the FDA-approved mifepristone abortion pill.”® In 2023, a coalition of 25
Republican state attorneys general sued the U.S. Department of Labor in
Amarillo, alleging that the Department’s rule permitting retirement plan
managers to consider environmental and other social-justice factors when
making investment plan decisions violated the Employee Retirement Income
Security Act.” Plaintiffs’ attorneys’ decision to file these cases in Amarillo was
no coincidence.

The Amarillo division of the Northern District of Texas has one judge:
Judge Matthew J. Kacsmaryk.?® Judge Kacsmaryk was appointed by President
Trump in 2019, and previously worked for a conservative Christian legal group
that espoused socially conservative views on LGBTQ rights, abortion, and other
political issues.®! Plaintiffs filing suit in the Amarillo division know they will
“draw” Judge Kacsmaryk, who will then preside over their case, unless it is

6 Complaint, Deanda v. Becerra, No. 2:20-cv-00092 (N.D. Tex. Apr. 10, 2020), ECF No.
1; Hailey Konnath, Texas Court Says Title X Violates Parents’ Rights, LAW360 (Dec. 20, 2022,
11:01 PM), https://www.law360.com/articles/1560345 [https://perma.cc/4L28-MMFV].

7 Complaint, Texas v. Equal Emp. Opportunity Comm’n, No. 2:21-cv-194 (N.D. Tex. Sept.
20, 2021), ECF No. 1; Michelle Casady, Texas Sues to Block EEOC Gender Identity Guidance,
LAaw360  (Sept. 20, 2021, 7:05 PM), https://www.law360.com/articles/1423464
[https://perma.cc/IVOY-TGD2].

8 Complaint, All. for Hippocratic Med. v. Food and Drug Admin., No. 2:22-cv-223-Z (N.D.
Tex. Nov. 18, 2022), ECF No. 1; Adam Lidgett, FDA Faces Texas Suit Over Approval Of
Abortion Drugs, LAW360 (Nov. 18,2022, 6:06 PM), https://www.law360.com/articles/1551126
[https://perma.cc/CCHS5-GKCG].

7 Complaint for Declaratory and Injunctive Relief, Utah v. Walsh, No. 2:23-cv-16-Z (N.D.
Tex. Jan. 26, 2023), ECF No. 1; Kellie Mejdrich, GOP States Sue DOL Over Socially Conscious
Investing Rule, LAW360 (Jan. 27, 2023, 4:38 PM), https://www.law360.com/articles/1569941,
[https://perma.cc/9QEF-GRTY].

80 Caroline Kitchener & Ann E. Marimow, The Texas Judge Who Could Take Down the
Abortion Pill, WASH. Posr, (Feb. 25, 2023),
https://www.washingtonpost.com/politics/2023/02/25/texas-judge-abortion-pill-decision/
[https://perma.cc/CSO6N-9ZMG].

81 Kevin Breuninger, Abortion Pill Ruling Puts ‘Judge Shopping’ Concerns Back in
Spotlight, CNBC (Apr. 12, 2023), https://www.cnbc.com/2023/04/12/abortion-pill-ruling-puts-
judge-shopping-concerns-back-in-spotlight.html [https://perma.cc/SCZ7-86W5].
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transferred. This fact has not gone unobserved by legal analysts and scholars
who have accused these and other plaintiffs of forum shopping or, more
specifically, judge shopping.®? While most federal district court divisions have
more than one judge, it is also not uncommon for a district court to have single-
judge divisions. In 2023, eight divisions in Texas district court had only one
judge.®? Single-judge federal divisions also exist outside Texas. In Florida, for
example, President Trump was accused of judge shopping when he filed suit
against Hillary Clinton and former FBI agents in the Southern District of
Florida’s Fort Pierce division, whose only member was Judge Aileen Cannon, a
Trump appointee.3* Plaintiffs filing in these courts make their “luck” unless
defendants succeed in having the case transferred.®

Class counsel has two primary incentives to pick one forum over another:
favorable law and a favorable judge. Favorable law can be procedural or
substantive. Although federal courts hearing class action suits presumably apply
the same procedural and substantive laws, courts’ interpretations of these laws
can vary, creating significant hurdles or advantages for class members. For
example, Article III class representative standing should be interpreted
uniformly in federal courts, but such is not the case. District courts are presently
split on whether plaintiffs have standing to assert economic loss claims on behalf
of class members who purchased substantially similar products with the same
alleged defect.® Similarly, there is a split amongst courts as to whether common
questions of law or fact must predominate over individualized ones to grant issue
certification under Rule 23(b)(3).%” Courts within the same district can also
interpret substantive law in different ways that impact the viability of class
claims. For example, California, New York, and Florida federal district courts
are split on whether third-party beneficiaries require privity to assert breach of
implied warranty claims.®®

Shopping for favorable law, however, is less distasteful than shopping
for a favorable judge. When shopping for favorable law, class counsel is making
a reasoned, strategic decision in the best interest of the class. Shopping for a

82 Id.; Robin Levinson-King, How Judge Shopping’ Led to a Showdown Over Abortion
Drug Mifepristone, BBC (Apr. 14, 2023), https://www.bbc.com/news/world-us-canada-
65246823 [https://perma.cc/STI8-Y94S]; Tobi Raji, Dan Rosenzweig-Ziff & Ann E. Marimow,
Who is Aileen Cannon, the Judge Assigned to Trump’s Classified Documents Case?, WASH.
PosT (June 9, 2023), https://www.washingtonpost.com/politics/2023/06/09/aileen-cannon-
judge-trump-classified-documents/ [https://perma.cc/8FC4-JVROI].

8 Steve Vladeck, 18. The Growing Abuse of Single-Judge Divisions, ONE FIRST (Mar. 13,
2023), https://stevevladeck.substack.com/p/18-shopping-for-judges [https://perma.cc/XC4J-
J2KQ].

8 Raji et al., supra note 82.

85 Class action attorneys, of course, do not have unlimited discretion to choose a forum. A
district court must have personal jurisdiction over the defendant, and the plaintiff’s forum choice
is subject to improper venue and forum non conveniens challenges, but plaintiffs and class
counsel do get the first strategic bite of the apple. See FED. R. Civ. P. 12(b)(3); American
Dredging Co. v. Miller, 510 U.S. 443, 44748 (1994).

8 See Cho v. Hyundai Motor Co., 636 F. Supp. 3d 1149, 1179-80 (C.D. Cal. 2022); Leon
v. Cont’l AG, 301 F. Supp. 3d 1203, 1221 (S.D. Fla. 2017).

87 See Jones v. Depuy Synthes Prods., Inc., 330 F.R.D. 298, 309 n.4 (N.D. Ala. 2018); Burks
v. Islamic Republic of Iran, No. 16-cv-1102, 2023 WL 4838382, at *3 (D.D.C. July 28, 2023).

88 See O’Connor v. Ford Motor Co., 567 F. Supp. 3d 915, 94243, 945 (N.D. I1L. 2021).
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favorable judge, however, requires acknowledging that the judicial system is not
neutral and that the judge presiding over the matter could impact the ultimate
outcome of the litigation.?® After all, if procedural rules and substantive law are
the same in a particular forum, the identity of the judge who applies them should
not matter. But, as discussed in Part II, courts can have a real impact on the
course of a litigation ranging from the dismissal to non-dismissal of claims,
discovery parameters, summary-judgment survival, or evidence a jury is allowed
to consider.

Perhaps unsurprisingly, accusations of forum and judge shopping by
class action attorneys abound.’® Naturally, class action attorneys will want to
litigate before judges they believe are more likely to appoint them to serve as
class counsel. Accepting that some shopping exists, as some empirical studies
have suggested,’! the following sections discuss how judicial assignments and
transfers occur and how attorneys can impact them.

A. Luck of the Assignment

When filing a case, class action attorneys strategically choose the district
court in which to file their class claims. How they forum shop, however, depends
on how cases are assigned in the district court in which they file. If a district
divides cases by the division in which they are filed, like the Northern District
of Texas, then the odds of drawing a particular judge or type of judge (e.g., a
Republican-appointed judge) are calculable. Class action attorneys may
therefore choose to file in one particular division over another. They may also
file in a district or division where they routinely litigate and have the respect of
the judges,®” such that the courts will be more familiar with the attorney and
likely to appoint them to represent class members. Even when case assignments
are more random and unpredictable, a class action attorney that gets a “lucky”
draw can strategically litigate the case in a manner that makes it more likely that
the judge will keep the case if other overlapping class suits are filed. Similarly,
if the attorney gets an “unlucky” draw, they can voluntarily dismiss the suit or
make other strategic decisions that make it unlikely for the court to keep the case
if another overlapping class suit is filed.

Not all districts assign cases based on the division in which they are filed
like the Northern District of Texas does. Putting aside single-judge divisions in
districts that assign cases by division, how cases are assigned to particular judges
varies across district courts. Although the Fifth Amendment’s Due Process

8 See Richards, supra note 75, at 313.

% See, e.g., Silverberg v. Dryships Inc., 541 F. Supp. 3d 265, 269 n.3 (E.D.N.Y. 2021);
SRAM, LLC v. Fox Factory, Inc., No. 23-cv-00492, 2024 WL 3325539, at *4 n.3, (N.D. Ga.
Mar. 6, 2024); Abreu v. Pfizer, Inc., No. 21-62122-CIV, 2022 WL 2355541, at *13 (S.D. Fla.
June 22, 2022).

ol See, e.g., William H. J. Hubbard, An Empirical Study of the Effect of Shady Grove v.
Allstate on Forum Shopping in the New York Courts, 10 J. L. ECON. & PoL’Y 151, 166 (2013);
Thomas Merton Woods, Note, Wielding the Sledgehammer: Legislative Solutions for Class
Action Jurisdictional Reform, 75 N.Y.U. L. REV. 507, 514—15 (2000).

92 See Geoffrey P. Miller, Overlapping Class Actions, 71 N.Y.U. L. REV. 514, 519 (1996)
(noting that “[i]t is not surprising that many large-scale cases appear to be brought in the
jurisdiction where lead counsel has an office™).
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Clause guarantees the right to an impartial decisionmaker, *® it does not
guarantee the right to any particular case assignment process, such as random
judicial assignments.®* The chief judge of each district court has considerable
discretion on how to assign cases to particular judges in the district.”>

Courts having more than one judge, per statute, must divide their
caseload amongst the judges as provided by the rules and orders of the district
court.”® The statute affords district courts ““broad discretion in assigning court
business to individual judges,” and does not require the formal adoption of any
particular assignment procedure.”®’ Because of this broad discretion, a 2018
survey of district courts’ case assignment procedures found that “almost no two
courts use identical case assignment procedures,”® but most of the ninety-four
federal district courts assign judges at least partially based on geographic
divisions within the district.”® In a way, this makes sense—geographic proximity
is a natural convenience.

Not all rules determining in which geographic division a case lands,
however, are the same. Some track venue rules that look to the geographic
division in which the defendant resides or where the bulk of the alleged wrongful
conduct giving rise to a plaintiff’s claim(s) occurred.!®® Some courts assign
cases to divisions based on a pre-established order of priority when venue would
be proper in multiple divisions.!?! Others assign by geographic division but pull
certain types of cases, like intellectual property cases, class actions, and
securities cases, out of the division and randomly assign them across the
district.'9? Yet others, again, like the Northern District of Texas, allow plaintiffs
to file in any one of the court’s divisions.!® Finally, others do not use divisions
and instead randomly assign cases to judges across the district.!%

Typically, district court assignment procedures attempt to distribute
caseloads equally amongst the active judges in the district,'?® and cases are
assigned randomly from a pool of eligible judges.!% But this does not mean that
every judge has an equal chance of drawing a case, only that the case assignment
is based on a blind draw.!?” For example, a judge in a ten-judge district that has
already been assigned to nine percent of cases in the district will have a smaller

93 See Concrete Pipe & Prods. of Cal., Inc. v. Constr. Laborers Pension Tr. for S. Cal., 508
U.S. 602, 617 (1993).

94 See Firishchak v. Holder, 636 F.3d 305, 309—-10 (7th Cir. 2011); Cruz v. Abbate, 812 F.2d
571, 574 (9th Cir. 1987).

% See 28 U.S.C. § 137(a).

% See id.

97 United States v. Helring, No. 23-CR-301, 2024 WL 218119, at *1 (M.D. Pa. Jan. 19,
2024) (quoting In re Atamian, 247 F.App’x 373, 374 (3rd Cir. 2007)).

% Alex Botoman, Note, Divisional Judge-Shopping, 49 CoLUM. HUM. RTs. L. REV. 297,
312 (2018).

% Id. at 308.

100 74 at 316.

101 Id

102 Jd. at 319 (referencing the Northern District of California).

103 1d. at 316.

104 14 at 319.

105 1d. at 313.

106 1d at 311.

107 Id
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chance of being assigned to a case than one that only has four percent of the
cases in the district.!%® To avoid random assignments resulting in one or two
judges in a district winding up with too many cases of a particular kind, say class
actions, subdecks are sometimes created to attempt an equal distribution of case
types.!%” A judge’s present caseload broken down by type of case could thus be
helpful information for a class attorney.

Class action attorneys are wise to consider these varying case-
assignment procedures when choosing a forum to file suit. They can also evade
forum challenges by strategically choosing class representatives and limiting the
scope of the class. For example, venue could be improper and a transfer
appropriate where “a substantial part of the events or omissions giving rise to
the claim occurred” in another venue.!'? In the class context, courts look to the
events concerning the class representatives, rather than all the class members,
when deciding whether venue is proper.!!! Class attorneys, therefore, improve
the success of their forum choice when they choose class representatives that
reside in the forum or experienced the brunt of the harm caused by the
defendant’s conduct in the forum.!!? They can also ensure a forum is proper if
they limit the scope of the class on behalf of which they assert claims. For
example, Amazon’s conduct may have impacted several of its employees across
the country, but a complaint that asserts claims solely on behalf of Illinois class
members under a specific Illinois statute is more likely to stay in Illinois.!!?
Attorneys can also employ more frowned-upon forum-shopping practices, such
as voluntarily dismissing a class complaint that drew an unfavorable judge.
While refiling the same or a similar complaint before another court waves a
forum-shopping red flag,''* the attorney could convince another law firm to file
without the attorney being listed on the pleadings, thereby decreasing the chance
of accusations of forum-shopping.

But not all cases filed are placed into a pool. In the class context, most
district courts allow plaintiffs filing a case to mark it as related to another case
previously filed in the district, which would presumably cause the case to be
assigned to the judge that was already assigned the related case.!!® This is
because “[jJudicial economy is best served when related or consolidated cases

108 See id. at 311-12.

109 See id. at 312-14.

11028 U.S.C. § 1391(b)(2).

1 See Harvard v. Inch, 408 F. Supp. 3d 1255, 1261 (N.D. Fla. 2019) (citing 2 WILLIAM B.
RUBENSTEIN, NEWBERG ON CLASS ACTIONS § 6:36 (5th ed.)).

112 See IMO Indus., Inc. v. Kiekert AG, 155 F.3d 254, 265-66 (3d Cir. 1998).

113 See Class Action Complaint at 16, Gorgas v. Amazon.com, No. 22-cv-5159 (N.D. Ill.
Sept. 21, 2022), ECF No. 1-1 (alleging violation of Illinois’s Biometric Information Privacy Act
and defining relevant class as Amazon workers in Illinois whose biometric data was collected,
stored, or disclosed by company).

114 See, e.g., Ewideh v. Homesite Ins. Co. of the Midwest, No. 23-cv-812, 2023 WL
5170379, at *1-2 (M.D. Pa. July 17, 2023) (accusing plaintiffs of “gamesmanship” for filing a
notice of voluntary dismissal on the same day that they filed an identical complaint in another
district).

115 See United States v. Keane, 375 F. Supp. 1201, 1204 (N.D. 111. 1974) (finding that “[i]t
is well settled that district courts retain the inherent power to control the assignment and transfer
of cases so as to facilitate the business of the court and to promote the expeditious administration
of justice.”); Botoman, supra note 98, at 316—19.
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are handled by the same judge.”!'® Naturally, this often happens when a second,
third, or fifteenth class action case purporting to represent the same class against
the same defendant is filed in a district. When all cases are filed in one particular
district, the court internally consolidates them before a particular judge in that
court.!!’

Sometimes competing class actions are filed across district courts. The
Manual for Complex Litigation recommends that courts have “[a]ll related civil
cases pending in the same court . .. assigned to a single judge to determine
whether consolidation . . . is feasible.”!!® Other courts have similarly recognized
they should “strive to avoid having multiple overlapping or competing class
actions certified in the federal court system”!!” and recommend consolidation
when possible.

Class action attorneys, however, can attempt to avoid court intervention
and strategically come to an agreement on which suit should survive. For
example, if competing class cases were filed in three different districts just days
apart, two suits could be voluntarily dismissed in favor of all appearing before
the judge perceived to be most sympathetic to the claims. The attorneys may, in
this instance, come to an agreement as to who will serve as class counsel.
Sometimes, the attorneys can come to no such agreement, or a defendant or court
acts before such an agreement is made. The following section discusses how
overlapping class cases are transferred and how, in such instances, attorneys can
make strategic decisions to affect the luck of the transfer.

B. Luck of the Transfer

Related or overlapping class actions filed in different federal district
courts may be consolidated in a single district under section 1404(a) of the
Judicial Code or by the JPML. Section 1404(a) provides that “in the interest of
justice, a district court may transfer any civil action to any other district or
division where it might have been brought.”!?’ In deciding where to transfer a
case, under Section 1404(a), weight is typically given to the plaintiff’s choice of
forum, but that is not the case in class litigation.!?! This makes sense for at least
two reasons. First, it is typically class counsel’s decision where to file suit, not
the named plaintiffs’ decision. Second, when overlapping suits are filed in two
different jurisdictions and there is a dispute as to which forum to transfer the

116 United States v. Khatiwala, No. 23-390, 2024 WL 1050839, at *1 (D. Md. Mar. 11, 2024)
(alteration in original) (citing District Clerk’s Manual, § 4.04.c.1); see also id. at *6 (reproducing
relevant section of District Clerk’s Manual).

17 See, e.g., Comm. on Judiciary v. McGahn, 391 F. Supp. 3d 116, 118 (D.D.C. 2019);
Prime Healthcare Servs., Inc. v. Serv. Emps. Int’l Union, No. 14-cv-3831, 2014 WL 5422631,
at *4 (N.D. Cal. Oct. 24, 2014).

18 MANUAL FOR COMPLEX LITIGATION (FOURTH) § 20.11 (2004).

119 Anderson Living Tr. v. WPX Energy Prod., LLC, 306 F.R.D. 312, 409 n.58 (D.N.M.
2015) (emphasis omitted).

12028 U.S.C. § 1404(a).

121 See, e.g., Lou v. Belzberg, 834 F.2d 730, 739 (9th Cir. 1987); Dress v. Cap. One Bank
(USA), N.A., 368 F. Supp. 3d 178, 181 (D. Mass. 2019); Burgess v. HP, Inc., No. 16-cv-04784,
2017 WL 467845, at *6 (N.D. Cal. Feb. 3,2017); Tawil v. Ill. Tool Works, Inc., No. 15 C 06808,
2015 WL 7889036, at *2 (N.D. Ill. Dec. 4, 2015).
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cases, two named plaintiffs have made two different forum choices. Giving
deference to a plaintiff’s forum choice thus does not solve the dispute. Transfer
considerations under section 1404(a), therefore, require a balancing of private
and public interests, which include the plaintiff’s choice of forum, the forum
where the claim arose, the convenience to the parties, the convenience to the
witnesses, the location of the evidence, the court’s familiarity with governing
laws, the comparative congestion of the courts, and any local interests in
deciding the controversy.!??

When consolidating or transferring cases, courts also often apply the
first-to-file rule, which “allows a district court to transfer, stay, or dismiss an
action when a similar complaint has already been filed in another federal
court.” 12> Unfortunately, the rule motivates class attorneys to file quickly,
sometimes without allowing a thorough investigation of the facts and claims, to
gain the advantage of a forum choice over other class attorneys. When deciding
whether to apply this rule, a district court typically considers (1) the class
members involved; '?* (2) the chronology of the two actions; and (3) the
similarity of the issues. Courts do make exceptions to the first-to-file rule,
however, where attorneys have filed anticipatory suits or engaged in forum-
shopping. 12° In these cases, “[t]he designation of interim class counsel is
especially encouraged ... [because] there are multiple, overlapping class
actions that require extensive pretrial coordination.”!26

Outside section 1404(a), the JPML can also consolidate and transfer
competing and overlapping class actions. One might assume that forum-
shopping occurs less when actions are consolidated by the JPML, as the Panel
ultimately decides to which court to transfer proceedings. But, as elaborated
below, such is not the case. Before explaining how the Panel decides to which
court to transfer an action, it is worth briefly discussing the Panel’s formation
and composition. The JPML was established by Congress in 1968'?7 to avoid
“conflict and duplication in discovery and other pretrial procedures in related
cases.”?8 The Panel has the authority to consolidate “civil actions involving one
or more common questions of fact. .. pending in different districts” and to
transfer them for pretrial purposes to one district court.'? It is comprised of
seven circuit and district court judges from different circuits appointed by the
Chief Justice of the Supreme Court.!3® Four panel members must agree to a

122 See, e.g., Bartolucci v. 1-800 Contacts, Inc., 245 F. Supp. 3d 38, 45 (D.D.C. 2017);
Symbol Techs., Inc. v. Metrologic Instruments, 450 F. Supp. 2d 676, 67778 (E.D. Tex. 2006).

123 Alltrade, Inc. v. Uniweld Prods., Inc., 946 F.2d 622, 623 (9th Cir. 1991); see also
Blechman v. Ideal Health, Inc., 668 F. Supp. 2d 399, 404 (E.D.N.Y. 2009).

124 See, e.g., Zepeda v. Ulta Salon, Cosms. & Fragrance, Inc., No. SA CV 17-2184-DOC,
2018 WL 6981842, at *4—5 (C.D. Cal. June 1, 2018); Alltrade, 946 F.2d at 625.

125 See, e.g., id. at 628; Synthes, Inc. v. Knapp, 978 F. Supp. 2d 450, 458 (E.D. Pa. 2013).

126 In re LIBOR-Based Fin. Instruments Antitrust Litig., No. 11 MD 2262 (NRB), 2011 WL
5980198, at *2 (S.D.N.Y. Nov. 29, 2011).

127 Pyb. L. No. 90-296, 82 Stat. 109 (1968) (codified as amended at 28 U.S.C. § 1407).

128 H R. REP. NoO. 90-1130, at 2-3 (1968), reprinted in 1968 U.S.C.C.A.N. 1898, 1899
1900.

12928 U.S.C. § 1407(a).

130 14, § 1407(d).
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transfer.!®! Section 1407 does not provide other criteria to select panel members,
but experience as a judge and demographic and geographic factors are thought
to matter.'3?

Proceedings to consolidate actions can be initiated by the JPML but are
typically initiated by motion from a party.!3* When a motion is filed before the
Panel, all parties in a proceeding that would be consolidated can file a response
briefing the Panel on (1) whether the actions should be consolidated for pretrial
purposes and (2) to which court they should be transferred if consolidated.!3*
After the briefing period has ended, the Panel will typically conduct oral
arguments.!3 Oral arguments are usually no more than twenty minutes, and all
parties with varying viewpoints must divide up that time,!3¢ typically leaving
litigants with roughly two minutes to make an argument before the Panel.!3’

Congress provided the JPML some direction on which cases to
consolidate but no guidance on to which district court to transfer an action.!38
So, where to transfer an MDL is often “hotly contested.”'** A former chair of
the JPML admitted that selecting the transferee district court judge “is often the
most difficult decision the Panel faces.”!*’ It appears the JPML has nearly
unfettered discretion to decide to which of the ninety-four district courts to
transfer an MDL.!*! Practitioners have complained that the Panel’s transferee
court selection is unpredictable, with prior decisions affording little to no
explanation for transfer to a particular judge.'*? Indeed, sometimes the JPML
will transfer a case to a district that had no constituent actions pending before
{143

An empirical analysis of transfers by the JPML, involving 303 JPML
transfer orders from 2003 to 2008 revealed that the JPML claimed to consider
several factors when determining to which court to transfer an action, including
significant pretrial progress of an action before a particular judge; the docket
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conditions and resources of the judge; the location of the first-filed action; the
court’s proximity to the location of the other filed actions; the number of pending
related actions before the judge or in the judge’s district; the court’s proximity
to key witnesses and documents; the experience of the judge; the preferences of
the parties; the court’s proximity to the residences of the parties; the geographic
accessibility of the court; and the proximity of the court to the conduct or event
at issue. '** Moreover, because MDLs are often large and can take up a
considerable amount of time for courts, the district court receiving the MDL has
to be willing to accept it, and the chief judge of the district has to be willing to
permit the transferee judge to accept it.!** Therefore, in addition to the factors
listed above, the JPML has admitted that the “willingness” of a prospective
transferee court judge is key.!4

These factors, however, can all favor different districts and judges. And
the JPML has not explained how it balances these factors or articulated a
consistent formula or standard.!'*’ Instead, Panel members have indicated the
transferee court selection process often involves “intuition.”!*® One prominent
class action MDL litigant opined that the JPML’s transfer decision is “not so
much a where question, but a who question.”'* Indeed, a 2012 study found that
the most common justification provided by the JPML in support of its transfer
decision was the location of the Panel’s preferred judge.!*® And the Panel’s
decision to consolidate and transfer can only be appealed by a writ of mandamus
filed in the circuit court having jurisdiction over the transferee district court.!>!
A Panel’s transferee judge choice is thus practically definitive.

Class and defense counsel overtly lobby the JPML to transfer cases to
particular judges and lobby those judges to persuade the JPML to transfer them
a case. The JPML generally selects a district from those recommended by the
parties.'? And defendants’ and class counsel’s lobbying efforts matter. Indeed,
one study that looked at over 200 consolidations between 2012 and 2016 found
that in cases where a district existed that both plaintiffs and defendants
supported, the Panel selected that district eighty percent of the time.!3 In cases
where support was divided between the parties, the Panel transferred to a district
supported by plaintiffs in roughly sixty percent of cases and a district supported
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Problems, Proceedings of the Section on Litigation, Annual Meeting of the American
Association of Law Schools (Jan. 6, 2017) (on file with author)).
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by defendants in forty percent.'>* In only four percent of cases, the Panel chose
a district that was not supported by any party.!>?

Class counsel can influence several factors the JPML considers when
deciding where and to whom to transfer an action. For example, class counsel
can, to an extent, control the pretrial progress of an action by proposing
aggressive scheduling orders, engaging in extensive motion practice, and
responding to motions quickly—all to argue that a judge has already spent
significant time on the case and is most familiar with its facts. Class attorneys
can also quickly file to ensure their chosen court has the first-filed case. They
can convince other colleagues to file copycat actions with other class
representatives so that the first court drawn has the greatest number of pending
actions. Class counsel can also identify relevant witnesses (whether they
ultimately need them or not) that reside in the jurisdiction where they would like
the case transferred.

While there have been some attempts to curtail such forum-shopping
practices, these attempts have been limited. For example, in 2024, the Judicial
Conference of the United States issued a new rule to combat single-division
forum-shopping practices.!>® The rule requires judges to be assigned randomly
across the district in civil cases implicating state or federal action.!” But this
rule impacts only a few class cases seeking equitable relief from the
government—barely addressing the tip of the forum-shopping iceberg in class
action litigation. And the rule has no bearing on the JPML’s transfer of cases.
Other rules could be crafted to expand the Judicial Conference’s recent rule. For
example, a new rule could expand the scope of the existing rule’s application to
all class action cases. Alternatively, a new rule could require that all class action
cases asserting claims on behalf of a nationwide class be randomly assigned to
district court judges with personal jurisdiction over the defendant, though this
might lead to premature jurisdictional disputes. Scholars have also argued
district courts should randomly assign cases to judges across the entire district
(and not by division).!>8

In sum, case assignments and transfers are not completely random. Class
attorneys and defendants can make strategic decisions aimed at improving their
“luck” of having their case heard before a particular court. But the practices of
forum- and judge-shopping exist in part because attorneys assume their odds of
being appointed counsel vary across courts. If courts uniformly appoint the same
attorneys, the forum-shopping tactics that class attorneys engage in to draw a
particular judge impact little the legal representation class members receive. Part
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IV thus empirically explores whether the court to which an action is assigned or
transferred affects the attorneys appointed to represent the class. It provides the
final basis to implement the class counsel rubric proposed in Part V.

I1I. LUCK OF THE TRANSFER?: COURTS’ IMPACT ON CLASS COUNSEL
APPOINTMENTS

Part IV offers an original empirical analysis of courts’ class counsel
appointments. Data was drawn from over 100 class action cases transferred by
the JPML between 2012 and 2022 to eighty different judges, wherein attorneys
filed over 1,500 class counsel applications for roughly 700 class positions. The
data was then analyzed to determine whether certain courts appointed a greater
percentage of male or female attorneys to serve as class counsel; whether male
or female attorneys applied to serve as class counsel in greater percentages
before certain courts; whether higher class counsel appointment percentages
were correlated with higher class counsel application percentages; whether a
competitive class counsel appointment process benefitted or adversely impacted
male or female class counsel applicants; and whether male or female attorneys
comparatively enjoyed greater or lower rates of success in class counsel
appointments before particular courts.

Judges were divided into three overlapping categories by gender (male
versus female), ! political party appointment (Republican-appointed versus
Democrat-appointed), and race/ethnicity (White versus racially diverse)!®°. In
terms of the consolidated class action cases forming part of the data sample,
73.8% were transferred to male judges and 26.2% to female judges; 39.8% to
Republican-appointed judges and 60.2% to Democrat-appointed judges; and
72.8% to White judges and 27.2% to racially diverse judges. Attorneys were
only divided by one category, male and female,'¢! as there was limited publicly
available reliable data on attorneys’ political party affiliations and race/ethnicity.
The findings, therefore, only provide a narrow window into courts’ potential
preferences and attorneys’ perceptions of the same.

Pointedly, the data reveal that: (1) female courts, Democrat-appointed
courts, and racially diverse courts appointed a greater percentage of female
attorneys to serve as class counsel, while male courts, Republican-appointed
courts, and White courts appointed a greater percentage of male attorneys to
serve as class counsel; (2) female courts and racially diverse courts had a greater
percentage of female attorneys apply to serve as class counsel, and male courts
and White courts had a greater percentage of male attorneys apply to serve as
class counsel; (3) appointment percentages correlated with application

159 There are, of course, other gender categories, but judges, according to their judicial
profiles, fell into these two.

160 Racially diverse courts include Black, Hispanic, Native American, Asian American, and
other races not defined as White. This admittedly encompasses racial groups that do not share
the same characteristics or preferences. Furthermore, it ignores the fact that there are overlapping
racial or ethnic identities, such as White Hispanics and non-White Hispanics, which may not
share the same characteristics or preferences. Separating out each race and ethnicity and
excluding, for example, White Hispanics, would leave a pool of data too small to analyze.

161 Again, while there are other gender categories, the attorneys’ publicly available
information indicated they fell into one of these two.
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percentages before all but Republican-appointed courts; (4) competition before
courts tended to favor female over male attorneys in most cases, but mostly for
LPC positions; and (5) female attorneys experienced similar or better success
rates applying for class counsel than male attorneys, except again before
Republican-appointed courts.

Broadly, Part IV’s findings suggest that most courts do not have class
counsel gender preferences, but attorneys seem to believe they do, which leads
them to apply at different rates before different courts. Application rates
correlate with appointment rates, thereby creating a self-fulfilling prophecy of
sorts (i.e., female attorneys believed female judges were more likely to appoint
them; female attorneys applied in greater numbers before female courts; female
courts had a wider pool of female attorneys to choose from; female courts
appointed more female attorneys), cementing the perception that certain courts
are more likely to appoint female attorneys to serve as class counsel. That said,
some courts did seem to have clear gender preferences for class counsel
appointments. Republican-appointed courts, for example, were roughly two
times more likely to appoint a male attorney over a female attorney when
provided the choice. Racially diverse courts and Democrat-appointed courts
were, on the other hand, more likely to appoint a female attorney.

A. Methodology

All products-liability, marketing-and-sales-practices, breach-of-privacy,
and data-breach MDLs asserting class claims transferred by the JPML to a
district court between December 1, 2012, and December 31, 2022, formed part
of this Article’s dataset. '®? In total, 74 consumer products-liability and
marketing-and-sales-practices (henceforth “PL&MSP”’) MDLs and 29 privacy
and data-breach MDLs (henceforth “privacy MDLs”) were reviewed, for a total
of 103 MDLs.!%? Class action MDLs were chosen because competition for class
counsel positions was more likely in these cases, as often multiple putative
actions are filed across various districts.!%* The inclusion of varying types of
consumer claims (e.g., deceptive sales practices, fraud, privacy violations)
permitted observations that were not simply exclusive to one type of class case.
The dataset also captured a large percentage of class action MDLs, as PL&MSP
and privacy MDLs composed roughly half of the MDL docket in 202363

Various data points were collected across these MDLs. Specifically,
transferee court dockets were searched for: (1) orders calling for class counsel
applications; (2) applications for lead counsel and LPC positions submitted by

162 See Del Riego, supra note 5, at 79 (using same dataset and similar methodology).

163 A list of MDLs included in this dataset can be found in the Appendix. Although it is
possible that other class action MDLs asserted deceptive practices and privacy claims, these
cases were either specifically categorized by the JPML as product liability, deceptive-marketing-
and-sales-practices, privacy, or data-breach cases, defined in the caption as such, or upon
preliminary review of the initial complaint asserted such claims.

164 28 U.S.C. § 1407(a); see also Ryan Hudson, Rex Sharp & Nancy Levit, MDL
Cartography: Mapping the Five Stages of a Federal MDL, 89 UMKC L. REvV. 1, 9 (2021) (“In
nearly every MDL, there is fierce competition among the various plaintiffs’ counsel to decide
upon lead counsel, the steering or executive committee, and liaison counsel.”).

165 See Del Riego, supra note 5, at 80.
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attorney applicants; (3) orders appointing class counsel; and (4) other
miscellaneous court orders and transcripts relating to the original appointment
of counsel. All docket entry descriptions were reviewed, but the document
associated with each entry was not. If docket entries were thus mislabeled or
descriptively unclear, their data were not captured. In the same vein, if
applications were submitted in camera or filed under seal, they were not
captured. '

In some MDLs, law firms, as opposed to individual attorneys, applied for
and were appointed class counsel.!¢” Instead of discounting these cases, the lead
attorney that appeared for each law firm was included. Where joint applications
or applications proposing the appointment of more than one attorney as either
lead counsel or as an LPC member were filed, each attorney proposed for a
leadership position was considered individually,'¢® unless they were part of the
same law firm, in which case only the initially proposed individual was
considered. '® This was done because courts rarely appoint more than one
attorney from the same law firm. Indeed, if the lead attorney from a firm leaves
that firm, courts have clarified the appointment was meant to be individual and
followed the attorney to their new firm.!”® The only exception to this was if the
court individually appointed attorneys from the same law firm to serve as
counsel.!”! In those cases, each attorney was recorded as having applied and
been appointed.

Where the same attorney applied simultaneously for lead counsel and an
LPC position, they were considered as having applied for each position, unless

166 See, e.g., Case Management Order No. 1 and Order Setting Initial Status Conference at
4, In re 21st Century Oncology Customer Data Sec. Breach Litig., 8:16-md-2737 (M.D. Fla.
Oct. 18, 2016), ECF No. 19 (instructing attorneys interested in serving as class counsel to file
application motions under seal).

167 See, e.g., Omnibus Response to Motions to Dismiss and Strike Plaintiffs’ Second
Amended Consolidated Complaint at 27-30, In re Herbal Supplements Mktg. & Sales Pracs.
Litig., 1:15-cv-05070 (N.D. Ill. Jan. 1, 2017), ECF No. 201 (identifying class counsel in
signature block).

168 See, e.g., Motion by Fink Bressack and Freed Kanner London & Millen LLC for
Appointment of David H. Fink and Steven A. Kanner as Interim Co-Lead Counsel, /n re Ford
Motor Co. F-150 and Ranger Truck Fuel Econ. Mktg. & Sales Pracs. Litig., 2:19-md-02901
(E.D. Mich. Nov. 20, 2019), ECF No. 46 (counting as an application for both David H. Fink and
Steven A. Kanner).

169 See, e.g., Letter from Michael A. Kelly and Khaldoun A. Baghdadi to the Honorable
Charles Breyer in application for a position on the Plaintiffs’ Steering Committee, In re
Volkswagen “Clean Diesel” Mktg., Sales Pracs. & Prods. Liab. Litig., 3:15-md-02672 (N.D.
Cal. Jan. 8, 2016), ECF No. 676 (considering only application filed by Michael A. Kelly and not
the other member of law firm that jointly applied in the alternative). But see, e.g., Application
of Matthew McCarley for Lead Counsel and Plaintiffs’ Steering Committee, /n re JUUL Labs,
Inc., Mktg., Sales Pracs., & Prods. Liab. Litig., 3:19-md-02913 (N.D. Cal. Oct. 16, 2019), ECF
No. 111; Application of Gale D. Pearson for Lead Counsel & Plaintiffs’ Steering Committee, In
re JUUL Labs, Inc., Mktg., Sales Pracs., & Prods. Liab. Litig., 3:19-md-02913 (N.D. Cal. Oct.
16, 2019), ECF No. 112 (considering both individually filed applications).

170 See, e.g., Order Regarding Lead Counsel Appointment, /n re Fisher Price Rock’n Play
Sleeper Mktg., Sales Pracs., & Prods. Liab. Litig., 1:19-md-02903 (W.D.N.Y. Apr. 23, 2020),
ECF No. 68 (finding that appointment followed attorney to new law firm).

171 See, e.g., Pretrial Order No. 2, In re Premera Blue Cross Customer Data Sec. Breach
Litig., 3:15-md-2633 (D. Or. Aug. 7, 2015), ECF No. 36.
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they were appointed to a higher-ranking position.!”? When an attorney appointed
as lead counsel was simultaneously appointed to an LPC position, they were
only considered as having been appointed to serve as lead counsel,!”? as they
functioned as lead counsel with the ability to direct the rest of the LPC.

Applicants for positions that were not created in a particular MDL were
not considered as having lost out on those positions. Similarly, where
applications were filed, but the action was dismissed prior to the appointment of
counsel, the applicants were not considered to have applied and lost out on those
positions.!’* Interim counsel replacements were similarly not considered, unless
a substitution occurred immediately after the initial appointment by the court.!”>

Only lead counsel and LPC applications were considered. Lead counsel,
when appointed, traditionally manages the litigation and assigns distinct tasks to
the LPC.!"¢ Some scholars have thus referred to lead counsel as a first-tier
position and LPC membership as a second-tier position.!”” But, when appointed,
both lead counsel and the LPC (to a lesser extent) manage the litigation.!”® In
MDLs where the court appointed a plaintiffs’ executive committee and a
plaintiffs’ steering committee, ! only those attorneys applying for and
appointed to the committee with greater leadership authority (i.e., the LPC) were
considered.

B. Findings

This section discusses various findings relating to the percentage of
positions held; percentage of applications filed; relationship between the
percentages of applications filed and positions held; effects of a competitive
application process; and comparative success rates of male attorneys and female
attorneys applying to class counsel, lead counsel, and LPC positions before male
courts, female courts, Republican-appointed courts, Democrat-appointed courts,
White courts, and racially diverse courts. The results focus on the appointment

172 See, e.g., Amended Application of Mikal C. Watts for Leadership Position at 3, In re
Zantac (Ranitidine) Prods. Liab. Litig., 9:20-md-02924 (S.D. Fla. Mar. 6, 2020), ECF No. 260
(“I would be pleased to serve as Plaintiffs’ Co-Lead Counsel, as a member of this Court’s
Plaintiffs’ Steering Committee and/or on whatever committees this Court appoints me to
serve.”).

173 See, e.g., Pretrial Order No. 7, In re Volkswagen “Clean Diesel” Mktg., Sales Pracs., &
Prods. Liab. Litig., 3:15-md-02672 (N.D. Cal. Jan. 21, 2016), ECF No. 1084 (appointing
Elizabeth Cabraser as lead counsel and member and chair of the Plaintiffs’ Steering Committee).

174 See, e.g., Notice of Motion by Ben Barnow and Tina Wolfson for Appointment of Interim
Co-Lead Counsel and Plaintiffs’ Executive Committee, and Memorandum of Points and
Authorities, In re Uber Tech., Inc., Data Sec. Breach Litig., 2:18-ml-02826-PSG (C.D. Cal. Aug.
13, 2018), ECF No. 8.

175 See, e.g., Order Amending Case Management Order No. 2, In re Cmty. Health Sys., Inc.,
Customer Sec. Data Breach Litig., 2:15-cv-00222 (N.D. Ala. May 11, 2015), ECF No. 16
(substituting counsel by consensus within a few days of appointment order).

176 See Del Riego & Avery, Inadequate Adequacy, supra note 13, at 506.

177 See Alvaré, supra note 3, at 5 (referring to “tier one” and “tier two” counsel positions).

178 See Del Riego & Avery, Inadequate Adequacy, supra note 13, at 506.

179 See, e.g., Order Consolidating Related Actions and Appointing Interim Co-Lead
Plaintiffs’ Counsel and Executive and Steering Committees, In re Apple, Inc. Device
Performance Litig., 5:18-md-02827 (N.D. Cal. May 15, 2018), ECF No. 99.



387 Harvard Journal on Legislation [Vol. 62

and application percentages of female attorneys, as they have been traditionally
found to be excluded from the class counsel bar,'*° but each percentage naturally
relates to male attorneys’ appointment and application percentages. '8!

1. Female Attorneys Held a Greater Percentage of Class Counsel
Positions Before Female Courts, Democrat-Appointed Courts, and
Racially Diverse Courts

Female courts, Democrat-appointed courts, and racially diverse courts
appointed a greater percentage of female attorneys to serve as class counsel than
male courts, Republican-appointed courts, and White courts. Most notably,
female attorneys served in greater percentages before racially diverse courts than
White courts, occupying 14.7 percentage points more positions before racially
diverse courts than before White courts. Female attorneys also held 7.4
percentage points more class counsel positions before female courts than male
courts and 8.3 percentage points more positions before Democrat-appointed
courts than Republican-appointed courts.

Judge Percentage of Class Percentage of Lead Percentage of
Counsel Positions Counsel Positions LPC Positions
Held by Female Held by Female Held by Female
Attorneys Attorneys Attorneys
Male 25.2% 24.0% 25.8%
Female 32.6% 28.4% 35.1%
Republican- 21.6% 22.7% 20.9%
Appointed
Democrat- 29.9% 26.9% 31.2%
Appointed
White 23.9% 21.0% 25.3%
Racially 38.6% 37.8% 39.1%
Diverse

Most courts also had a greater percentage of women serving on LPCs than as
lead counsel, except for Republican-appointed courts. Most notably, female
attorneys served in a much lower percentage of LPC positions before White
judges than racially diverse judges (a roughly fourteen percentage point
difference). They also served in a lower percentage of LPC positions before
Republican-appointed judges than Democrat-appointed judges (a roughly ten
percentage point difference).

2. Female Attorneys Were Responsible for a Greater Percentage of Class
Counsel Applications Before Female Courts and Racially Diverse
Courts

180 See Alvaré, supra note 3.
181 percentages were rounded to the nearest tenth.



2024] Luck of the Transfer? 388

Female attorneys were responsible for a greater percentage of class
counsel applications before female courts than male courts (a 10.6 percentage
point difference) and before racially diverse courts than White courts (a 10.5
percentage point difference), but not before either Democrat-appointed courts or

Republican-appointed courts (a mere 0.9 percentage point difference).

Judge Percentage of Class | Percentage of Lead | Percentage of
Counsel Counsel LPC Applications
Applications by Applications by by Female
Female Attorneys Female Attorneys Attorneys
Male 24.4% 22.9% 25.2%
Female 35.0% 34.2% 35.4%
Republican- 27.9% 25.7% 30.0%
Appointed
Democrat- 27.0% 25.9% 27.6%
Appointed
White 24.8% 22.8% 25.8%
Racially 35.3% 32.9% 37.5%
Diverse

Application rates for female attorneys were similar across both lead counsel and
LPC positions but tended to be greater for LPC positions. Across both positions,
female attorneys applied in greater percentages before female courts and racially
diverse courts, perhaps reflecting a belief that female and racially diverse courts
would be more likely to appoint them to serve as class counsel than male and
White courts.

3. Application Percentages Roughly Correlated with Appointment
Percentages Before Most Courts

Class counsel application rates often tracked appointment rates, meaning
that the percentage of female attorneys that formed the applicant pool was
similar to the percentage of female attorneys appointed to serve as class counsel.
Differences between the two ranged from less than one percentage point to
roughly six percentage points. Application and appointment rates most aligned
before male courts, where female attorneys occupied only a slightly greater
percentage of positions than those for which they applied, and before White
courts, where female attorneys held just a slightly lower percentage of class
counsel positions than those for which they applied. The greatest difference was
before Republican-appointed courts, where female attorneys held a notably
smaller percentage of appointments than those for which they applied.
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Female Attorneys’ Class Counsel Application
Percentages Versus Appointment Percentages By Court

45.0%

o 38.6%
40.0% 35.0% 35.3%
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The difference between application and appointment percentages generally
varied more for LPC than lead counsel positions.

Female Attorneys’ Lead Counsel Application
Percentages Versus Appointment Percentages By

Court
40.0% , 37.8%
35.0% 34.2% 32.9%
28.4%

30.0% 24.0% " 25.7% 25.9% 26:9%
25.0%  22.9% 22.7% 22.8% 51 0%
20.0%
15.0%
10.0%

5.0%

0.0%

Male Female Republican Democrat White Racially

Diverse

Application ® Appointment

The greatest difference in lead counsel application-to-appointment percentages
was before female judges, where female attorneys occupied 5.8 percentage
points fewer positions than those for which they applied, and before racially
diverse judges, where female attorneys occupied roughly 4.9 percentage points
more lead counsel positions than those for which they applied. But there were
no dramatic differences.
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Female Attorneys’ LPC Application Percentages
Versus Appointment Percentages By Court
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LPC application-to-appointment correlations were particularly strong before
male courts (a 0.6 percentage point difference), female courts (a 0.5 percentage
point difference), White courts (a 0.5 percentage point difference), and racially
diverse courts (a 0.8 percentage point difference). The most notable difference
was before Republican-appointed judges, who appointed 10 percentage point
fewer female attorneys than applied.

4. A Competitive Application Process Generally Led to a Greater
Percentage of Appointments for Female Attorneys

Nearly half (46.5 percent) of all class counsel positions were not
competitive. A competitive application process, however, favored female
attorneys before most courts. The only exception was before Republican-
appointed courts, where despite also being responsible for a slightly greater
percentage of class counsel applications when the appointment process was
competitive, female attorneys actually held a slightly lower percentage of class
counsel positions.

Judge Class Counsel | Competitive Class | Class Counsel | Competitive
Positions Held | Counsel Applications by | Class Counsel
by Female Appointments Female Applications by
Attorneys Held by Female Attorneys Female

Attorneys Attorneys

Male 25.2% 28.0% 24.4% 24.8%

Female 32.6% 36.4% 34.9% 36.7%

Republican- | 21.6% 21.1% 26.8% 31.2%

Appointed

Democrat- | 29.9% 33.8% 28.2% 27.5%

Appointed
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White 23.9% 27.0% 25.1% 25.9%
Racially 38.6% 42.7% 33.2% 35.8%
Diverse

Dividing the data between lead counsel and LPC positions reveals that
female attorneys derived more of a benefit from competition at the LPC level.

Judge Lead Counsel Competitive Lead | Lead Counsel Competitive
Positions Held | Counsel Applications by | Lead Counsel
by Female Appointments Female Applications by
Attorneys Held by Female Attorneys Female

Attorneys Attorneys

Male 22.9% 25.2% 22.9% 23.0%

Female 34.2% 31.3% 34.2% 36.2%

Republican- | 25.7% 20.0% 25.7% 25.6%

Appointed

Democrat- | 25.9% 30.5% 25.9% 26.7%

Appointed

White 22.8% 23.5% 22.8% 23.9%

Racially 32.9% 37.5% 32.9% 32.2%

Diverse

Indeed, competition in the lead counsel position led to a slightly lower
percentage of appointments for female attorneys before female courts (a 2.9
percentage point difference) and Republican-appointed courts (a 5.7 percentage
point difference). For LPC positions, competition appeared to favor female
attorneys before every court.

Judge LPC Positions | Competitive LPC LPC Competitive
Held by Female | Appointments Held | Applications by | LPC
Attorneys by Female Attorneys | Female Applications by
Attorneys Female
Attorneys
Male 25.8% 30.1% 25.2% 26.2%
Female 35.1% 39.7% 35.4% 37.0%
Republican- | 20.9% 22.5% 30.0% 38.7%
Appointed
Democrat- | 31.2% 35.8% 27.6% 27.9%
Appointed
White 25.3% 29.3% 25.8% 27.0%
Racially 39.1% 46.7% 37.5% 39.7%
Diverse

While female attorneys were also responsible for a greater percentage of
applications when there was a competitive LPC appointment process, the
increase in most cases was only marginal and likely not solely responsible for
the increase in appointments.
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5. Female Attorneys Experienced Similar or Greater Success Rates than
Male Attorneys When Competing for Class Counsel Positions Before
Most Courts

Female attorneys vying for competitive class counsel positions generally
fared similarly to, or better than, male attorneys before most courts. Most
notably, female attorneys experienced a success rate roughly 9 percentage points
higher than male attorneys before racially diverse courts and Democrat-
appointed courts but 15.3 percentage points lower than male attorneys before
Republican-appointed courts.

Female Attorneys’ Versus Male Attorneys’ Class
Counsel Success Rate By Court

50.0%
45.0% 43.3%
40.0° 36.29
15 O‘;] 34.1% 33.6% 33.8% %
: 0“ 31.1% 28.7% 30.3% 27.1%

30.0%  26.5% 253% 25.1% —
25.0%
20.0%

15.0%

10.0%

5.0%

0.0%

Male Female Republican Democrat White Racially

Diverse

m Male Attorneys Female Attorneys

This pattern held true for LPC positions, but less so for lead counsel
positions, where female attorneys experienced lower success rates than male
attorneys before female judges (a 7.9 percentage point difference) and
Republican-appointed judges (an 11 percentage point difference), but around the
same before White judges (a 0.8 percentage point difference). In comparison to
their male colleagues, female attorneys fared best before Democrat-appointed
courts (a 5.5 percentage point difference) and racially diverse courts (a 6.3
percentage point difference) when competing for lead counsel positions.
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Female Attorneys’ Versus Male Attorneys’ Lead
Counsel Success Rate By Court
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When competing for LPC positions, however, female attorneys experienced
higher success rates before almost every court, except Republican-appointed
courts, where they experienced a success rate nearly 26 percentage points lower
than male attorneys.

Female Attorneys’ Versus Male Attorneys’ LPC
Success Rate By Court
60.0%
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Female attorneys most outperformed male attorneys in LPC positions before
racially diverse judges and Democrat-appointed judges, averaging success rates
10.5 percentage points higher before these courts.

C. Discussion

The data above suggest two important findings: (1) certain courts are
more likely to appoint female attorneys to serve as class counsel and (2) female
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attorneys believe certain courts are more likely to appoint them to serve as class
counsel, thus explaining the judge and forum shopping practices discussed in
Part IT1.'82 Prior research that had not broken up application percentages by court
had found that appointment percentages correlated strongly with application
percentages, suggesting courts had little gender preference when making class
counsel appointment decisions.!®* But the findings herein demonstrate that these
missing data points rendered an incomplete picture. While application
percentages did correlate with appointment percentages before most courts, the
degree to which they correlated varied. Particularly, when vying for lead counsel
positions, application and appointment percentages correlated less before female
courts, where male attorneys held a greater percentage of positions than those
for which they applied, and before racially diverse courts, where female
attorneys held a greater percentage of positions than those for which they
applied. A stronger correlation existed for LPC positions, except before
Republican-appointed courts, where female attorneys held LPC positions at a
rate 10 percentage points lower than the rate at which they applied for them.
That said, before male courts and White courts, application percentages closely
tracked appointment percentages.

In addition to clarifying past research, this Article makes several key
findings. Female attorneys vying for class counsel positions fared best before
racially diverse courts and Democrat-appointed courts and worst before
Republican-appointed courts. Male attorneys, conversely, fared best before
Republican-appointed courts and female courts, at least for lead counsel
positions, and worst before racially diverse courts. This lends credence to the
central premise that the court to which a class action is assigned or transferred
can impact the legal representation class members receive, and that Republican-
appointed courts appear to be discriminating against female class counsel
candidates. And, whether discriminatory or not, male courts, Democrat-
appointed courts, and racially diverse courts seem to favor female attorneys over
male attorneys in class counsel appointments.

A more interesting and pivotal finding, however, is that attorneys appear
to perceive (correctly and incorrectly) that they have a greater chance of being
appointed by certain courts, as they apply at different rates before different
courts. Specifically, female attorneys were more likely to apply to serve as class
counsel if a court was female and/or racially diverse. This, in turn, appeared to
correlate with a higher percentage of appointments before these courts. While
racially diverse judges did appear more likely to appoint female class counsel,
the data do not suggest female judges were similarly inclined. Indeed, female
attorneys experienced higher success rates before male judges than before
female judges, and male attorneys applying for competitive lead counsel
positions experienced a higher success rate before female judges than female
attorneys. This suggests that, at least before female courts, women holding a
greater percentage of appointments is a product of women applying more than
men, which supports prior research finding that the court’s gender did not impact

182 See supra Part 11.
183 See Del Riego, supra note 5, at 57-59.
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MDL leadership appointments. 3% Given the strong correlation between
applications and appointments before most courts, it might be the case that if
female attorneys simply applied at greater rates before White, Democrat-
appointed, and racially diverse courts, they might hold a greater percentage of
appointments.

A large percentage of class actions from the dataset did not have
competition for either lead counsel or LPC positions. Indeed, for roughly half
(46.5 percent) of appointed class counsel positions, there was no competition. A
publicly competitive application process that required courts to proactively
choose amongst applicants, however, benefited female attorneys. Courts (except
for Republican-appointed courts and female courts in lead counsel battles) chose
more female attorneys to represent the class than were chosen when the attorneys
involved in the case proposed their own agreed-upon class counsel slates. This
could be because, as at least one other scholar has explained, elite male class
attorneys do not invite female attorneys to “the meeting before the meeting”
where class counsel positions are collectively agreed upon amongst counsel.!8?

D. Limitations

The data described herein is accurate, but conclusions drawn from the
same may be unreliable for a few reasons. First, it was impossible to completely
divide courts into three non-overlapping categories (female/male; Republican-
appointed/Democrat-appointed; White/racially diverse), as every court fell into
each category.!¢ If all male judges were also White or 90% were Republican-
appointed, conclusions about the propensity of male judges to appoint female
counsel would be of little worth. The author ran a regression analysis to test,
when controlling also for the percentage of female applicants in cases where
there was competition for a class counsel position, whether the data lent itself to
the same findings.!®” The results of the analysis confirmed that Democrat-
appointed courts and racially diverse courts appoint a greater percentage of
female attorneys to represent class members. !*8

184 See Alvaré, supra note 3, at 8.

135 Dana J. Alvaré, The Only Woman in the Room: Exploring the Interaction Between
Institutional, Structural, and Cultural Factors that Contribute to the Gender Gap in Multidistrict
Litigation 103 (2019) (Ph.D. dissertation, University of Delaware) (on file with the UDSpace
Institutional Repository).

136 For example, a judge that was male was also either appointed by a Republican or
Democrat President and was also either White or racially diverse.

137 A regression analysis (%FemalesAppointed = o + B1FemaleJudge + B2MinorityJudge +
B3DemocratJudge + f4%FemalesApplied) was performed to examine the factors influencing the
percentage of female attorneys appointed, focusing on whether a particular court’s gender,
minority-status, and political appointment, as well as the percentage of female applicants, impact
courts’ appointments. Each coefficient [ represents the change associated with the
corresponding variable while holding all other factors constant. The analysis aimed to identify
significant predictors and quantify their effects on gender representation in appointments.

138 Both Democrat-appointed and minority judges are associated with an 8.8 percentage
point increase in the proportion of female attorneys appointed—a 28.1 percentage point rise
relative to the unconditional mean of 31.3 percent. It is, however, important to note that this
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Some caution must be exercised in generalizing or assuming the findings
are reflective of all class actions, as there were some differences between
PL&MSP MDLs and privacy MDLs. For example, although more female
attorneys served in class counsel positions before female courts than male courts
in both types of MDLs, male courts in privacy MDLs appointed a greater
percentage of female attorneys than male courts in PL&MSP MDLs. Before
female courts, however, the inverse was true. Female attorneys also held a
greater percentage of class counsel positions before racially diverse courts than
before White courts across both types of MDLs, but the difference was most
stark in privacy MDLs, where women held approximately double the percentage
of positions before racially diverse courts than before White courts. Application
percentages also varied between the two types of MDLs, with female attorneys
applying at greater percentages in privacy MDLs before male courts, Democrat-
appointed courts, White courts, and racially diverse courts than in PL&MSP
MDLs. Application percentages did largely correlate with appointment
percentages in both types of MDLs, except before racially diverse judges in
privacy MDLs, where female attorneys held an even greater percentage of class
counsel positions than those for which they applied. Success rates also varied
some between the two MDLs. Female attorneys, for example, experienced
higher success rates than male attorneys in PL&MSP MDLs than in privacy
MDLs. This variation was most observable before Democrat-appointed courts,
where female attorneys experienced nearly triple the success rate of their male
colleagues. Female attorneys also had a higher success rate than male attorneys
before White judges in PL&MSP MDLs, but a lower success rate in privacy
MDLs. This might suggest that as female attorneys apply at greater rates, their
success rate before certain courts decreases.

Finally, the data only discuss courts’ potential preferences or non-
preferences of counsel on the basis of counsel’s gender, but there are, of course,
innumerable variables that could also have impacted courts’ appointment
decisions and might explain the variances observed herein. These include
contemplated Rule 23(g)(1)(A) criteria, such as the attorney’s experience,
resources, and work in the litigation to date; and other uncontemplated factors,
such as the attorney’s political leaning, race/ethnicity, residence, age, or religion.
Data on these factors were difficult to reliably track or comparatively analyze.
But it could be possible, for example, that the female attorneys who applied
before Republican-appointed courts in contested positions experienced
significantly lower success rates than male attorneys because they had less
experience, or because they were Hispanic, or because they had fewer resources
to prosecute the action, and not simply because they were female.

Given the findings discussed in this Part, Part V proposes a class counsel
rubric that courts can employ to considerably reduce biases and perceptions of
bias in class counsel appointments.

association may stem either from an overall expansion of the legal team (i.e., adding female
attorneys) or from a shift in the team’s gender composition (i.e., appointing female attorneys
instead of male attorneys).



397 Harvard Journal on Legislation [Vol. 62

IV. A RUBRIC FOR COURTS TO EVALUATE CLASS COUNSEL ALONGSIDE
CLASS MEMBERS

Preferences and biases will always exist, but introducing objective
measurement criteria may limit their effects. Indeed, the Federal Sentencing
Guidelines were introduced, and changed from advisory to mandatory, primarily
to limit the effects of bias that were present when judges were given wide
discretion. %% Presently, courts lack an objective means to comparatively
evaluate class counsel applicants. The factors courts must consider under Rule
23(g) (experience, knowledge of the law, commitment to the litigation to date,
and resources) assist courts in assessing counsel’s adequacy, but are less helpful
when comparatively evaluating adequate counsel that may excel in different
categories. Left with wide discretion, courts at times seem to “go with their gut”
when appointing class counsel. This section thus proposes the adoption of a class
counsel rubric to better evaluate class counsel applicants on a more objective
basis. The proposed three-part rubric would evaluate counsel on the basis of: (1)
Rule 23(g)(1)(A)’s '°° mandatory adequacy criteria; (2) disclosed criteria
pertinent to counsel’s adequacy, as permitted under Rule 23(g)(1)(B),'"! and,
importantly; (3) class members’ evaluations of counsel. A template of the rubric
is provided in the Appendix.

Rubrics provide clarity. When disclosed, rubrics set expectations ex ante
and increase objectivity. !> Indeed, Professor Elizabeth Chamblee Burch
proposed adopting rubrics for counsel in the MDL context,'?3 and there is no
reason not to also apply them in class cases. Professor Chamblee Burch’s rubric
focuses on counsel’s particular skills (e.g., negotiation, deposition-taking,
leadership, and writing), but these are difficult for courts and class members to
evaluate when appointing counsel, particularly at the outset of the litigation. The
class counsel rubric proposed herein, therefore, does not adopt Professor
Chamblee Burch’s rubric but instead proposes one based on Rule 23(g)’s present
framework.

Rule 23(g)’s class counsel mandatory adequacy factors may be vague,
but they are not wrong. In a study, participants acting as class members affirmed
that relevant experience, legal knowledge, access to resources, and dedication to
the litigation are important metrics on which to evaluate counsel.!** Those
survey participants often justified their choice of representation based on Rule
23(g) factors.!®® The problem with Rule 23(g)’s factors is not their substance but
rather their lack of specificity and guidance in comparatively evaluating counsel.

139 Douglas A. Berman, Rita, Reasoned Sentencing, and Resistance to Change, 85 DENV.
U.L.REV. 7, 19-20 (2007).

190 See FED. R. CIV. P. 23(2)(1)(A).

191 See FED. R. CIV. P. 23(g)(1)(B).

192 See Sophie M. Sparrow, Describing the Ball: Improve Teaching By Using Rubrics—
Explicit Grading Criteria, 2004 MICH. ST. L. REv. 1, 25-30 (2004); Virginia Crank, Chasing
Objectivity: How Grading Rubrics Can Provide Consistency and Context, 17 J. TEACHING
WRITING 56, 60 (1999).

193 Elizabeth Chamblee Burch, Monopolies in Multidistrict Litigation, 70 VAND. L. REV.
67, 164-65 (2017).

194 Del Riego & Avery, Inadequate Adequacy, supra note 13, at 527-33.

195 Id. at 533.
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Imagine one attorney has ten years of experience in class litigation but only three
years of experience litigating the claims at issue, while another attorney has five
years of experience in class litigation but eight years of experience litigating the
claims at issue—which attorney has greater experience? The Rule, the Advisory
Committee notes, and the caselaw provide no guidance for courts. A rubric that
assigns clear values to each Rule 23(g) factor and further divides the relevant
experience referenced in the Rule into independent factors provides courts with
a more objective way to compare counsel.

Each litigation is unique, and courts should, as Rule 23(g)(1)(B)
recognizes, have some discretion to evaluate counsel based on other factors
“pertinent to [their] ability to fairly and adequately represent the interests of the
class.” 1°¢ But consideration of anything other than the four Rule 23(g)
mandatory factors should be disclosed by courts. Counsel should know prior to
submitting their applications for appointment that the court is considering, for
example, their willingness to communicate with and involve class members in
the litigation; the fees they will seek for representing the class; the diverse
perspectives they would bring to the legal team; their bankruptcy knowledge if
a defendant is facing bankruptcy; or their willingness to work with other counsel
that may form part of the class counsel team. Courts must also disclose the
weight assigned to each of these factors to avoid tipping the scales in favor of a
particular attorney during the evaluation process.

Most importantly, class members’ evaluations of prospective class
counsel must form part of the rubric and be afforded considerable weight. To
date, judges have conducted class counsel appointments in a silo. This Article
does not argue that class members are better equipped than courts to evaluate
attorneys’ competency or qualifications, but rather that class members’ thoughts,
opinions, and evaluations of class counsel matter and should be factored into
class counsel appointment decisions.!” After all, class members are the ultimate
legal client. Class members’ collective voice via surveys of a representative
sample of the class can and should speak volumes to the court. A growing body
of literature has argued class members’ preferences should be taken into
consideration by courts,!”® but to date no vehicle has been proposed for courts
to give specific and quantifiable weight to those preferences. A class counsel
rubric provides such a vehicle. By including class members’ evaluations, courts
not only have a litmus test by which to consider whether their own evaluations
of counsel might be biased, but also insight into what clients seek in their
counsel.

The following sections describe how the rubrics would be procedurally
employed under Rule 23(g)’s current framework; explain rubric categories and
their respective proposed scoring; and address potential criticisms and
consequences associated with a class counsel rubric.

A. Practically Employing Class Counsel Rubrics

196 FEp. R. C1v. P. 23(g)(1)(B).
197 See Del Riego & Avery, Inadequate Adequacy, supra note 13, at 550 (arguing the same).
198 See Cabraser & Issacharoff, supra note 13, at 846.
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It is a well-accepted principle that competition breeds better market
performance.!®® The findings in Part IV similarly suggest that competitive class
counsel appointment processes lead to more gender-diverse class counsel teams.
Diverse legal teams are particularly important in class litigation with diverse
class members that often have little to no opportunity to communicate with
counsel regarding their injuries and preferred remedies. 2°° Moreover, a
competitive appointment process assures that courts (now with the assistance of
class members) are the ones evaluating class counsel, rather than individual
attorneys like Jackie and Bob in Part III. Competitive class counsel appointment
procedures ensure that qualified attorneys interested in representing the class are
not bullied or dissuaded from applying by other attorneys. Instead, courts must
institute a competitive application process and disclose the class counsel rubrics
they will use to evaluate counsel. A rubric should be completed for at least each
adequate (i.e., qualified) lead counsel applicant.

Prior disclosure of the rubric is necessary. This allows class counsel
applicants to focus and tailor their applications to address the categories and
items on the rubric. The weight assigned to each category in the rubric must also
be disclosed. Courts must inform class counsel applicants how the rubrics will
be tabulated for joint appointments should there be more than one lead counsel
or a multiple-member LPC.?!

As a substantial portion of any rubric adopted should be dependent on
class members’ evaluations of counsel, the court must provide a sufficient period
of time to survey a representative sample of class members. A period of two to
three weeks should suffice to design a class-member survey, deploy it, and
collect and analyze the results.?’? During this time, a sample of class members
would receive what scholars have termed “representational notice,” which
informs recipients of the pending litigation; the claims presently asserted in the

199 See ADAM SMITH, AN INQUIRY INTO THE NATURE AND CAUSES OF THE WEALTH OF
NATIONS 165 (Edwin Cannan ed., 1976); Stephen J. Nickell, Competition and Corporate
Performance, 104 J. POL. ECON. 724, 741 (1996); cf. Chee Kian Leong & Yung Chiang Yang,
Market Competition and Firms’ Social Performance, 91 ECON. MODELLING 601, 610-11
(2020).

200 See Brooke D. Coleman, A4 Legal Fempire: Women in Complex Litigation, 93 IND. L.J.
617, 638-39 (2018); Del Riego, supra note 7, at 90-97; Melissa Mortazavi, Blind Spot: The
Inadequacy of Neutral Partisanship, 63 UCLA L. REv. DISCOURSE 16, 21-22 (2015).

201 For example, if a court intends to appoint three attorneys to serve as lead counsel, it could
state that the attorneys with the highest collective score will be appointed or, as recommended,
that the attorneys with the highest score across all categories with capped combined scores will
be appointed. A category-capped collective score prevents the appointment of attorney teams
that would be highly rated across only a few categories but deficient in others. This mechanism
might prevent the appointment of a three-attorney team with extensive experience but little
resources, diversity, or commitment to communicate with class members (if these formed part
of the rubric). If individual attorneys have a maximum 30-point allotment for experience, a joint
three-person lead counsel team might have a maximum 60-point experience allotment, instead
of a 90-point allotment, to ensure the lead counsel team is well-rounded in its qualities and not
simply the highest rated across one or two categories. This means that while there may be one
clear winner for lead counsel, those appointed to an LPC may not necessarily be the ones with
the highest score or combined score but the ones whose qualities best complement each other.

202 See Alissa del Riego & Joseph J. Avery, Resolving the Class Action Paradox, 46
CARDOZO L. REV. (forthcoming 2025) (manuscript at Part III) (on file with authors).
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litigation; their likely status as class members; and that the attorneys listed
therein would like to represent them and other class members in the litigation.?%?
The notice would then invite class members to evaluate the attorneys seeking to
represent them by completing a short survey.?%* Attorney descriptions would be
provided by attorneys in their applications, subject to a word limit.2%> These
surveys should be designed, deployed, and analyzed by a third-party expert at
the collective direction of prospective counsel or the court.?% The analyzed class
member survey results would then be publicly filed with the court,?’” allowing
the court to conduct an evidentiary hearing with the third-party expert or experts
prior to completing the rubric, if necessary. These experts could either complete
the class member portion of the rubric or the court could, with their guidance.
Either way, the results of the class member portion of the rubric should be public.
It is further worth noting at this point that obtaining class members’
collective preferences on class counsel is not an outlandish proposition and was
accomplished in 2024 in the 23andMe data breach class litigation. 20
Incorporating class members’ evaluations of class counsel does not require
changes to procedural or substantive law, as Rule 23(g)(1)(B) allows courts to
“consider any other matter pertinent to counsel’s ability to fairly and adequately
represent the interests of the class.” 2 Surely, class members’ legal
representation interests and preferences are pertinent to counsel’s ability to
represent class members’ interests. But even accepting the argument that class
members’ evaluations of counsel are not pertinent to counsel’s ability to fairly
and adequately represent the class, Rule 23(d) provides an additional avenue to
consider class members’ evaluations of counsel.?!? “[T]o protect class members
and fairly conduct the action,” courts can, under Rule 23(d)(1)(B), order the
parties to provide “appropriate notice to some or all class members of” both “any
step in the action” and “the members’ opportunity to signify whether they
consider the representation fair and adequate.”?!! This provision allows for
representational notice that solicits class members’ evaluations of counsel.

203 Del Riego & Avery, Inadequate Adequacy, supra note 13, at 54344,

204 1d. at 545-49.

205 1d. at 546.

206 Del Riego & Avery, supra note 202 (manuscript at Part IV) (discussing how authors
designed, deployed, and analyzed results of a class member survey in that time period).

207 14

208 Although the idea of representational notice originated in legal scholarship, it has also
been put into practice. In 2024, legal scholars and prospective class counsel in the 23andMe data
breach MDL successfully surveyed a sample of class members, obtaining their preferences
regarding the legal team they would like to represent them in the litigation. The survey was
conducted and its results analyzed in a report provided to the court weeks later. Presently,
moreover, class member survey best practices are being solidified as to survey administration,
design, deployment, and analysis, with an available template that is customizable for each
specific class litigation, which further streamlines the process. See id.; Expert Report of Joseph
J. Avery, Ph.D., J.D., and Alissa del Riego, J.D. at 1-2, In re 23andMe, Inc., Customer Data
Sec. Breach Litig., 3:24-md-03098, (N.D. Cal. Apr. 22, 2024), [hereinafter Expert Report], ECF
No. 9-1.

209 Fep. R. C1v. P. 23(g)(1)(B).

210 Del Riego & Avery, supra note 202 (manuscript at Part IV).

U FeD. R, C1v. P. 23(d)(1)(B).
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While class member preferences are being gathered and analyzed, the
court should complete its portions of the rubric. The court’s scoring does not
have to be final, but completing its portions of the rubric before reviewing class
members’ evaluations of counsel makes certain that courts are independently
performing their legally required duty of evaluating counsel’s adequacy. If class
members’ evaluations of class counsel vary uniformly or widely from the court’s
evaluations, meaning that most class members evaluated one or several
candidates higher than the court’s evaluation, this should raise a flag for the
court. The court should ensure it is not evaluating counsel based on any
individual biases. If it is not and believes it has a well-founded, objective reason
for the variance, the court should not feel compelled to revisit its scoring.

Whether courts should disclose their portion of the rubric is a more
difficult question to answer. There are valid arguments for disclosure and non-
disclosure. On the one hand, disclosure of each attorney’s rubric adds
transparency and accountability to the appointment process. Courts would feel
obliged to appoint the applicant or applicant team with the highest score and not
change scores to artificially inflate or deflate an applicant’s score. On the other
hand, there is a genuine concern that one court’s biased evaluation of counsel
could impact or bias another court’s evaluation of the same attorney, cement an
attorney as inadequate or less adequate than others, and severely affect the
attorney’s reputation not just in class litigation, but before other clients,
attorneys, and the community.?!? Additionally, disclosure would likely lead to a
more adversarial process where attorneys would challenge courts’ scoring of
them and other attorneys, making the class counsel appointment more
contentious. Given these possibilities, it is not recommended that courts’
completed rubrics of each scored attorney be disclosed. But courts should in
their appointment order generally discuss how the appointed attorney(s) fared
on the rubric and certify in their appointment orders that they employed the
rubric.

Once class counsel rubrics have been completed, they should be
tabulated. Technology can assist in this step of the process. If the legal team is
small, then the top two scoring applicants can be appointed. The formula,
however, should be established ahead of time to prevent it from being adopted
solely to favor the appointment of the attorney whom the court prefers.

Critically, courts should use the rubric when making appointment
decisions. Class member survey results will be public, and courts should discuss
them and justify appointment decisions that appear to contradict class members’
preferences. This should be less difficult when sampled class members are
divided on their evaluation of counsel but might present a greater challenge
when there are clear favorites amongst class members that are not chosen by the
court. This does not mean that courts should abdicate their responsibility to
appoint the best counsel for the class to appease sampled class members. Rule
23(g) requires courts to appoint the best counsel, and sampled class members

212 But see Linda S. Mullenix, Ending Class Actions as We Know Them: Rethinking the
American Class Action, 64 EMORY L.J. 399, 446 (2014) (suggesting the creation of “a national
roster of veteran class litigators who are pre-qualified” to serve as class counsel).
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can be wrong. It means that the court must acknowledge class members’
preferences and explain appointment decisions that contradict them.?!?

B. Class Counsel Rubric Categories

The rubric should have three primary categories: (1) Rule 23(g)(1)(A)’s
mandatory adequacy factors; (2) Rule 23(g)(1)(B)’s permissible adequacy
factors; and (3) class members’ evaluations of counsel. This section elaborates
on all three categories and recommends specific values to assign to each.

1. Rule 23(g)(1)(4)’s Mandatory Class Counsel Adequacy Factors

Rule 23(g)(1)(A)’s mandatory adequacy considerations must form part
of any rubric. A rubric is not meant to be a departure from Rule 23(g), but simply
an instrument that assists courts in applying the Rule more objectively. Rule
23(g)(1)(A) requires courts appointing class counsel to consider: “the work
counsel has done in identifying or investigating potential claims in the action;
counsel’s experience in handling class actions, other complex litigation, and the
types of claims asserted in the action; counsel’s knowledge of the applicable
law; and the resources that counsel will commit to representing the class.”?!4
Under the Rule’s present framework, these are difficult factors to evaluate
comparatively. Experience and legal acumen should be at the forefront of any
legal client’s evaluation of counsel, and an attorney’s resources are important in
all litigations, but especially so in contingency-fee litigation, such as class
actions, where clients are not paying for legal fees and costs upfront. Indeed,
survey participants acting as class members affirmed these factors’ importance,
particularly knowledge of the law and experience, when choosing class counsel
and justifying their attorney choices.?!> These factors must therefore form part
of the rubric and be afforded considerable weight because they are required
under Rule 23(g)(1)(A). Specifically, as detailed below, Rule 23(g)’s mandatory
factors should comprise at least fifty points (or at least half the value of the
rubric), as it is unlikely Rule 23(g) would (or should) permit any less
consideration.

Class counsel must have the financial, human, and practical resources to
prosecute the action, which could last for years. This includes having sufficient
funds to cover extensive costs, such as retaining experts, conducting extensive
document review, or engaging a document management company. It is also
important to have sufficient attorneys, paralegals, and staff to perform the work
required in the litigation. That said, those applying for class counsel, particularly
lead counsel, almost always individually or collectively, have the resources to
successfully prosecute the action. Some law firms have more resources than
others, but sufficiency of resources rarely seems to be a deciding factor for
courts.?!® Some weight should be assigned to counsel’s ability and willingness
to commit financial and human resources to the case, but it should be less

213 See Del Riego & Avery, Inadequate Adequacy, supra note 13, at 550.

24 FeD. R. C1v. P. 23(g)(1)(A).

215 See Del Riego & Avery, Inadequate Adequacy, supra note 13, at 526-32.
216 See Del Riego, supra note 7, at 118-19.
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significant than other factors. The proposed rubric assigns ten points to
prospective counsel’s resources.

This leaves Rule 23(g)’s other three factors: the work counsel has done
identifying or investigating potential claims in the action, experience, and
knowledge of the applicable law. Counsel’s knowledge of the law is often
understandably subsumed in counsel’s experience 2!7 and could also be
considered when evaluating counsel’s work on the litigation. Courts discussing
counsel’s knowledge of the law focus on past similar experiences in the same
area of law and the quality of the pleadings in the case.?!® Unless counsel were
asked to take a test, it is unclear how else their knowledge would be assessed
independently from their experience and work on the case. Counsel’s knowledge
of the law does not need an independent category, as it will be considered as part
of counsel’s experience and present work on the instant litigation. This leaves
two factors: counsel’s work on the case and experience.

Evaluating counsel’s work on the case in investigating and identifying
potential claims is important. The level of investigation and legal acumen of a
class complaint reveals counsel’s knowledge of the law and commitment to the
case. Whether counsel consulted class members and experts is evidence of the
same. Counsel can also detail the hours, personnel, and specific work done on
the case to date in their motion for appointment. But counsel’s work on the
instant case should not factor as greatly as counsel’s experience. The proposed
rubric assigns it ten points.

Counsel’s experience is by far the Rule 23(g)(1)(A) factor courts discuss
and weigh most heavily.?!” And surveyed participants acting as class members
also valued class counsel’s prior experience and knowledge of the relevant law
higher than any other factor.??* Comparing counsel’s experience, however, can
be an apples-to-oranges exercise. One attorney in a data-breach case may have
twenty-five years of litigation experience in privacy law with five years of
experience in class action litigation, while another has fifteen years of data-
breach class action litigation experience, and yet another twenty-two years of
class litigation experience and worked on only one data-breach class action that
was successfully settled. Which attorney is the most experienced? It is unclear.
Experience should, therefore, be further subdivided into three categories in the
rubric to allow for a more objective comparative evaluation of counsel.

Counsel should be evaluated on their general class action experience,
experience litigating class action cases in the particular area of law at issue in
the litigation, and experience litigating the claims asserted in the instant case
across two measures: the number of cases they have litigated and the outcomes

217 See id. at 80 (citing City of Providence, R.I. v. AbbVie, Inc., No. 20-CV-5538, 2020 WL
6049139, at *5—*6 (S.D.N.Y. Oct. 13, 2020); then Bernstein v. Cengage Learning, Inc., No. 18-
CV-7877,2019 WL 6324276, at *1 (S.D.N.Y. Nov. 26, 2019); and then Walker v. Discover Fin.
Servs., No. 10-CV-6994, 2011 WL 2160889, at *4 (N.D. Ill. May 26, 2011)).

213 See, e.g., In re Nat’l Football League Players Concussion Inj. Litig., 821 F.3d 410, 429
(3d Cir. 2016); Radcliffe v. Hernandez, 818 F.3d 537, 548 (9th Cir. 2016).

219 See Del Riego, supra note 7, at 118.

220 Del Riego & Avery, Inadequate Adequacy, supra note 13, at 527-29 (noting that
experience and knowledge were both highly rated by survey participants serving as prospective
class members).
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of those cases. One attorney may have litigated dozens of cases over several
years, but never successfully. That should matter. Moreover, the rubric considers
the number of cases as opposed to the number of years litigating because a case
can last years and an attorney could, in theory, have twenty years of litigation
experience based on two or three cases. Each category should be assigned an
equal value. Outcomes should be evaluated in light of the size of the class, the
potential damages at issue, the strength of the facts, and the favorableness (or
lack thereof) of the governing law at the time of the litigation. The sample rubric
in the appendix assigns five points to each of these metrics, which together total
thirty points. Thus, the proposed rubric weighs experience three times more
heavily than both resources and work on the litigation.

2. Permissible Rule 23(g)(1)(B) Class Counsel Adequacy Factors

Rule 23(g)(1)(B) permits courts to “consider any other matter pertinent
to counsel’s ability to fairly and adequately represent the interests of the
class.”??! This provision allows courts to consider counsel’s proposed litigation
strategy, diversity, legal fees, and willingness and commitment to communicate
with class members. These factors may (and should) also vary by case.
Disclosure of these factors is paramount and must form part of the rubric so that
their consideration is transparent to prospective counsel and class members.
These factors, however, should not be assigned as much weight as Rule 23(g)’s
mandatory adequacy factors, individually or cumulatively, and no individual
Rule 23(g)(1)(B) factor should outweigh any Rule 23(g)(1)(A) mandatory
factor. The proposed rubric assigns a cumulative weight of no more than fifteen
points to permissive factors.

3. Class Members’ Assessments of Class Counsel’s Adequacy

Class members’ evaluations of counsel should factor heavily in the
rubric. For decades, class member participation in class litigation was thought
to be not only impractical but impossible,??? but in the last decade scholars and
practitioners have demonstrated how, via advances in technology and class
counsel’s dedication to involving class members, class members can have a
meaningful voice in class litigation.??*> And there is no shortage of reasons to
provide it to them. Class litigation was meant at its core to be representative, but
it has, since its inception, suffered criticism that it benefits only class action
attorneys at the expense of the class.??* Involving class members puts pressure
on class counsel to align the objectives of the litigation with class members’
objectives and preferences. It also provides courts with a better lens through

221 Fgp. R. C1v. P. 23(g)(1)(B).

222 See Lobel, supra note 13, at 87 (identifying a consensus that “plaintiff participation in
class-action and impact litigation is not achievable”).

223 Del Riego & Avery, Class Action Megaphone, supra note 13, at 2-3.

224 See, e.g., Jeremy Kidd & Chas Whitehead, Saving Class Members From Counsel, 58
SAN DIEGO L. REV. 579, 582 (2021); Rhonda Wasserman, Cy Pres in Class Action Settlements,
88 S. CAL. L. REV. 97, 122 (2014); Susan P. Koniak & George M. Cohen, In Hell There Will Be
Lawyers Without Clients or Law, 30 HOFSTRA L. REV. 129, 132 (2001).
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which to evaluate counsel’s adequacy, both at the outset of the litigation and at
certification.

As evidenced in piloted academic experiments and the 23andMe data
breach litigation, ??° surveying a well-powered (sufficiently numerous) and
representative sample of class members provides valuable insight into class
members’ concrete preferences. For example, in the 23andMe data breach
litigation, class members valued the experience some firms possessed, and
others did not.??® Rule 23(g) requires courts to consider the attorneys best able
to represent class members’ interests. Given the demonstrated ability to do so, it
seems absurd not to ask class members how those interests would be best
represented or, more pointedly, whom they believe would best represent those
interests and how. Ascertaining class members’ preferences, moreover, is not a
tedious or particularly costly endeavor. In the 23andMe data breach litigation,
one law firm bore the cost of engaging survey experts and filed analyzed survey
results in a matter of weeks.??” The missing piece of the puzzle to this point has
been how to practically and meaningfully take class members’ evaluations of
counsel into consideration when appointing class counsel. Incorporating class
members’ evaluations of counsel as part of the class counsel rubric and assigning
it considerable weight provides that missing piece.

The proposed rubric assigns class members’ overall evaluation of
counsel thirty-five points. It divides most of those points evenly amongst three
subcategories, each worth ten points: class members’ rankings of counsel (from
“Would least want to represent me” to “Would most want to represent me”);
class members’ rankings of counsel’s level of experience (from “Not sufficiently
experienced” to “Extremely experienced”); and class members’ rankings of
counsel’s experience litigating in the area of law relevant to the litigation (from
“Not sufficiently experienced” to “Extremely experienced”). The proposed
rubric also assigns five points based on class members’ rankings of the factor
they considered most important in the attorney representing them (from
“Unqualified” to “Most qualified”).??®

The weight assigned to class members’ evaluations of counsel is
significant but does not overpower the court’s assessment. This reflects the
belief that class members provide valuable insight, but courts as their fiduciaries
have the ultimate responsibility to appoint class members the best counsel.
Because it is unlikely that sampled class members will speak in one uniform
voice, it is important courts retain this responsibility. Class members’
evaluations of counsel also have a greater propensity to be misinformed or
biased because of their lack of legal training, but collectively, those biases would
be less observable.??® A proportion of thirty-five out of one-hundred points,
however, provides class members with a clear, meaningful, and significant voice
that does not overpower the court’s evaluation of counsel, but can substantially
influence the court’s appointment decision.

225 See generally Expert Report, supra note 208, at 1-2,.

226 Motion to Appoint Interim Leadership of Class Action, Survey Results at 7, Melvin v.
23andMe, Inc., 3:24-CV-00487 (N.D. Cal. Apr. 18, 2024), ECF No. 41-2.

227 Expert Report, supra note 208, at 4, 19, 25.

228 In cases where two factors are highly rated, these could be awarded 2.5 points each.

229 Del Riego & Avery, Inadequate Adequacy, supra note 13, at 54344,
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C. Class Counsel Rubric Potential Criticisms

Adopting a class counsel rubric is not without possible costs and
concerns. These include the potential to: (1) tax judicial resources; (2) delay
class counsel appointments and the litigation; (3) lose judicial expertise in class
counsel appointments; (4) fail to eliminate judicial bias; and (5) appoint less
diverse representation for class members. While it would be remiss not to
acknowledge these possible drawbacks, this Section explains why these do not
outweigh the benefits of instituting a rubric.

1. Greater Expenditure of Judicial Resources

A rubric will require courts to dedicate more time to class counsel
appointment decisions, particularly in cases where such positions are highly
competitive. While this may be a positive development, judicial resources are
finite, and time would be taken away from other matters. To conserve judicial
resources (and sampled class members’ time) when there are many attorneys
applying for class counsel positions, the rubric can be limited to lead counsel
positions. The average number of lead counsel applicants in Part IV’s dataset in
competitive cases was a little less than nine. And not all class counsel applicants
must form part of the rubric. When counsel fails to meet Rule 23(g)(1)(A)’s
adequacy floor, evaluating them via the rubric is unnecessary. Use of the rubric
may also be less necessary for LPC positions, as these attorneys assist in
prosecuting the case but are less likely to steer the course of the litigation than
lead counsel, who is responsible for pleadings, motions, arguments, discovery,
and retention of experts in the case.?*® Therefore, while it may be a little more
time-consuming for courts to use a class counsel rubric, it would not, at least in
most cases, require a significantly large amount of time.

2. Delays In Class Counsel Appointments and Overall Litigation

Not only will having judges fill out a rubric for each class counsel
applicant require a more time-intensive process for judges—class member
survey design, deployment, and analysis could also increase the time between
class counsel applications and appointments, necessarily delaying the litigation
and class members’ relief. But a substantial delay does not have to occur. In the
23andMe data breach litigation, class member surveys were designed, deployed,
and analyzed within the court’s pre-planned class counsel application and
appointment schedule. 2! No additional time was required. Best and
standardized practices are presently being developed to conduct class member
surveys,>3? and, once adopted, these best practices will further streamline the
process. Courts can have the results well in advance of making any appointment
decision and even in advance of a class counsel appointment hearing, as
occurred in the 23andMe data breach litigation.?*?

230 MANUAL FOR COMPLEX LITIGATION (FOURTH) § 10.221 (2004); Del Riego, supra note
7, at 82.

21 Del Riego & Avery, supra note 202 (manuscript at Part IV) (on file with authors).

32y
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3. Loss of Judicial Expertise in Class Counsel Appointments

Rubrics may constrain courts from using their expertise and intuition in
class counsel appointments. If a court cannot justify its desired appointment
decisions through the rubric, this should trouble the court. Courts do not have to
choose the attorney team with the highest score but rather a well-rounded team.
If the rubric’s scoring suggests the court is not choosing based on objective
measures, this again should trouble the court. That said, the rubric does not
require judges to cast aside common sense. There may exist legitimate reasons
to diverge from rubrics. For example, a case may need three attorneys to serve
as lead counsel, but one of the attorneys with the highest score on the rubric
might refuse to work cooperatively with the other two attorneys. Appointing the
top three candidates with similar backgrounds may also not benefit the class if
the resulting legal team is afflicted with cognitive biases. Rubrics do not
completely replace judicial common sense and expertise but provide courts with
an objective reference point for their class counsel appointment decisions.

4. Failure to Fully Eliminate Judicial Bias

Conversely, because judges would not be completely bound by rubric
outcomes, appointment decisions could still reflect judicial biases. Furthermore,
because the court’s scoring of individual candidates will not be disclosed, there
will be little avenue for the class or attorneys not appointed to challenge explicit
or implicit biases. But such is presently the case. Even if the rubrics were strictly
followed, the results could still be riddled with biases. If a particular court is
biased against an attorney or strongly prefers another attorney, that might impact
the court’s scoring of the attorney on several of the categories that form part of
the rubric. There really is little way to prevent this other than the court later
comparing its scoring with class members’ or perhaps also having its clerks
independently complete the rubric. But the other criteria or factors the court
considers under Rule 23(g)(1)(B), which presently form 15 points of the rubric,
could also be manipulated to favor a particular candidate. Admittedly, class
counsel rubrics do not eradicate judicial bias. But they should alert courts of
their biases and temper them, as class members’ evaluations of counsel also
factor into the analysis.

5. Less Diverse Counsel Appointments

It is possible that selection of the highest-scoring attorneys or highest-
scoring attorney team may lead to a non-diverse legal team afflicted with
cognitive biases, which undoubtedly would not be the best legal team,
particularly to represent diverse class members that have little to no voice to
assert their needs throughout the litigation. The rubric, however, as previously
stated, could take this into consideration by ensuring that diversity of gender,
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race, and experience ** form part of Rule 23(g)(1)(B)’s permissible
considerations.?**> Caps on collective scores in categories, as discussed in the
first Section, should also prevent this from occurring. In other words, if White
male repeat players have the most collective experience, experience could be
capped at 60 points to ensure that other categories that bring diversity of
experience are factored into consideration.

The benefits of employing a rubric outweigh the potential drawbacks. A
court may prefer a particular attorney or group of attorneys but realize once
completing the class counsel rubric that its initially preferred attorney(s) are not
the best for the class. A rubric provides a second (even if muffled) voice to
temper the court’s instinct by allowing a sample of class members to opine on
their prospective legal team and gain knowledge of the litigation. The court’s
employment of the rubric would also decrease the perception of bias in class
counsel appointments, which may lead to a wider and collectively more
qualified applicant pool from which the court can appoint class counsel for the
class.

V. CONCLUSION

“[C]lass members have a strong and legitimate interest in having their
attorneys appointed pursuant to a practice that is free of unlawful
discrimination. [What i]f a district judge had a practice of appointing

only attorneys of a particular race or gender . . . 2>

The quality of class members’ legal representation should not be left to
luck, or an attorney’s strategic maneuvers, or a judge’s preferences or biases.
Class counsel appointments should be based on objectively measured factors
that include class members’ evaluations of prospective counsel. Presently, courts
appoint class counsel in a silo with little oversight. The original empirical data
reviewed suggests that at least some courts are discriminating on the basis of
gender, and more importantly, attorneys’ perceptions of such discrimination
appear to be impacting the composition of the attorneys that form the class
counsel applicant pool, thus impacting class members’ legal representation.
While Rule 23(g) provides a worthy barometer for courts to weed out inadequate
counsel, it does not assist courts in objectively and comparatively evaluating
competent attorneys to appoint.

234 See Elizabeth Chamblee Burch, Judging Multidistrict Litigation, 90 N.Y.U. L. REV. 90,
120-21 (2015) (discussing the benefits of diverse experiences and expertise over identity
diversity).

235 But see Martin v. Blessing, 571 U.S. 1040, 1042-44 (2013) (Alito, J.) (dissenting from
denial of certiorari).

236 Id. at 1044-45. While Justice Alito condemned a district court’s practice in class
litigation of seeking diverse counsel and adopted a narrow interpretation of the factors a court
may consider that are relevant to the interests of the class that explicitly excludes diversity (a
view this Article does not espouse), his position does make clear that class members have a
legitimate interest in an appointment process free of bias and discrimination.
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This Article has proposed a practical framework to comparatively
evaluate prospective class counsel—a rubric that assigns specific values to Rule
23(g)’s criteria and, importantly, to class members’ evaluations of class counsel.
In addition to curtailing the unchecked discretion courts presently wield in
appointing attorneys for class members, the rubric affords class members a
quantifiable voice in their litigation.

A class counsel rubric that considers class members’ evaluations of
counsel is but one step toward affording class members a much-needed
participatory role in class litigation. More must be done to provide class
members a true (even if far removed) seat at the litigation table and ensure that
class litigation is truly being conducted in their interest. A voice is of no value
if it can be ignored by relevant class actors, such as courts and class counsel.
Class litigation reform efforts must focus not solely on empowering class
members with a voice but providing them with a shared governance role. A role
in choosing their legal representation is an important first step, but it cannot be
the last.
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VI APPENDIX

410

Class Counsel Applicant Comparative Evaluation Rubric

Rule 23(g)(1)(A)’s Mandatory Adequacy Categories

Category

Points
Allotted

Possible
Points

The resources counsel is able and willing to commit to
the litigation (counsel’s financial resources and human
resources, such as attorneys and staff)

10

The work counsel has done in identifying or
investigating potential claims in the action (the quality
of counsel’s complaint, any unique facts or allegations
counsel is asserting, counsel’s communications with
class members to better understand the harms and
needs of the class, counsel’s engagement of experts to
better understand the nature of the facts or claims at
issue, the time counsel has dedicated to the matter)

10

The number of class action cases counsel has litigated

The quality of outcomes counsel has achieved in past
class litigation (considering the size of the class, the
potential damages at issue, the strength of the facts,
and the favorableness of the law in these cases)

The number of matters counsel has litigated in this
particular area of law

The quality of outcomes counsel has achieved
litigating in this particular area of law (considering the
size of the class (if relevant), the potential damages at
issue, the strength of the facts, and the favorableness
of the law in these cases)

The number of matters counsel has litigated involving
the claims or types of claims at issue in this litigation

The quality of outcomes counsel has achieved
litigating the claims or types of claims at issue in this
litigation (considering the size of the class (if
relevant), the potential damages at issue, the strength
of the facts, and the favorableness of the law in these
cases)

Total Points

50
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Rule 23(g)(1)(B)’s Permissible Considerations (“Any other matter
pertinent to counsel’s ability to fairly and adequately represent the interests
of the class”)?’

Category Points Possible
Allotted | Points

The diverse experiences or perspectives counsel will
bring to the litigation team

Counsel’s commitment to considering class members’
preferences and communicating with class members
throughout the litigation

Total Points 15

Class Members’ Evaluations of Class Counsel®?

Category Points Possible
Allotted | Points
Counsel’s ranking by class members (on a scale from 10

“Would least want to represent me” to “Would most
want to represent me”)

Counsel’s overall experience as ranked by class 10
members (on a scale from “Not sufficiently
experienced” to “Extremely experienced”)

Counsel’s experience litigating in the area of law 10
relevant to this litigation as ranked by class members
(on a scale from “Not sufficiently experienced” to
“Extremely experienced”)

Counsel’s ranking on the factor stated to be most 5
important to class members (on a scale from
“Unqualified” to “Most qualified”)

Total Points 35

237 This category of permissible considerations is flexible, which is why the possible points
column of the chart is blank, but no single permissible factor should exceed in value any of Rule
23(g)(1)(A)’s required criteria.

23 In certain cases, this may require independently evaluating by categories of class
members. For example, in an auto-defect products-liability class case, there may be different
preferences held by those who purchased their vehicles and those who leased their vehicles.



