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On April 12, 2013, The Veronica Mars Movie project broke fund raising records, with
91,585 backers pledging a total of $5,702,153. The catch? The film was funded on the
crowdfunding website, Kickstarter. Veronica Mars became the site’s fastest project to reach a
million dollars in funding, its highest-funded film project, and its third highest-funded project
overall.' The return of the cult-television hit made news” and highlighted important legal
questions, now that direct public investment and involvement through “crowdfunding” has
reached such levels.

The history of arts patronage, at least in the west, goes back to ancient Rome, though it is
perhaps best remembered from fabulous examples of Renaissance art. The rise of bourgeois
capitalism shifted the patronage system, at least for the arts, towards publicly-supported systems,
such as public museums. Patronage on a large scale still exists today, as evidenced by the Disney
Concert Halls and American Airlines Theatres of the world, but for the most part, corporate
sponsors have replaced private individuals. In the social media age, we now have

“micropatronage™ in the form of crowdfunding artistic works.
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So, what is crowdfunding? A prime example is the internet funding platform Kickstarter,
which “uses the Web to match aspiring da Vincis and Spielbergs with mini-Medicis who are
willing to chip in a few dollars toward their projects.”* As one of its founders explains, “[i]t’s not
an investment, lending or a charity. It’s something else in the middle: a sustainable marketplace
where people exchange goods for services or some other benefit and receive some value.”” The
basic premise is that it provides a meeting place where individuals contribute small amounts,
categorized at a certain patronage level, that promise rewards in return—usually insider access or
small mementos of emotional more than financial value°—to a project that fits into one of
Kickstarter’s self-limited thirteen categories.’

The results have been remarkable: since 2009 Kickstarter has secured more than one
billion dollars for its projects from more than five million backers, of whom more than one
million are repeat backers.® Successful projects have debuted at film festivals including
Sundance and Tribeca, received nominations from award shows such as the Oscars, and climbed
the Billboard charts.” And while it is easy to marvel at these successes, crowdfunded films raise
interesting and unresolved legal issues, which this article will briefly examine through the lens of
the Kickstarter example.

Intellectual Property: Who Owns What?
The Kickstarter website announces that the designers, filmmaker, producers, and other

participants in the projects hosted on the site have “complete control” over the projects, and the

platform merely takes a cut (usually 5% for Kickstarter, plus 3 to 5% for Amazon Payments,
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which runs the actual pledge processing'’) for hosting and publicizing the project. If the project
raises its minimum amount, each backer is charged the amount she promised; and if the
minimum is not met, no pledged funds are actually collected.'' Kickstarter is explicit that project
creators retain ownership over their work and the backers’ funds are mere donations, which are
neither refundable nor a true investment with the possibility of a profitable return.'?

While Kickstarter disavows any liability for contract or license disputes, or the
intellectual property of the respective users of the service, it does, interestingly, take a free
license for itself to use and exploit any and all submissions to the site, as well as to allow users to
“stream, transmit, playback, download, display, feature, distribute, collect, and otherwise use the
User Submissions and Trademarks in connection with the Service.”"> So while the projects being
funded are the property of the creators, the information and media they actually upload to the
Kickstarter website, such as the videos explaining the project and requesting funding, are fair
game. And while the service promises compliance with the Digital Millennium Copyright Act,'*
this is small comfort to content distributors, whose current encryption systems and legal
enforcement of intellectual property claims have had only a modest impact on piracy.'” In fact,
the Better Business Bureau has given Kickstarter an F rating (its lowest) for its failure to address

copyright and patent issues.'®
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And intellectual property issues, there are many. With the collapse of the studio system in
the second half of the twentieth century, the film industry lost many of its anti-piracy
safeguards,'” and technological innovation has kept them on edge ever since. Sony Corp. of
America v. Universal City Studios'® litigated the issue of personal recording for personal use and
its impact on movie-going, in which the studios alleged that such viewing of films crossed
copyright boundaries so as to strip the rights holder of her control." Sony Corp. demonstrated a
“groundbreaking” jurisprudence and recognition that devices that are capable of infringing uses

2% This modern fair use

are not automatically subject to “secondary copyright liability.
jurisprudence has important implications for the future of the entertainment industry as
consumers are brought into direct contact with media and as old methods of distribution and
advertising are replaced by social media sharing and crowdfunding. As viewers take more
control of how they consume media, the lines between owner or licensee and third party become
blurred. The threat of unintentional digital piracy, already an issue, could increase as content is
shared faster than can be controlled by investors who may believe they have rights to the content.
Digital piracy, both intentional and not, is a constant threat and is unlikely to abate anytime
soon.”!

As the pace of innovation increases, the push for “the next big thing” may lead to unfair

or corrupt practices. Trade secrets become easy to obtain when numerous “backers” are given
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sneak peeks or insider information as part of the perks package, which raises the specter of
litigation over existing patents or intellectual property that would have been patented. The
marketplace technology itself comes with piracy litigation fears: Kickstarter in particular has
faced other crowdfunding platforms in court on patent infringement claims for donation models
and collection software.*” Kickstarter specializes in creative endeavors, but it lacks external
safeguards for the ideas posted to it. The site has already been involved in litigation for patent
infringement based on its hosting of a project that may have infringed a third party patent,” and
has hosted several fraudulent or plagiarized projects.*

With the digitization of media and the rise of personal viewing devices, “the audience has
slowly but inexorably gained control over the content it consumes.”*> Crowdfunding is a step
along the path of direct-to-consumer developments in an age of increasing audience participation
on all fronts. Audience hunger for active participation is age-old, and has spawned derivative
works,*® the ownership of which is often called into question.”” Further, audience involvement
with content in the planning stage calls into question the very artistic ownership of new works.
This situation already came to fruition in 2003 in a case with a Baltimore Ravens fan’s copyright
claims regarding the team’s use of a logo similar to one he created.”® The fan, unsolicited, sent a

sketch of a logo for the new team as they left Cleveland for Baltimore, asking only that the
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company send him a letter of recognition and a signed helmet if they used the design.” The
original trial found that the team had mistakenly incorporated the design into their official logo
without proper accreditation. Although the team eventually escaped liability for actual damages,
the case highlights the potential dangers of fan involvement in creative endeavors. Who is the
true owner of the final work when hundreds of comments and suggestions pour in for a work in
progress? Such liability fears could limit artistic innovation or stifle creators’ acceptance of
crowd participation in the future.

Contracts: Kickstarting Liability?
Crowdfunding platforms are third-party platforms with little to no responsibility for the

actual projects or other follow-through, specifically disavowing any fiduciary duty or special
relationship to users.*® Kickstarter does, however, promise backers that the creators supported
through the portal are “legally obligated to fulfill the promises of their project[s],” via the site’s
terms of service.”' What exactly the promise of “legal action on behalf of . . . backers™*
comprises, though, is an issue that has not yet been litigated. In general, crowdfunding seems to
be an example of caveat emptor. The uncertainty of donor relationships in the case of a
crowdfunded film is exacerbated by the fact that donors do not receive tax exemptions for their
gifts. In traditional philanthropic endeavors, including the arts, the permanent severance of a gift
was cemented by a tax write-off. Kickstarter straddles the divide between traditional
philanthropy and investment, and confusion is bound to occur. Similarly, a project, once

accepted on Kickstarter, is not guaranteed continued hosting or provided any specific warranties.

The website’s terms of service reserve the right to deny service for any reason: “The Company
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may assign, transfer, or delegate any of its rights and obligations hereunder without consent.”*’

As crowdfunding develops and becomes more common, the responsibility, contractual or not, of
the platforms and sites will most likely have to be litigated.

A separate contractual issue for crowdfunding of new media involves not the creation of
content, but instead its distribution. Distribution includes advertising, marketing, rental, physical
distribution, and payment collection. Today, the studios are still the major players in distribution
because they have the necessary infrastructure,”® but direct interaction between creators and
audience has recently “allowed content creators to replace supply chains with . . . one-to-one
relationships between client suppliers and the consumers.”® Traditionally, the distributor had a
monopoly over the content and the method of distribution.’® However, audience members as
taste-shaping connoisseurs and promoters increasingly utilize crowdfunding. The power of social
media enables fans to disseminate works or information with stunning speed. This “curatorial”
power has the “potential to reshape the marketing and eventually the green-lighting process for
new media.”’ Whereas content owners used to rely on physical objects to control supply, the
medium matters less and less now, breaking down the traditional contractual relationships
between creators and distributors, and between distributors and consumers. But what are the
responsibilities of backers to a project? Kickstarter’s terms of use describe that project creators
and backers enter into direct contracts:

By creating a fundraising campaign on Kickstarter, you as the Project Creator are

offering the public the opportunity to enter into a contract with you. By backing a

fundraising campaign on Kickstarter, you as the Backer accept that offer and the
contract between Backer and Project Creator is formed. Kickstarter is not a party
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to that agreement between the Backer and Project Creator. All dealings are solely
between Users.”®

Is it realistic for an artistic creator to enter into separate contracts with thousands of funders? Is
an implied contract created via the click-through process to confirm one’s donation? If there are
any real terms or restrictions imputed, does this approach raise issues of fraud or contracts of
adhesion?

Regulatory Law: Harnessing Crowdfuding
For many years, the SEC was wary of crowdfunding, as there was little government

infrastructure to regulate it. This situation changed with the passage of the 2012 Jumpstart Our
Business Startups Act.”” Title I of the Act directly addresses crowdfunding, wherein startups can
raise “actual investment funds from individuals in exchange for equity or a share of profits.”*’
The law’s goal was to help restart the stalled economy by removing regulatory restrictions to
crowdfund-based models of profit-seeking investment, based off the success of donative models
like Kickstarter.*' Until the rules are fully promulgated, it remains unlawful for content creators
and marketplace websites to offer true investment opportunities.** However, upon finalization of
the SEC draft rules published on October 23, 2013," companies will be able to raise up to one
million dollars each in investments during a calendar year without registering with the SEC
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themselves by utilizing SEC-registered online “funding portals.”™ The companies will not be

soliciting donations, but will be finding “real” investors and selling stock in the company or
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project.”® This dramatically improves the crowdfunding model already sweeping the
entertainment industry and may influence significant investment in future films or entertainment
endeavors. On the other side, there would remain particular risk for “vulnerable investors lacking

‘financial sophistication,”"*°

the very type of donors crowdfunding frequently attracts, especially
considering the minimal safeguards to protect against fraud currently in place on platform sites
themselves. Should the SEC be able to protect investors from “bad investments,” though, or even
be able to make such a determination? The line in crowdfunding between donative intent and
actual investment could be quite thin in practice. Despite such fears to the contrary, though, it
seems more likely that based on the characteristics of today’s investors, the JOBS Act’s
proposed crowdfunding regulations substantially limiting the amount an individual can invest
provide “adequate provisions” such that “concerns about investor protection are unfounded.”*’
Conclusion

While Kickstarter and crowdfunding offer a tantalizing glimpse into a potential future of
entertainment production, that future is by no means settled. Many of the issues described will

most likely be resolved through litigation, and before that, we can merely sit back and watch the

drama on and off screen.
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