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	 12	

The Statement of Work agreed to between the NFLPA and Harvard included as one of the Law and Ethics 
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We will analyze governance and stakeholder obligations in other 
professional sports leagues in order to identify best practices and situate 
the ethics framework developed for professional football. This project 
will examine, for example, how medical practices in other leagues may 
result in the encouragement and tolerance of behavior that is risky to 
health. The project will examine influences among health behaviors of 
players and team policies regarding player health. 

 
This project description was intended to be preliminary. The actual scope of this Report developed over 
time, as expected, as the result of considerable research, internal discussion, and conversations with 
experts. Beyond agreeing to the Statement of Work, the NFLPA did not direct the scope or content of this 
Report.  
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representatives to gain factual information. These communications were not about the progress, scope, or 
structure of our Report.  
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substantively review the Report. These stakeholders are the leagues discussed in this Report: the National 
Football League (“NFL”); Major League Baseball (“MLB”); the National Basketball Association 
(“NBA”); the National Hockey League (“NHL”); the Canadian Football League (“CFL”); and, Major 
League Soccer (“MLS”). This was necessary to try to fully account for the realities at hand, avoid factual 
errors, and fairly consider all sides. Accordingly, we provided each league the opportunity to review the 
Report before publication. Additional information about the leagues’ and their corresponding labor 
unions’ cooperation with and review of this Report or failure to do so is included in the Introduction, 
Section 6(C): Limitations.  
 
The leagues had the opportunity to identify any errors, provide additional information, comment on what 
action we expected from them going forward, and raise further suggestions or objections. Sometimes 
these comments led to valuable changes in the Report.  We found other comments unpersuasive and they 
did not result in any changes. It is critical to recognize that no external party, including the NFLPA and 
NFL, had the ability to direct or alter our analysis or conclusions. 
 
In addition, we subjected the draft Report to peer review by outside experts. We engaged two independent 
experts in sports law to review the Report for accuracy, fairness, comprehensibility, and its ability to 
positively impact the health of NFL players. These experts were Marc Edelman, Zicklin School of 
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EXECUTIVE SUMMARY 
 
INTRODUCTION 
 
What can the NFL and NFLPA learn from the policies and practices of other elite professional sports 
leagues about protecting and promoting player health?  This is the fundamental question motivating this 
Report, authored by members of the Law & Ethics Initiative of the Football Players Health Study at 
Harvard University.3 
 
This Report, Comparing Health-Related Policies and Practices in Sports: The NFL and Other 
Professional Leagues, seeks to answer that question. The leagues share considerable similarities—at their 
core, they are organizations that coordinate elite-level athletic competitions for mass audiences. In this 
respect, the leagues are competitors within the professional sports industry, with each of them competing 
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for fans’ dollars and attention. The policies by which the leagues operate, and their practices, are thus 
often very similar. However, as in any industry, there are also differences between the leagues. This 
Report seeks to identify and understand those different policies and practices that have the possibility to 
affect player health such that the leagues may be able to learn from one another.  
 
While leagues and their games are different in many important respects, making it impractical and unfair 
to opine as a definitive matter on which of the leagues’ policies and practices in their totality best protect 
player health, the Report generally concludes that the NFL’s policies concerning player health appear 
superior to the other leagues. Nevertheless, through the nine recommendations contained in this Report, 
we hope to elucidate several ways in which the NFL can learn from other leagues and further improve 
player health. 
 
This Report has four functions. First, to identify the various policies that do or could influence the health 
of players in the various leagues. Second, to describe the policies and their relation to protecting and 
promoting player health. Third, to evaluate the capacity of these policies to protect and promote player 
health, in particular, by comparing policies on similar issues. And fourth, to recommend changes to 
policies that affect NFL players grounded in our evaluation of certain approaches taken by other leagues 
that appear to be more favorable. Where possible, we perform the same analysis concerning the leagues’ 
practices related to player health.  
 
In this Executive Summary, we provide only summaries of the key issues discussed in the Report, while 
the Report covers more issues and provides more complexity, nuance, and all relevant citations. Appendix 
A of the Report is a compilation of the Report’s recommendations with explanatory text and Appendix B 
is a compilation of tables summarizing and comparing the leagues’ policies and practices. 
 
In the remainder of this summary Introduction, we identify the leagues and player unions relevant to our 
analysis and summarize the areas of potential improvement we found when comparing the policies and 
practices of the NFL to the other leagues.  Then, we provide a summary of each of the issues analyzed in 
the Report: (1) Club Medical Personnel; (2) Injury Rates and Policies; (3) Health-Related Benefits; (4) 
Drug and Performance-Enhancing Substance Policies; (5) Compensation; and, (6) Eligibility Rules. 
 

A. The Leagues 
 
This Report analyzes the policies and practices of the following professional sports leagues: 
 

• The National Football League (“NFL”): The world’s premier professional football league, 
consisting of 32 member clubs. The NFL’s 2017 revenues are expected to reach $14 billion. 
   

• Major League Baseball (“MLB”): The world’s premier professional baseball organization, 
consisting of 30 member clubs. MLB’s 2016 revenues were an estimated $10 billion.  
 

• National Basketball Association (“NBA”): The world’s premier professional basketball league, 
consisting of 30 member clubs. The NBA’s 2016–17 revenues are projected to be approximately 
$8 billion.   
 

• National Hockey League (“NHL”): The world’s premier professional hockey league, consisting 
of 30 member clubs. The NHL’s 2015–16 revenues were an estimated $4.1 billion.   
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• Canadian Football League (“CFL”): A professional football league consisting of 9 member 
clubs, all of which are located in Canada. The CFL’s revenues are an estimated $200 million 
annually. 
 

• Major League Soccer (“MLS”): A professional soccer league consisting of 20 clubs. As is 
explained in further detail in the Report, MLS is uniquely organized—rather than having each 
club owned and controlled by a different person or entity (like in the other sports leagues), all of 
the clubs in the MLS are owned and controlled by Major League Soccer, LLC.  MLS’ 2016 
revenues were an estimated $600 million. 

 
We chose these leagues because of their similarity to the NFL, both structurally and legally. The NFL, 
MLB, NBA, and NHL are particularly similar. Each of these leagues has been operating for nearly a 
century (or more in the case of MLB) and is an entrenched part of the American sports and cultural 
landscape. Their revenue streams also dwarf those of any other professional sports leagues, including the 
CFL and MLS. For these reasons, the NFL, MLB, NBA, and NHL are commonly referred to collectively 
as the “Big Four” sports leagues.   We nevertheless acknowledge that other sports and sports leagues can 
provide lessons for the NFL and the other sports leagues concerning player health.  The CFL was 
included in our analysis because it is the only other long-standing and continuous professional football 
league.  Finally, the MLS was included because it is a major North American professional sports league. 
 

B. The Unions 
 
Each of the leagues discussed in this Report has an important counterpart. The leagues are the constructs 
of the individual clubs (or operator-investors in MLS) and thus are principally interested in protecting and 
advancing the rights of the clubs. To protect and advance their rights and interests, the players in each of 
the leagues have formed a players association, a labor union empowered with certain rights and 
responsibilities under federal labor laws.  The players associations are: 
 

• National Football League Players Association (“NFLPA”) 
 

• Major League Baseball Players Association (“MLBPA”)  
 

• National Basketball Players Association (“NBPA”) 
 

• National Hockey League Players Association (“NHLPA”)  
 

• Canadian Football League Players Association (“CFLPA”) 
 

• Major League Soccer Players Union (“MLSPU”) 
 

C. Areas for Improvement 
 
As stated earlier, the NFL’s player health provisions are generally the most protective of player health 
among the relevant comparators. Nevertheless, we also identified many areas in which the policies and 
practices of the NFL concerning player health could potentially be improved by comparison to the other 
leagues: 
 

1. The CFL CBA, unlike the NFL CBA, requires that pre-season physicals “to determine the status 
of any pre-existing condition” be performed by a neutral physician. 

2. The standard of care articulated in the NHL and MLS CBAs, unlike the NFL CBA, seemingly 
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requires club doctors to subjugate their duties to the club to their duties to the player at all times.  
3. MLB, unlike the NFL, has a concussion-specific short-term injury list. 
4. The MLB, NHL, and CFL injury reporting policies, unlike the NFL, do not require the disclosure 

of the location on the body of a player’s injury. 
5. MLB, the NBA, and the NHL, unlike the NFL, generally offer health insurance to players for life. 
6. Among the Big Four leagues, the retirement plan payments offered by the NFL are the lowest. 
7. MLB and NHL players, unlike in those in the NFL, are vested in their pension plans on the first 

day they play in the league. 
8. The NBA and CFL, unlike the NFL, offer treatment to players who have violated their 

performance-enhancing substance policies. 
9. The amount of player compensation that is guaranteed in the NFL is substantially lower than in 

the other Big Four leagues. 
10. The NFL has the most prohibitive eligibility rule of the leagues (except the CFL). 

 
In the full Report, for each of these possible improvements we discuss whether the NFL’s policies might 
be justifiably different than the other leagues’. 
 
Chapter 1: Club Medical Personnel 
 
This Chapter discusses the role of club medical staff, including both doctors and athletic trainers, in each 
of the sports leagues as set forth in the leagues’ various controlling policies, most principally, their CBAs. 
In particular, we focus on: (1) the types of medical personnel required, if any; (2) the medical personnel’s 
obligations; (3) the obligations of the players concerning club medical personnel; (4) the relationship 
between the medical personnel and the clubs; and, (5) the existence of sponsorship arrangements between 
medical personnel and the clubs, if any.  
 
Our focus here is on the structural issues that are generally governed by the CBA or other policies rather 
than how each individual club hires and supervises its medical personnel and how individual medical 
personnel interact with individual players, matters that are not the subject of extensive reporting or 
publicly available research. By understanding what is required or permitted pursuant to the CBA or other 
policies we can understand the scope of possible practices, including those that might be concerning as 
they relate to player health.  
 
Our analysis suggests that the NFL’s policies concerning club medical personnel are overall, by 
comparison to the other leagues, the most protective of player health in almost all cases by providing 
players with superior control and information about their healthcare. Nevertheless, there are four areas in 
which the NFL might appear deficient as compared to one or more of the other leagues.  Two of these 
apparent deficiencies (access to medical records and prescription medication monitoring) are not a 
problem in practice.  We believe that a third deficiency – the inherent conflict of interest in the structure 
of club medical staffs and related standard of care provisions – are not adequately addressed by any of the 
leagues.  This issue and our proposed recommendation is discussed at length in our report Protecting and 
Promoting the Health of NFL Players: Legal and Ethical Analysis and Recommendations.  Thus, here, we 
focus on the lone issue resulting in a recommendation for the NFL.  
 
While the CFL Standard Player Contract requires players to submit to a pre-season physical by the club’s 
doctors, the CFL CBA also requires that pre-season physicals “to determine the status of any pre-existing 
condition” be performed by a neutral physician. The stated purpose of this requirement is to help 
determine “in the future” whether there was “an aggravation of… [a] pre-existing condition.” In contrast, 
NFL club doctors perform all pre-season physicals and would be the ones to opine about a player’s prior 



	 17	

injury history. We believe the CFL’s approach is preferred, and thus recommend that the NFL consider 
adopting such an approach: 
 

• Recommendation 1-A: Pre-season physicals for the purpose of evaluating a player’s prior 
injuries should be performed by neutral doctors. 

 
Chapter 2: Injury Rates and Policies 
 
An important measurement of player health is the incidence and type of injuries players may sustain in 
the course of their work. Additionally, given the importance of player injuries, the manner in which 
player injuries are handled administratively and reported can indicate a league’s approach to player health 
issues more generally. In this Chapter, we examine the leagues’: (1) injury tracking systems; (2) injury 
rates; (3) injury-related lists; and, (4) policies concerning public reporting of injuries.  In summarizing our 
analysis, it is important to note that there are important limitations in analyzing and comparing the 
leagues’ injury data, described at length in the full Report, including but not limited to the underreporting 
of injuries (concussions in particular), and differences between the leagues, including scheduling, 
electronic medical record systems, and injury definitions.   
 

Statistic NFL MLB NBA NHL CFL4 UEFA5  
Mean Injuries Per 
Game 5.90 0.45 0.16 0.59 N/A 0.53 

Concussions Per 
Game 0.625 0.007 0.007 0.067 0.704 0.010 

Rate of Concussion 
Per Player-Game6 0.00679 0.00026 0.00035 0.00180 0.00800 0.00072 

 
This Table provides some of the key injury statistics in comparing the leagues, though we provide many 
more statistics and caveats in the Report itself. The NFL’s injury rates are much higher than those of the 
other leagues. The mean number of injuries suffered per game in the NFL is approximately 3.4 times 
higher than the combined rates of MLB, the NBA, NHL, and UEFA combined.  Similarly, the NFL’s 
concussion per game rate is approximately 6.9 times higher than the combined rates of those same 
leagues. We excluded the CFL from this comparison because it is also a football league, but we note that 
the CFL’s concussion per game rate is actually higher than the NFL’s.  
 
At the same time, the NFL’s rate of concussions per player-season is 0.073, lower than the NHL’s of 
0.108. Thus, if one compared one NFL player and one NHL player, the NHL player would be more likely 
to suffer a concussion in his next regular season than the NFL player during his next season. However, 
this difference is due to the fact that the NHL plays substantially more regular season games than the NFL 
(82 versus 16). When comparing concussion statistics on a per game basis, an NFL player is 
approximately 3.8 times more likely to suffer a concussion in a regular season game as compared to an 
NHL player (0.00679/0.00180).  
 
One other caveat is worth emphasizing. Due to data availability these statistics and those in the Report are 
limited to the leagues’ regular season games, which underestimates injury rates. As we emphasize in the 
full Report, there are a significant number of injuries and concussions sustained during NFL practices and 
during the pre-season (90 concussions in 2015 practices and pre-season games).  
 
Injury Tracking Systems 
 



	 18	

Each of the Big Four leagues and the MLS has an injury tracking system of some kind. Discussions with 
experts on this issue indicated that the injury tracking systems are generally comparable; each of them is a 
sophisticated and modern system that should enable accurate reporting and provide interesting and useful 
data. The differences may come in how the leagues use the data that is available to them. 
 
The NFL and NBA employ Quintiles, a health information technology firm, to perform sophisticated data 
analysis concerning player injuries. While other leagues have occasionally made injury data available for 
analysis, our research has not revealed whether the other leagues perform an ongoing annual analysis like 
Quintiles does for the NFL and NBA.  
 
Injury-Related Lists 
 
The NFL, NBA, and NHL all permit their clubs to declare players inactive one game at a time, which is 
generally advantageous to players. We use the NFL as an example. In the NFL, clubs have a 53-man 
Active/Inactive List, only 46 of whom can be active for the game each week. The remaining seven 
players are placed on the Inactive List for the game, i.e., benched, either for injury or skill purposes, but 
are available to play in the next week’s game. This arrangement permits players the opportunity to remain 
on the roster but to rest and treat an injury without immediately rushing back to play. At the same time, 
because clubs are constantly struggling with having the best players available as well as likely having 
multiple injured players, players will still likely feel pressure to return as soon as possible so that the club 
can deactivate other injured players and avoid seeking a replacement. 
 
The Active/Inactive List is also interrelated with the Injured Reserve list, designated for players with 
longer-term injuries. Generally, once a player is on Injured Reserve, he is no longer eligible to play that 
season. However, by placing the player on Injured Reserve, the club can replace the player on the 53-man 
Active/Inactive List. Thus, there are important implications in determining whether the player’s injury is 
short-term and the club only has to declare him inactive for a game or two, or whether the player’s injury 
is more severe and requires the player to be placed on Injured Reserve (which also allows the club to 
obtain a replacement player to join the 53-man roster).  
   
The interplay between the short-term Inactive List and the longer term Injured Reserve list is particularly 
important concerning concussions. As discussed in the full Report, concussions present uncertain 
recovery times, are challenging to diagnose and treat, and present particularly acute long-term concerns. 
MLB is the only sport with a concussion-specific injured list. Because of these concussion-specific 
concerns, we recommend that the NFL also adopt a concussion-specific injured list. 
 
Injury Reporting Policies 
 
There are three variations in the leagues’ injury reporting policies. 
 
First, the NFL, NBA, NHL, and MLS require clubs to disclose publicly players’ injury statuses. 
 
Second, the NFL, NBA, and MLS require clubs to disclose publicly the nature of player injuries. While 
the NHL requires clubs to disclose whether a player will miss a game or not return to a game due to 
injury, the NFL and NBA (in practice) require that the club identify the player’s body part that is injured. 
Below, we make a recommendation concerning this issue. 
 
Third, in MLB, the NBA, the NHL, and MLS, the CBAs specifically describe what type of information 
the clubs are permitted to disclose publicly. The NFL CBA is silent on this issue. Instead, NFL clubs 
seemingly rely on players’ to execute waivers providing the clubs with permission to disclose publicly 
player health information. 
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In the full Report, we discuss in detail three concerns related to the NFL’s Injury Reporting Policy: (1) a 
general concern about an individual’s medical information being made publicly available; (2) the 
possibility that players will target other players’ injuries that have been publicly disclosed; and, (3) the 
Injury Reporting Policy’s role in preventing gamblers from receiving inside information about player 
health issues.  Ultimately, we believe that it is debatable whether the NFL’s gambling-related concerns 
are sufficiently substantial today to justify overriding a player’s right to have his health information 
treated confidentially. We lack the relevant expertise, insight, and information, however, to recommend 
that the NFL no longer obligate clubs to report information on the status of players.  Instead, we 
recommend the NFL consider the issue more closely, in addition to other injury-related issues: 
 

• Recommendation 2-A: The NFL, and to the extent possible, the NFLPA, should: (a) 
continue to improve its robust collection of aggregate injury data; (b) continue to have the 
injury data analyzed by qualified professionals; and, (c) make the data publicly available 
for re-analysis. 

 
• Recommendation 2-B: Players diagnosed with a concussion should be placed on a short-

term injured reserve list whereby the player does not count against the Active/Inactive 53 
man roster until he is cleared to play by the NFL’s Protocols Regarding Diagnosis and 
Management of Concussions. 

 
• Recommendation 2-C: The NFL should consider removing the requirement that clubs 

disclose the location on the body of a player’s injury from the Injury Reporting Policy. 
 
Chapter 3: Health-Related Benefits 
 
In this Chapter, we summarize the various health-related benefits available to the players in each of the 
leagues. Specifically, for each league, we examine: (1) retirement benefits; (2) insurance benefits; (3) 
disability benefits; (4) workers’ compensation benefits; (5) education-related benefits; and, (6) the 
existence of health-specific committees jointly run by the league and players association. Each of these 
domains is relevant to protecting players should they experience negative health effects during and after 
their playing years, and also to promoting their ability to maintain their health and well-being over the 
longer term. Given that a decision to play or continue to play professional sports, like many other 
decisions, is a matter of weighing risks and benefits, those decisions must be made against a backdrop of 
available benefits. It is for this reason that we spend considerable space describing and evaluating the 
available benefits in each league. 
 
According to the NFLPA, NFL players have “the very best benefits package in professional sports.” This 
claim seems substantially true. First, the NFL offers every benefit that is provided by any of the other 
leagues. Second, the NFL offers several benefits that are not provided by any of the other leagues, 
including severance pay, long term care insurance, the Former Player Life Improvement Plan, and 
neurocognitive disability benefits for former players. Third, there are several benefits that only the NFL 
and a limited number of the other leagues provide: (a) only the NFL, MLB, NBA, and NHL provide 
health insurance (beyond COBRA) for former players; (b) only the NFL, MLB, and NBA provide players 
with mental health and substance abuse treatment; (c) only the NFL and NBA offer a health 
reimbursement account; (d) only the NFL and MLB offer disability benefits to former players; (e) only 
the NFL and NBA offer education-related benefits for all players; and, (f) only the NFL, NBA, NHL, and 
MLS guarantee workers’ compensation benefits to all of their players.7 
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While overall the NFL thus appears to be the best league for benefits, there are, however, three areas in 
which the NFL might appear deficient as compared to one or more of the other leagues. 
 
First, the NFL’s health insurance options for former players appear to be less favorable than those offered 
by MLB, the NBA and the NHL. Currently, for players who have vested under the Retirement Plan 
(which requires at least three years of Credited Service for players after 1992), the NFL provides the same 
health insurance as available to current players for five additional years or the former player can also 
obtain health insurance via COBRA. However, COBRA is designed to be a temporary solution and is 
generally regarded as expensive relative to other health insurance plans. In contrast, MLB’s Benefit Plan 
provides former players the option to continue (or obtain) the same health insurance benefits as current 
players for life. While former MLB players have to pay more for their health insurance than current MLB 
players, presumably the plans offered are cheaper than COBRA coverage or players would select that 
option. Similarly, the NBA’s Retiree Medical Plan is available to former players for life (at varying rates) 
and the NHL allows former players who played at least 160 games to continue with the NHL’s insurance 
plan for life. 
 
The NFL does offer a variety of health benefits that might partially fill the gap for former players, 
including health reimbursement accounts, long term care insurance, benefits for uninsured former players, 
and disability benefits. Nevertheless, players often have to go through a difficult process to obtain some 
of these benefits after they have already had to pay for the care, or care is delayed until they can obtain 
the benefits. We suggest that there may be advantages to allowing former players to continue to obtain 
some form of the health insurance that they were able to receive while playing. 
 
Second, as shown in the full Report (Tables 3-J and 3-K) the monthly payments to former NFL players 
under the Retirement Plan are seemingly the smallest in the Big Four leagues. Nevertheless, when all of 
the benefits available to former players are packaged together, it is likely that the NFL’s benefits are the 
most valuable due to the number of benefits that are available. Consequently, lower Retirement Plan 
payments might simply reflect the NFLPA’s preferred allocation of total benefits, i.e., a shifting of the 
value of benefits away from the Retirement Plan and to other benefits instead. As with health insurance 
benefits, the NFL’s Retirement Plan payments require players to undertake relatively little administrative 
work to receive benefits and they are a more secure and stable income source and benefit than some of the 
other benefits made available by the NFL. Nevertheless, some might believe it is a better use of player 
benefit money to fund benefits and programs for former players who are disabled or impaired in some 
way as opposed to providing larger Retirement Plan payments to all eligible former players. All of the 
benefits available to NFL players must be viewed collectively. For these reasons, we recommend the NFL 
and NFLPA consider whether the current allocation of player benefits is the preferred, most just, and most 
effective allocation.  
 
Third, MLB and NHL players are vested in their pension plans on the first day they play in those leagues. 
By comparison, the NFL requires players to accrue three years of experience (or more depending on when 
they played), before they are eligible for retirement benefits (as well as many other benefits). The mean 
career of NFL and MLB players are both around five years long. Yet, the NFL’s Retirement Plan likely 
excludes and has excluded thousands of former players who did not earn three Credited Seasons. It is 
unclear why the NFL requires three years of service (the NBA does as well). The minimum service time 
clearly reduces costs for the Retirement Plan, but might also reflect a policy decision as to when an NFL 
player has sufficiently contributed to the NFL to deserve pay under the Retirement Plan. Below, we make 
a recommendation concerning the vesting requirement for the NFL’s Retirement Plan: 
 

• Recommendation 3-A: The NFL and NFLPA should consider whether change is necessary 
concerning player benefit plans. 
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o The NFL and NFLPA should consider providing former players with health insurance options 
that meet the needs of the former player population for life. 

o The NFL and NFLPA should consider increasing the amounts available to former players 
under the Retirement Plan. 

o The NFL and NFLPA should consider reducing the vesting requirement for the Retirement 
Plan. 

 
Chapter 4: Drug and Performance-Enhancing Substance Policies 
 
This Chapter summarizes the policies of each of the leagues concerning performance-enhancing 
substances (“PES”) and drugs of abuse. As explained below, the leagues differ at times in their 
categorizations and treatments of different drugs and substances. Where appropriate, we will separate our 
analysis of the leagues’ policies by PES and drugs of abuse (collectively “drug policies.”) The leagues’ 
definitions are discussed at length in the full Report. 
 
With the possible exception of how marijuana is regulated, the Big Four’s drug policies do not vary 
substantially. Leagues and unions balance multiple factors in creating drug policies, including but not 
limited to deterrence, treatment, privacy, and integrity of the game, and rely on difficult value judgments. 
The three features of the policies we view as most important to player health and those which we analyze 
are: (1) the availability of Therapeutic Use Exemptions (“TUEs”); (2) the availability of treatment; and, 
(3) the opportunity to receive treatment without being subject to initial discipline. With these issues in 
mind, we turn to our analysis of how the NFL compares to the other leagues. 
 
Concerning TUEs, the NFL, MLB and the NBA all offer TUEs for both their PES and drugs of abuse 
policies. In contrast, the CFL offers TUEs for its PES policy but does not have a drugs of abuse policy.  
We also found no evidence that the NHL offers a TUE for its Substance Abuse Program or that the MLS 
offers any TUEs. Thus, the NFL’s use of TUEs is at least as good as the other leagues. 
 
All of the leagues, including the NFL, have robust treatment programs for drugs of abuse. However, the 
NBA, CFL, and potentially MLS are the only leagues that offer treatment for a player who has violated a 
PES Policy. On this issue, the NFL might appear deficient compared to the NBA and CFL. However, 
there are other relevant considerations concerning the treatment programs offered to players, discussed 
next.  
 
The NFL, NBA, NHL, MLS and maybe MLB provide a safe-harbor for players who voluntarily refer 
themselves for treatment for drugs of abuse. These provisions importantly allow players to seek help they 
might recognize they need without the fear of immediate adverse employment action.  
 
In contrast, no Big Four league offers a safe-harbor for players who have used PES. It is possible that 
these leagues view PES users as players intentionally looking to cheat the game and their competitors, 
whereas those using drugs of abuse are in need of medical care. However, there is robust scientific 
evidence supporting the need to provide treatment to PES users, as well. PES usage has shown to be 
addictive, and has been associated with the use of drugs of abuse (opioids in particular), body dysmorphic 
disorder, depression, antisocial traits, mood and personality disorders, other psychological disorders, and 
cognitive deficits in impulsivity, risk-taking, and decision-making. As a result, PES users may experience 
withdrawal symptoms, and may be at an increased risk of suicide. Consequently, many experts 
recommend and provide treatment and counseling for PES users.  We adopt that recommendation for 
purposes of this Report:  
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• Recommendation 4-A: The NFL should consider amending the PES Policy to provide 
treatment to any NFL player found to have violated the PES Policy.  

 
Chapter 5: Compensation 
 
This Chapter examines the form and nature of player compensation in the leagues. In reviewing this 
Chapter, it is important to understand that the structures, operations and finances of the “Big Four” are 
considerably different from those of the CFL and MLS due to, among other things, their long histories 
and the amount of their revenues (billions versus millions).  
 
Compensation is an important component of player health. First, the different compensation structures 
and systems in the leagues can influence players’ decisions about their physical and mental health, for 
example when to play through injury and when to retire. In their efforts to maximize their earnings (and 
sometimes, eligibility for various benefits), some players might sacrifice their short- and/or long-term 
physical and mental health. The compensation structures dictate when or if a player faces such a trade-off. 
 
Compensation may also be related to health in a second way. Without adequate savings and benefits 
during and after NFL play, players may find themselves insufficiently prepared to meet their physical and 
mental health needs, especially in the event of crisis. In addition, as we discussed in greater detail in 
Chapter 3, crises in physical and mental health are closely tied to bankruptcy, home foreclosure, and other 
serious financial setbacks. NFL players suffer these outcomes as well, despite their relatively high (but 
short-lived) compensation. 
 
We are most concerned with how compensation and compensation structures affect player behavior and 
decision-making concerning their health, i.e., what are the consequences of the current compensation 
regimes on players’ short- and long-term health. Unfortunately, these are questions that we cannot fully 
answer at the present. 
 
To effectively and rigorously compare how the different leagues’ compensation structures affect player 
health decisions would require the ability to control for a range of variables, including but not limited to 
free agency rules, salary and contract limitations, salary cap structure, the level of guaranteed 
compensation, career length, career earnings, and injury outcomes. This is a challenging analysis that 
requires more data than is currently available and thus we cannot fairly assess which leagues’ overall 
compensation structures among the Big Four are best for players. 
 
Some have suggested that NFL player health could be improved through guaranteeing more of their 
compensation, which would potentially mitigate pressure to play through injuries in order to protect a 
player’s status on the club. On this and related issues, many would argue that MLB’s system is the most 
player-friendly, because compensation is almost entirely guaranteed, there is no hard Salary Cap, there is 
no maximum salary, and, there is no maximum contract length. It is thus not surprising that, as of 
February 2017, the 23 largest contracts among these sports leagues are all for MLB players. However, 
MLB players are not guaranteed a share of the revenue like in other leagues and must wait six years 
before becoming an Unrestricted Free Agent, the longest wait of the Big Four; thus, it is not clear that 
their compensation arrangement is preferable. 
 
The NFL and NFLPA are frequently criticized—by players, the media and academics, among others—for 
what is perceived as the lack of guaranteed contracts as compared to the other leagues. However, the issue 
is complicated, as discussed in detail in the Report, including the effect of guaranteed compensation on 
opportunities for less proven players, and the possibility of reduced compensation and roster sizes. As a 
preliminary matter, when discussing the compensation paid to players, one must also consider the other 
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benefits the players receive. As is discussed in Chapter 3 of this Report, the NFL provides a benefits 
package superior to those offered in all of the other leagues. We nonetheless make the following 
recommendation: 
 

• Recommendation 5-A: The NFL and NFLPA should research the consequences and 
feasibility of guaranteeing more of players’ compensation as a way to protect player health. 

 
Chapter 6: Eligibility Rules 

 
Each of the leagues has rules governing when individuals become eligible to play in their leagues. While 
we fully acknowledge the unique nature and needs of the leagues and their athletes, we believe the 
leagues can learn from the other leagues’ policies.  
 
Leagues’ eligibility rules affect player health in two somewhat opposite directions: (1) by potentially 
forcing some players who might be ready to begin a career playing for the leagues to instead continue 
playing in amateur or lesser professional leagues with less (or no) compensation and at the risk of being 
injured; and, (2) by protecting other players from entering the leagues before they might be physically, 
intellectually, or emotionally ready. As discussed in the full Report and recommendation, the NCAA’s 
Bylaws are an important factor in considering the eligibility rules and their effects on player health.  
 
The leagues’ eligibility policies vary. MLS has the most liberal eligibility policy, with no minimum age 
requirement, while, by requiring several years of college, the NFL and CFL are the most restrictive.  
  
All of the eligibility rules seemingly are at least partially concerned with when a player is “ready” to enter 
a professional league. Readiness is an important concept, but difficult to define. In our view, a player is 
ready when he is able to enter the league safely, in terms of protecting his health, and maximize his 
success across various domains, including physically, mentally, and emotionally. Each of the leagues, 
often through negotiations with the unions, has made a judgment as to when they think the typical player 
is ready, or at least ready enough. In so doing, the leagues have helped protect clubs from drafting and 
investing in players who are not ready, and also potentially helped to protect players who need more time 
to prepare for a successful and healthy career.  However, without more empirical analysis, we cannot say 
for certain when players—individually or collectively—are ready and thus whether the eligibility rule is 
fair or successful. No such data currently exists and would be challenging to gather.  
 
The comparison of the leagues’ policies highlights two clear issues with the NFL’s eligibility rule, but, 
generally, neither is of the NFL’s making.  
 
First, the NFL’s requirement that players effectively play at least three years of college football might 
ensure that only sufficiently physically mature players enter professional football, but it also requires 
players to risk their physical health longer without getting paid—and in a sport with higher injuries rates 
than that of the other leagues, as discussed in Chapter 2: Injury Rates and Policies. While the NCAA’s 
Exceptional Student-Athlete Disability Insurance program tries to alleviate some of these issues, players 
have legitimate concerns that they will suffer a career-altering or ending injury before they are able to 
reach the professional level and earn any money from their athletic skills. This is at least in part a result of 
the NCAA’s prohibition on student-athletes being compensated. Whether the NCAA’s rules are fair is 
beyond the scope of this Report, but it is clear that the rules create a problem for players who have the 
potential to reach the NFL but who are required—or might prefer—to continue playing college football. 
 
Second, in light of the fact that players are not paid for playing in college, it is understandable that many 
want to enter the NFL as soon as possible. Specifically, players will want to enter the NFL after their 
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junior year of college, the first time they are permitted under the NFL’s eligibility rule. However, whether 
the player is ready to leave college for the NFL is a difficult question to answer and may not be resolved 
until many years later—if ever. If the player is undrafted, NCAA rules effectively prohibit the player from 
returning to college football, and the player’s football future is in serious doubt. Once again, although this 
problem intersects with the NFL’s eligibility rule, it is the primary result of the NCAA’s rules, not the 
NFL’s.   
 
It is challenging to assess the reasonableness of the NFL’s current eligibility rule. The rule seemingly 
prevents players from joining the NFL before they are ready, which both protects those players from 
injury in the NFL and protects the clubs from investing in players who are not yet ready to play at a 
professional level. While there are likely to occasionally be players who are ready to join the NFL before 
the end of their junior season, there are going to be outliers to any rule and, without data suggesting 
otherwise, we cannot say the NFL’s eligibility rule is unreasonable or not sufficiently considerate of 
player health. For this reason our main recommendation is for the NFL to continue to gather data to 
permit a better evidence-based evaluation of its current policy, as well to consider the interplay of its rules 
with the NCAA’s: 
 

• Recommendation 6-A: The NFL should consider performing or funding research analyzing 
when a player might be “ready” for the NFL.  

 
• Recommendation 6-B: The NFL should reconsider the interplay of its eligibility rules with 

the NCAA’s rules as they concern player health and take appropriate action if necessary. 
 
Conclusion 
 
This Report begins by explaining the pressing need for research into the overall health of NFL players; 
the need to address player health from all angles, both clinical and structural; and the challenges presented 
in conducting such research and analysis. The issues and parties involved are numerous, complex, and 
interconnected. To address these issues—and  ultimately, to protect and improve the health of NFL 
players—requires a diligent and comprehensive approach to create well-informed and meaningful 
recommendations for change.  
 
We believe part of that comprehensive approach is for the NFL and NFLPA to learn from other 
professional sports leagues when possible. In many respects, the leagues and their games are very 
different and thus it can be challenging to draw comparisons. Nevertheless, the leagues face a series of 
common issues, such as labor negotiations, stadiums and arenas, fan interest, multimedia platforms, and 
many others. But perhaps the most important issue is player health. In recent years, each of the leagues 
has had to make a fresh and comprehensive examination of its player health policies and practices. We 
anticipate the leagues will continue to engage in this examination for many years to come. 
 
As demonstrated by our Report’s analysis and recommendations, the leagues have the opportunity to 
learn a great deal from one another in light of their shared interest in player health. Additionally, our 
Recommendations are only as useful as their implementation. For these reasons, we make the following 
final Recommendations.  
 

• Final Recommendation 1: The leagues and unions should continue to coordinate on player 
health issues and to consider each other’s policies and practices.  

 
• Final Recommendation 2: The media, academics, the leagues, and the unions should 

continue to police the advancement of player health. 
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*** 

 
NFL football has a storied history and holds an important place in this country. The men who play it 
deserve to be protected and have their health needs met and it is our fervent hope that they will be met. 
We hope this Report furthers that cause. 
 
Summary Table of Recommendations 

1. Pre-season physicals for the purpose of evaluating a player’s prior injuries should be performed 
by neutral doctors. (Recommendation 1-A). 

 
2. The NFL, and to the extent possible, the NFLPA, should: (a) continue to improve its robust 

collection of aggregate injury data; (b) continue to have the injury data analyzed by qualified 
professionals; and, (c) make the data publicly available for re-analysis. (Recommendation 2-A). 

 
3. Players diagnosed with a concussion should be placed on a short-term injured reserve list 

whereby the player does not count against the Active/Inactive 53 man roster until he is cleared to 
play by the NFL’s Protocols Regarding Diagnosis and Management of Concussions. 
(Recommendation 2-B). 

 
4. The NFL should consider removing the requirement that clubs disclose the location on the body 

of a player’s injury from the Injury Reporting Policy. (Recommendation 2-C). 
 

5. The NFL and NFLPA should consider whether change is necessary concerning player benefit 
plans. (Recommendation 3-A). 

 
6. The NFL should consider amending the Performance-Enhancing Substance Policy (“PES 

Policy”) to provide treatment to any NFL player found to have violated the PES Policy. 
(Recommendation 4-A). 

 
7. The NFL and NFLPA should research the consequences and feasibility of guaranteeing more of 

players’ compensation as a way to protect player health. (Recommendation 5-A). 
 

8. The NFL should consider performing or funding research analyzing when a player might be 
“ready” for the NFL. (Recommendation 6-A). 

 
9. The NFL should reconsider the interplay of its eligibility rules with the NCAA’s rules as they 

concern player health and take appropriate action if necessary. (Recommendation 6-B). 
 
 

PREFACE: The Football Players Health Study at Harvard University 
 
In response to ongoing concerns about NFL player health, the 2011 Collective Bargaining Agreement 
(“CBA”) between the NFL and the National Football League Players Association (“NFLPA”) added a 
number of new health, safety, and welfare provisions. One of these provisions sets aside $11 million per 
year through 2021 to be dedicated to medical research.8  Thus, in the summer of 2012, the NFLPA issued 
a request for proposals to conduct original research and scientific exploration to be supported by these 
funds, focusing on “new and innovative ways to protect, treat, and improve the health of NFL players.” 
The NFLPA’s request for proposals specified a number of areas of particular interest, including sports 
medicine, repetitive brain trauma, wellness, aging, and cardiovascular disease. At the top of the list, 
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however, was not a particular medical problem, but instead “Medical Ethics (e.g., examination of health 
care contexts to obtain a better understanding of internal morality of these practices, accountability, new 
interventions that avoid harms currently incurred, appropriate informed consent in the context of 
professional athletics, and consideration of medical care in the labor-management context of professional 
football.).”9 
 
To meet the challenge of protecting and improving player health, it is necessary to move beyond clinical 
issues to simultaneously address structural and organizational issues as well. This is true for healthcare 
more generally, where it is essential to invest not only in scientific research and development to create 
new clinical interventions, but also to invest in systems to efficiently administer those interventions to 
patients in need, as well as public health approaches that can help minimize the need for intervention in 
the first place. Likewise, to make headway in protecting and improving the health of NFL players, we 
must go beyond a single-minded focus on their clinical care and instead implement a more comprehensive 
strategy capable of addressing the myriad of stakeholders and contextual factors (past, present, League-
wide, and individual) that play a role in their health. These include not only players’ physical issues and 
risk factors, but also their relationships with clinicians, professional motivations, financial pressures, and 
family responsibilities, as well as the centrality of their health to their careers, the competitive nature of 
the business, constraints on alternative opportunities for many players, and the like. The relevant 
stakeholders are similarly varied and extensive.  
 
Thus, when submitting its proposal to the NFLPA, our Harvard team included a variety of critical clinical 
projects alongside an equally robust set of law and ethics proposals. We agreed from the outset that a 
focus on diagnosing and treating player health issues—while essential—would be insufficient on its own 
to comprehensively resolve those issues. Instead, our approach has been to also address precisely those 
structural and organizational factors that are so important to player health but would be neglected by a 
purely clinical approach. 
 
The NFLPA ultimately agreed, selecting Harvard to receive the funding after a multi-round competitive 
process involving several universities. In February 2014, Harvard Medical School entered into an 
agreement with the NFLPA to create the “Football Players Health Study at Harvard University.” Drawing 
on expertise from across Harvard University, the Football Players Health Study is dedicated to 
understanding the causes of conditions NFL players face, with the goal of improving their health and 
wellbeing. 
 
The “Law and Ethics Initiative,” led by the Petrie-Flom Center for Health Law Policy, Biotechnology, 
and Bioethics at Harvard Law School, encompasses a variety of distinct projects with the primary goal of 
understanding the legal and ethical issues that may promote or impede player health, and developing 
recommendations to promote player health through structural change.10 
 
The existence of the Law and Ethics component differentiates the Football Players Health Study from 
other studies concerning NFL player health. While there have been many important studies concerning 
the medical components of player health, we are not aware of any that have conducted a comprehensive 
analysis of the relevant legal and ethical environment. 
 
Additionally, in the Section: Ensuring Independence and Disclosure of Conflicts, we discuss the ways in 
which the Law and Ethics Initiative interacted with, but was independent of, both the NFLPA and NFL in 
creating this Report. 
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In the Introduction that follows, we will describe the scope of this Report, its goals, process, and 
limitations. First, however, it is essential to explain the guiding principles of the Football Players Health 
Study as a whole.  
 
Most importantly, the Football Players Health Study is interested in health issues beyond concussions and 
neurological trauma. Although we recognize that concussions and their possible long-term sequelae are 
on the minds of many, and are among the most critical health issues facing players today, we 
simultaneously recognize that player health is larger than concussions alone. Players also have concerns 
about cardiac health, arthritis and other joint damage, pain management, and a wide variety of other 
issues. Moreover, their primary concerns are likely to change over time from their playing days to 
retirement to old age. Thus, we have adopted the following mantra for our work: “The Whole Player, The 
Whole Life.” Rather than a myopic approach, we are taking a wide and long view in order to make 
players as healthy as they possibly can be over every conceivable dimension of their entire lives.  
 
We approached this project as scholars and social scientists whose goal is to improve NFL player health. 
We are independent academic researchers first and foremost, regardless of the source of our funding. We 
have no “client” in this endeavor, other than players themselves, and we have no agenda other than to 
improve the lives of former, current, and future players. Indeed, the Football Players Health Study is 
funded pursuant to money set aside under the 2011 CBA for research designed to help players. Because of 
the way the clubs and players split revenues from NFL games and other operations, the funds used for the 
Football Players Health Study can reduce the amount of money available to current players in the form of 
salary.11 Thus, the players have chosen to pay for the Football Players Health Study. In addition, although 
our contractual relationship is with the NFLPA, that very same contract protects our academic integrity 
without exception; no external party has any control whatsoever over our conclusions. 
 
One of our primary concerns is that too little is known about player health. Specifically, too little is 
known from a rigorous scientific perspective about the risks and benefits of playing professional football 
because available data are insufficient in a variety of respects. For example, “[w]e do not know what 
factors exacerbate or mitigate an individual’s risk, including genetics, nutrition, lifestyle, as well as length 
of time and position played, and injuries sustained during playing years.”12  Professional football players 
are an elite and unique group of men who must be studied directly and often in large numbers before we 
can really understand how football has affected them. Only then can we fully address any health problems 
they may have. We come to this work with no pre-existing agenda—we have neither any interest in 
ending professional football nor any interest in looking the other way if confronted with compelling data 
of its downsides. Again, we are interested only in helping players lead the healthiest and most productive 
lives they possibly can. We are committed to going where the science takes us. 
 
Finally, we are forward-looking. Our role is not to evaluate fault or assign blame for player health 
problems, and the Football Players Health Study is uninvolved in any litigation related to these issues. 
Instead, we are working with a single-minded focus to develop a clear path for addressing and 
remediating existing player health problems, and for preventing such problems from continuing or 
occurring in the future—from both clinical and organizational perspectives. Although this process does 
include assignment of shared responsibility for protecting and promoting players’ health to a wide variety 
of parties, the past is relevant only to the extent that it demonstrates ways to successfully improve going 
forward.  
 
These are the guiding principles motivating every aspect of the Football Players Health Study at Harvard 
University.  
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INTRODUCTION 
 
This Report seeks to improve the health of NFL players (former, current, and future) by comparing 
policies, and, where information is available, practices, in the NFL to other elite professional sports 
leagues. The leagues share considerable similarities—at their core, they are organizations that coordinate 
elite-level athletic competitions for mass audiences. In this respect, the leagues are competitors within the 
professional sports industry, with each of them competing for fans’ dollars and attention. The practices 
and policies by which the leagues operate are thus often very similar. However, there are also differences 
between the leagues. This Report seeks to identify and understand those different policies and practices 
that have the possibility to affect player health. Organizations operating within the same industry often 
can learn better practices and policies from one another. While leagues and their games are different in 
many important respects, making it impractical and unfair to opine as a definitive matter on which of the 
leagues’ policies and practices in their totality best protect player health the Report generally concludes 
that the NFL’s policies concerning player health appear superior to the other leagues. Nevertheless, 
through the nine recommendations contained in this Report, we hope to elucidate several ways in which 
the NFL can learn from other leagues and further protect player health. 
 
With the purpose of this Report in mind, the remainder of this Introduction provides additional 
background information on the subject matter of the Report and then further introduces the Report by 
describing its audience, articulating the process we used to develop our ultimate recommendations, and 
clarifying important points about scope.  
   

A. The Leagues 
 
This Report analyzes the policies and practices of the following professional sports leagues: 
 

• The National Football League (“NFL”): The world’s premier professional football league, 
consisting of 32 member clubs. The NFL began play in 1920, has its headquarters in New York 
City, and is led by Commissioner Roger Goodell. The NFL’s 2017 revenues are estimated to 
reach $14 billion.13 
   

• Major League Baseball (“MLB”): The world’s premier professional baseball organization, 
consisting of 30 member clubs. MLB began play in 1903,14 has its headquarters in New York 
City, and is led by Commissioner Rob Manfred. MLB’s 2016 revenues were an estimated $10 
billion.15  
 

• National Basketball Association (“NBA”): The world’s premier professional basketball league, 
consisting of 30 member clubs. The NBA began play in 1946, has its headquarters in New York 
City, and is led by Commissioner Adam Silver. The NBA’s 2016–17 revenues are projected to be 
approximately $8 billion.16   
 

• National Hockey League (“NHL”): The world’s premier professional hockey league, consisting 
of 30 member clubs. The NHL began play in 1917, has its headquarters in New York City, and is 
led by Commissioner Gary Bettman. The NHL’s 2015–16 revenues were an estimated $4.1 
billion.17   
 

• Canadian Football League (“CFL”): A professional football league consisting of 9 member 
clubs, all of which are located in Canada. The CFL began play in 1958, has its headquarters in 
Toronto, and is currently looking for a new Commissioner. The CFL’s  revenues are an estimated 
$200 million annually.18 
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Although both are professional football leagues, the NFL and CFL playing rules vary in several 
important ways. Some of the key distinctions include: (1) in the NFL, a team has four downs to 
advance the ball ten yards, while in the CFL a team only has three downs; (2) an NFL field is 120 
yards long (including two ten-yard end zones) and 160 feet wide, while an CFL field is 130 yards 
long (including two twenty-yard end zones) and 65 yards wide; (3) in the NFL, goalposts are at 
the back of the end zone while in the CFL they are on the goal line; and, (4) in the NFL, players 
in the backfield are not allowed to be moving forward when the ball is snapped, while in the CFL, 
all offensive backfield players (except the quarterback) can be moving forward at the snap.  
 
The NFL’s skill level is considered by most outside observers as superior to the CFL. Many CFL 
players aspire to make the NFL while many players who were unable to make it in the NFL turn 
to the CFL. 
 

• Major League Soccer (“MLS”): A professional soccer league consisting of 20 clubs. As is 
explained in further detail in Chapter 5, Section F: Compensation in MLS, MLS is uniquely 
organized—rather than having each club owned and controlled by a different person or entity 
(like in the other sports leagues), all of the clubs in MLS are owned and controlled by Major 
League Soccer, LLC, a Delaware limited liability company.19  The reasoning for this structure is 
discussed in Chapter 5. MLS began play in 1996, has its headquarters in New York City, and is 
led by Commissioner Don Garber. MLS’ 2016 revenues were an estimated $600 million.20 

 
Soccer, as a global game, has dozens of professional leagues around the world. Although MLS 
has made strides and is an internationally respected league, it is not the world’s premier soccer 
league. The European leagues, such as the English Premier League, Bundesliga in Germany, and 
La Liga in Spain are generally considered the best in the world. Nevertheless, we chose to focus 
our review on MLS for a few reasons: (1) the European leagues are organized and regulated in 
materially different ways than MLS and American sports leagues; (2) the European leagues 
generally are not governed by CBAs or a labor-management dynamic like in MLS and North 
American sports leagues; and, (3) European laws on a variety of relevant issues are materially 
different from American (and Canadian) laws. For these reasons, MLS was the best soccer league 
from which to draw useful comparisons to the NFL. 

 
We chose these leagues because of their similarity to the NFL, both structurally and legally. The NFL, 
MLB, NBA, and NHL are particularly similar. Each of these leagues has been operating for nearly a 
century (or more in the case of MLB) and is an entrenched part of the American sports and cultural 
landscape. They share similar structures and operational practices, at least in part because they have 
shared many executives, lawyers, stadiums, and fans over the years. Their revenue streams also dwarf 
those of any other professional sports leagues, including the CFL and MLS. For these reasons, the NFL, 
MLB, NBA, and NHL are commonly referred to collectively as the “Big Four” sports leagues.21  Where 
appropriate, we also adopt this moniker. 
 
We nevertheless acknowledge that other sports and sports leagues can provide lessons for the NFL and 
the other sports leagues concerning player health.22  Sports of all kinds present health risks and rewards to 
their athletes and thus how those sports manage those risks and rewards is relevant. We have not 
undertaken this analysis here, focusing instead on the sports and leagues most similar to the NFL. 
 

B. The Unions 
 



	 30	

Each of the leagues discussed in this Report has an important counterpart. The leagues are the constructs 
of the individual clubs (or operator-investors in MLS) and thus are principally interested in protecting and 
advancing the rights of the clubs. To protect and advance their rights and interests, the players in each of 
the leagues have formed a players association, a labor union empowered with certain rights and 
responsibilities under federal labor laws.23  The players associations are: 
 

• National Football League Players Association (“NFLPA”): The NFLPA was formed in 1956,24 
has its headquarters in Washington, DC, and is led by Executive Director DeMaurice Smith. 
 

• Major League Baseball Players Association (“MLBPA”): The MLBPA was formed in 1953,25 
has its headquarters in New York City, and is led by Executive Director Tony Clark, a 15-year 
MLB veteran. 
 

• National Basketball Players Association (“NBPA”): The NBPA was formed in 1954,26 has its 
headquarters in New York City, and is led by Executive Director Michelle Roberts. 
 

• National Hockey League Players Association (“NHLPA”): The NHLPA was formed in 1957,27 
has its headquarters in Toronto, and is led by Executive Director Don Fehr, who served as 
Executive Director of the MLBPA from 1985–2009. 
 

• Canadian Football League Players Association (“CFLPA”): The CFLPA was formed in 
1965,28 has its headquarters in Stoney Creek, Ontario, and is led by President Scott Flory, a 15-
year CFL veteran. 
 

• Major League Soccer Players Union (“MLSPU”): The MLSPU was formed in 2003,29 has its 
headquarters in Bethesda, Maryland, and is led by Executive Director Bob Foose. 

 
The principal right and purpose of the unions is to negotiate with the leagues concerning many of the 
policies examined in this Report, as is discussed in the next Section.  
 

C. Collective Bargaining Agreements 
 

Nearly all of the policies and practices that we discuss in this Report are contained in and governed by 
collective bargaining agreements (“CBA”) agreed to by the league and its respective players association. 
In this Section, we provide a brief explanation of CBAs to provide context for and assist in the 
comprehension of the Report.  
 
Pursuant to the National Labor Relations Act (“NLRA”), the unions are “the exclusive representative[] of 
all the employees in [the bargaining] unit30 for the purposes of collective bargaining in respect to rates of 
pay, wages, hours of employment, or other conditions of employment.”31  Also pursuant to the NLRA, 
each league’s clubs, acting collectively as the league, are obligated to bargain collectively with the unions 
concerning the “wages, hours, and other terms and conditions of employment” for the players.  
 
We acknowledge that many commentators believe that MLBPA has historically been the strongest union, 
and that the NFLPA has been regarded as having been less effective by comparison.3233  However, 
complexity and nuance belie any easy comparisons. For context, the NFLPA’s union membership is 
roughly the same size of all of the other major unions combined and NFL players generally have shorter 
careers than other athletes, creating challenges for building and maintaining solidarity among the players. 
Ultimately, the CBAs speak for themselves as the result of the negotiations between the leagues and the 
unions. Rather than speculate on the leagues’ and unions’ approaches to player health, we can objectively 
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analyze the collectively bargained provisions and policies. Nevertheless, the ability to effectuate change, 
including the areas in need of change highlighted in this Report, is a function of each union’s strength.  
 
Since the 1960s, the Big Four leagues and their respective players associations have each negotiated 
approximately ten to 15 CBAs.34  The CBAs are hundreds of pages long and govern nearly every aspect 
of the sports. Collective bargaining is inherently a give-and-take dynamic where the negotiating power 
and leverage of each side plays an important role in the outcome. Both league and union leadership and 
the dynamics between the leagues and unions have changed over time, resulting in varied CBA 
negotiations and results. Nevertheless, generally speaking, most important changes in leagues’ policies 
and practices are the result of the CBA process. Consequently, CBAs are of paramount importance to 
understanding how the leagues function and making recommendations for improvement. 
 
The CBA represents the key covenant between players and club owners, on all matters pertaining to 
player health (alongside many other important issues that matter to these parties). The most 
straightforward way to implement many of the changes we recommend to protect and promote player 
health would be to include them in the next CBA. That said, whenever change is possible outside of the 
CBA negotiating process, it should not wait. Moreover, although the CBA will often be the most 
appropriate mechanism for implementing our recommendations, we do not want to be understood as 
suggesting that player health should be treated like just another issue for collective bargaining subject to 
usual labor-management dynamics. As an ethical matter, players should not be expected to make 
concessions in other domains in order to achieve gains in the health domain. To the contrary: player 
health should be a joint priority, and should not be up for negotiation. 
 
Finally, it is important to clarify our writing process concerning the MLB-MLBPA CBA.  MLB reviewed 
a draft of this Report in the fall of 2016 and provided comments in September 2016. We made edits based 
on those comments and asked MLB for additional information in October 2016. On November 30, 2016, 
MLB and the MLBPA agreed to the terms of a new CBA.35  On December 2, the league and union issued 
a joint press release providing the terms of the new CBA,36 and on December 14, the MLB owners and 
the MLBPA Executive Board (consisting of player representatives) ratified the new CBA.37  Nevertheless, 
as of the date that our Report went to press on March 18, 2017, the full length CBA had not yet been 
publicly released.  Thus, while we were able to update the Report based on the information contained in 
the joint press release, additional details, nuance or context may be contained in the full length CBA when 
it is publicly released. On February 27, 2017, we provided MLB with the sections of this Report relevant 
to MLB, including those which were edited based on the press release about the new CBA. In March 
2017, MLB provided additional comments on the revised sections of the Report before it went to press.      
 

D. Audience 
 
This Report has several key audiences. There are those that we see as the major change agents: current 
players; club owners; the NFL; the NFLPA; club medical staff; and, various player advisors (e.g., contract 
advisors, financial advisors, and family members). If change is to occur, these are the key individuals and 
entities that will need to effectuate it. But we live in an era where discussions about protecting and 
promoting player health extend far beyond these change agents. Fans, the media, the NFL’s business 
partners, and others all have a stake in—and more importantly, some power to shape—how the policies 
and practices of NFL football will evolve to best protect and promote player health. Finally, while our 
focus is on promoting the health of NFL players, much of what we have learned and discuss here is likely 
useful to the other leagues as well.  
 
Writing for such divergent audiences is a significant challenge. Ultimately, we decided to err in favor of 
providing a more comprehensive analysis, with all the complexity and length that entails.  
    



	 32	

E. Goals and Process 
 
This Report has four functions. First, to identify the various policies that do or could influence the health 
of players in the various leagues. Second, to describe the policies and their relation to protecting and 
promoting player health. Third, to evaluate the capacity of these policies to protect and promote player 
health, in particular, by comparing policies on similar issues. And fourth, to recommend changes to 
policies that affect NFL players grounded in our evaluation of certain approaches taken by other leagues 
that appear to be more favorable.  
 
It is worth describing those functions in greater depth. 
 

1. Identify 
 
To arrive at the policy domains analyzed herein, we considered for potential analysis any policy or 
practice that can, does, or should affect player health. Our prior Report, Protecting and Promoting the 
Health of NFL Players: Legal and Ethical Analysis and Recommendations, offers a comprehensive 
analysis of stakeholders and issues affecting NFL player health. That Report mapped a wide variety of 
issues, and this Report more closely examines how the NFL and other leagues have handled some of 
them. This Report includes six Chapters analyzing different policies concerning player health: (1) Club 
Medical Personnel; (2) Injury Rates and Policies; (3) Health-Related Benefits; (4) Drug and Performance-
Enhancing Substance Policies; (5) Compensation; and, (6) Eligibility Rules.  
 
One important limitation to the domains we include in this Report deserves explicit discussion. This 
Report focuses primarily on written policies and rules. We have intentionally avoided analysis about 
unwritten practices within the leagues, which is a practical limitation to our work. The policies we have 
analyzed are generally codified in the CBAs and other documents and can easily be reviewed. To 
accurately understand unwritten practices would require gathering substantial data from individuals 
working in the leagues. For example, understanding the relationship among clubs, club medical 
personnel, and players—and the ways in which these relationships might vary among the leagues—is 
interesting and important. However, without collecting data from representative portions of both players 
and club medical personnel in all of the leagues, we cannot fairly compare club medical personnel 
practices across the leagues. Gathering such data is beyond the scope of the current project. Therefore, we 
focus on the written policies that govern club medical personnel.  
 
We similarly researched the role and practices of clubs, coaches, agents, and financial advisors 
concerning player health across the different leagues. However, again, reliable data about the practices of 
these groups across each of the leagues—as opposed to their policies—generally does not exist and is 
challenging to gather. Such information would clearly be useful, and thus we encourage others to conduct 
such research if sufficient funding and access to the relevant populations can be obtained. However, for 
practical purposes, this Report focuses primarily on the relevant policies in each of the leagues. By 
understanding these policies, we can understand the range of relationships and actions expressly permitted 
and analyze whether existing policies could allow for or give rise to potentially problematic situations 
could arise.  
 

2. Describe  
 
As discussed above, our analysis of the leagues’ policies stemmed largely from reviewing the CBAs and 
other publicly available policies and documents, such as court filings, medical studies, law review 
articles, and news articles. To supplement our review, in some cases we requested that the leagues and/or 
unions provide us with information and documents that were not otherwise available. The leagues and 
unions provided varying degrees of cooperation: 
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• The NFL provided documents and information relevant to our prior report, Protecting and 

Promoting the Health of NFL Players: Legal and Ethical Analysis and Recommendations, as well 
as this Report. However, the NFL declined our invitation to review this Report. 

• The NFLPA provided documents and information relevant to our prior report, Protecting and 
Promoting the Health of NFL Players: Legal and Ethical Analysis and Recommendations, as well 
as this Report. The NFLPA was also provided with a draft of this Report to review but did not 
provide comments. 

• MLB provided documents and information that we requested, reviewed the Report, and provided 
comments. 

• The MLBPA declined our invitation to review the Report. 
• The NBA provided documents and information that we requested, reviewed the Report, and 

provided comments. 
• The NBPA was provided with a draft of this Report to review but did not provide comments. 
• The NHL reviewed the Report but declined to provide specific comments. The NHL stated 

“[w]ith respect to NHL-related information contained in the draft report, there are numerous 
factual and data-related inaccuracies. By way of example, the report references and relies upon 
certain outdated/superceded (sic) NHL/NHLPA policies and procedures. In addition, certain of 
the cited analytical data appears to be inaccurate. As a result, analysis of and conclusions drawn 
from such policies, procedures and data are flawed.”38 In response to this statement, on multiple 
occasions we requested additional information or specification about those items the NHL 
believed were inaccurate. The NHL did not respond. 
 
In addition, the NHL declined to provide copies of the following requested documents: (1) the 
NHL/NHLPA Authorization Form for Health Care Providers to Release Health Information; (2) 
the NHL/NHLPA Concussion Program Authorization Form; (3) the Authorization for 
Management and Release of Neuropsychological Test Results; (4) the Substance Abuse and 
Behavioral Health Program; (5) the Prohibited Substances List for the Performance Enhancing 
Substances Program; and, (6) the NHL Concussion Protocol.  
 

• The NHLPA reviewed the Report and provided comments and relevant documents. The NHLPA 
requested that the following statement appear in the Report to explain its involvement: 

 
The NHLPA is pleased to have been able to respond to the authors’ request for 
comments regarding a late draft of the study, and to provide certain of the 
information requested. The information and comments were provided to the 
authors of the study on the strict understanding that they were not to be attributed 
to the NHLPA in the text of the study, either directly or by implication. Nothing 
in the study, including the study’s decision not to address a question or issue, is 
to be construed as reflective of the position of the NHLPA. 

 
• MLS declined our invitation to review the Report and declined to provide relevant documents, 

including a Medical Policies and Procedures Manual and MLS’ injury reporting policy. 
• The MLSPU provided documents and information that we requested, reviewed the Report, and 

provided comments. 
• The CFL provided some degree of cooperation by providing some information during a telephone 

call. However, after that call, the CFL declined to provide additional information or documents 
and declined our invitation to review the Report.39 
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• The CFLPA provided documents and information that we requested, and was provided a draft of 
the Report to review but did not provide comments. 
 

As a result of the varying degrees of cooperation from the leagues and unions, we were not able to 
explore certain issues as deeply as we would have liked, in particular the relationships among clubs, club 
medical staff, and players. We again highlight this and other practices as areas calling for further research, 
provided the leagues provide the necessary access and information. 
 
Importantly, while the leagues and unions had the opportunity to comment, and their comments in many 
instances did inform the content of this Report, we retained control over the final content of the Report.  
We carefully considered the comments from the leagues and unions and made changes we determined 
were appropriate but no reviewer had the authority to demand that any change be included.  Thus, review 
should not be considered an individual endorsement of any part of the final Report. 
 

3. Evaluate  
 
Once we understood the leagues’ varying policies, we could compare and contrast them. In cases where 
other leagues had policies that differed from the NFL we asked, “If the NFL adopted this policy, would it 
improve player health?”  In doing so, we were careful to take into account the leagues’ different 
circumstances and motivations. Nevertheless, in certain situations, we were able to identify gaps and 
opportunities for better protecting and promoting the health of NFL players. On the other hand, in some 
instances, we discovered that the NFL has more protective policies in place than other leagues, indicating 
that the learning from this Report can be multi-directional. 
 

4. Recommend 
 
The primary goal of this Report is to make recommendations that improve the overall health of NFL 
players. Our analysis is thus principally focused on understanding other leagues’ policies and practices 
and comparing them to the NFL’s. As will be shown in this Report, it would be reasonable to conclude 
that overall the NFL’s policies and practices concerning player health are the most protective of player 
health among the leagues. However, there are still some areas in which the NFL might learn lessons as 
compared to one or more comparator leagues and we have made corresponding recommendations. 
Additionally, even though our analysis likely reveals many areas in which other leagues can and should 
improve concerning the health of their players, as described above, it is beyond the scope of this Report to 
make those recommendations—we focus only on advancements for NFL players. 
 
For every recommendation we describe both the reason for the change and, where applicable, potential 
mechanisms by which it may be implemented. However, we avoided being overly specific or prescriptive 
when multiple options for implementation may exist, and/or when we lacked sufficient information to 
determine which mechanism might be best. 
 
While we consider and discuss a wide range changes that could improve player health, we purposefully 
chose to focus on actionable recommendations that could be realistically achieved between the 
publication of this Report and execution of the next NFL-NFLPA CBA.40  This pragmatic approach does 
not mean that we are giving relevant stakeholders a pass to simply accept the many current barriers to 
change that may exist, but it does recognize that change may be difficult in this complex web of 
relationships and in a culture that has developed over the course of many decades and is deeply 
entrenched. Furthermore, certain changes might require further information, research, or discussion than 
we were able to achieve in this Report. When we concluded that was the case, we so indicated by 
recommending only that a change be “considered” or that additional information be sought. Our 
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recommendations may not be easy to achieve, but we have taken into account various realities in making 
them.  
 
Finally, it is important to recognize that we do not view our recommendations as the exclusive changes 
that the various stakeholders should consider. We do, however, view these as minimum next steps 
forward—a floor, not a ceiling. 
 
Appendix A is a compendium of all of the recommendations made in this Report. As discussed above, the 
NFL’s policies concerning player health on the whole appear superior to the other leagues. Consequently, 
we include only nine recommendations in this Report. This is not to say there are not other areas in which 
the NFL can improve player health. Indeed, in our Report Promoting the Health of NFL Players: Legal 
and Ethical Analysis and Recommendations, we included 76 recommendations for improving player 
health directed at a variety of stakeholders, including the NFL and NFLPA. This Report is focused only 
on those Recommendations that are derived from an understanding of other leagues’ policies.  
 

F. Scope  
 
As already alluded to, the scope of this project is to generate legal and ethical recommendations that will 
improve the overall health of NFL players, current, future, and former. To fully grasp what is to come, it 
is essential to clarify these parameters. 
 
As described at length in the Introduction to our Report Promoting the Health of NFL Players: Legal and 
Ethical Analysis and Recommendations, we adopt a broad definition of health that extends beyond the 
sort of clinical measurements that might immediately be evoked by the phrase. We maintain the 
importance of considering the full range of non-medical inputs that can influence health, also known as 
the “social determinants of health.” These social determinants extend beyond the sorts of things for which 
one would seek out a doctor’s care, and include broadly “the conditions in which people are born, grow, 
live, work, and age,” as affected by the “distribution of money, power, and resources at global, national 
and local levels.”41  Indeed, the NFL’s Player Engagement Department itself includes “physical strength,” 
“emotional strength,” “personal strength,” and “financial strength” within its concept of “total 
wellness.”42  
 
Ultimately, for the purposes of all of our work, we define health for purposes of this Report as “a state of 
overall wellbeing in fundamental aspects of a person’s life, including physical, mental, emotional, social, 
familial, and financial components.”    
 
In making recommendations regarding NFL player health, we have taken as our threshold the moment 
that a player has exhausted or foregone his remaining college eligibility and has taken steps to pursue an 
NFL career—from that point on, what needs to happen to maximize his health, even after he leaves the 
NFL? The reason we have selected this frame is not because the health of amateur players—those in 
college, high school, and youth leagues—is secure or unimportant. Instead, the reason is largely 
pragmatic: there is only so much any one report can cover. We recognize that what happens at the 
professional level can have a trickle-down effect on the culture of football across the board, and also that 
some amateur players may be taking health risks in hopes of eventually reaching the NFL, even when that 
may be highly unlikely. Nonetheless, our goal with this Report, prompted by the limited scope of the 
request for proposals for this project and in part by the fact that further analysis will be possible by others, 
is only to address the already complicated set of factors influencing the health of NFL players, current, 
future, and former.  
 
That said, many of our recommendations will be most relevant to current and future players, simply 
because former players may not continue to be engaged with or affected by many of the stakeholders that 
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we are analyzing, or may be past the point at which implementation of particular recommendations could 
help them. For example, no matter what improvements we recommend related to club doctors, these 
simply could not affect players who are no longer affiliated with any club. 
 

CHAPTER 1: CLUB MEDICAL PERSONNEL 
 
This Chapter discusses the role of club medical staff, including both doctors and athletic trainers, in each 
of the sports leagues as set forth in the leagues’ various controlling policies, most principally, the CBAs. 
In particular, we focus on: (1) the types of medical personnel required, if any; (2) the medical personnel’s 
obligations; (3) the obligations of the players concerning club medical personnel; (4) the relationship 
between the medical personnel and the clubs; and, (5) the existence of sponsorship arrangements between 
medical personnel and the clubs, if any.  
 
Our focus here is on the structural issues that are generally governed by the CBA or other policies rather 
than how each individual club hires and supervises its medical personnel and how individual medical 
personnel interact with individual players, matters that are not the subject of extensive reporting or 
publicly available research. By understanding what is required or permitted pursuant to the CBA or other 
policies we can understand the scope of possible practices, including those that might be concerning as 
they relate to player health.  
 
To provide context for the policies we examine in this Chapter, it is important to provide background on 
the subjects most relevant to player health. We discuss those below, and then provide background on two 
additional issues relevant to club medical personnel and this Chapter, before reviewing the policies of 
each league. 
 
Subjects Relevant to Player Health 

 
There are a wide variety of laws, statutes, regulations, and ethical codes that govern the actions of sports 
medical professionals. For example, the American Medical Association (“AMA”)’s Code of Medical 
Ethics (“AMA Code”)43 governs the conduct of nearly all doctors, and contains multiple provisions 
applicable to the duties and obligations of club doctors. Similarly, the leading sports medicine 
organization, Fédération Internationale de Médecine du Sport (“FIMS”), publishes a Code of Ethics.44  
And, for athletic trainers, the National Athletic Trainers Association (“NATA”) has a fairly robust Code 
of Ethics.45   
 
The full panoply of laws, statutes, regulations, and ethical codes and their application to professional 
sports is complex and discussed at length in our prior Report: Protecting and Promoting the Health of 
NFL Players: Legal and Ethical Analysis and Recommendations. Here, we identify some of the principles 
discussed in that Report most relevant to understanding the different leagues’ efficacy in protecting and 
promoting player health: (a) quality of medical care; (b) disclosure and player autonomy; (c) 
confidentiality; and, (d) conflicts of interest. While we do not organize the Chapter by these issues, they 
served as the framework for our analysis and we thus elaborate on them here. 
 

a. Quality of Medical Care 
 
Playing professional sports comes with a risk of injury that likely exceeds most traditional employment 
situations. Moreover, a player’s health is essential to his performance and career longevity. Consequently, 
it is important that players have access to high quality healthcare and healthcare that is suited to meet their 
sport-specific needs. In this respect, we are interested in whether the leagues have policies that require 
certain types of medical professionals and certain certifications that are likely to be most responsive to a 
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professional athlete’s healthcare needs. Additionally, we are interested in whether the leagues clarify the 
standard of care to be provided to players. 
 

b. Disclosure and Player Autonomy 
 
There is broad support in law and ethics for a patient’s right to autonomy—the right to make his or her 
own choices concerning healthcare.46  A key correlate of a patient’s right to make his or her own 
decisions is the obligation of the healthcare provider to disclose relevant medical information. Players are 
patients too and deserve the same protections we all seek in our medical decision-making.47  As it 
concerns professional sports leagues, we are interested in what types of information or records the clubs 
are required to provide to players, what type of healthcare options are available to players outside of the 
club, and what level of control the club retains over the player’s healthcare choices. 
 

c. Confidentiality 
 
One of the fundamental principles of the doctor-patient relationship is that a patient’s medical information 
must be treated confidentially.48 However, this principle is put under pressure in situations where an 
employee’s health is relevant to the employee’s ability to perform his job, and his healthcare is provided 
in the employment context, both of which are the case in professional sports. While we recognize club 
interests and rights in accessing certain player health information, appropriate safeguards are needed in 
dictating the degree to which player medical information can be disclosed and disseminated. We look 
carefully to see which leagues have put such safeguards in place and to what extent. We also examine 
confidentiality protections when a player obtains care from a healthcare professional outside of the club, 
including whether the club has any rights to view that information. 

 
d. Conflicts of Interest 

 
Club medical staff—such as doctors and athletic trainers—are clearly fundamental to protecting and 
promoting player health. However, they face an inherent structural conflict of interest. This is not a moral 
judgment about them as competent professionals or devoted individuals, but rather a simple fact of the 
current organizational structure of their positions, in which they simultaneously perform at least two roles 
that are not necessarily compatible. On the one hand, they are hired by clubs to provide and supervise 
player medical care. As a result, they have a legal and ethical responsibility to protect and promote the 
health of their player-patients, in line with players’ interests as defined by the players themselves. This 
means providing care and medical advice aligned with player goals, and also working with players to help 
them make decisions about their own self-protection, including when they should play, rest, and 
potentially retire.  
 
On the other hand, clubs engage medical staff because medical information about and assessment of 
players is necessary to clubs’ business decisions related to a player’s ability to perform at a sufficiently 
high level in the short- and long-term. Additionally, clubs engage medical staff to advance the clubs’ 
interest in keeping their players healthy and helping them recover as fully and quickly as possible when 
they are injured. These dual roles for club medical staff may sometimes conflict because players and 
clubs often have conflicting interests, but club medical staff are called to serve both parties. We examine 
what the leagues are doing (or are not doing) to protect players from these conflicts.  
 
Similarly, many healthcare organizations are interested in being associated with professional sports clubs 
to enhance their reputation and exposure. Consequently, these organizations seek to enter into a variety of 
commercial arrangements with clubs, including some whereby a healthcare organization pays the club for 
the right to provide medical care to the players. Such arrangements may raise concerns about how 
medical professionals treating players are being selected (e.g., skill or payment) and whether these 
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relationships have the potential to undermine the care provided to players or trust in the healthcare 
professionals providing that care. 

 
Additional Introductory Issues 
 

a. Independent Contractors Versus Employees 
 
Where possible, we have provided information concerning whether club doctors in a particular league are 
independent contractors or employees of the club. The distinction has important ramifications from a 
potential liability perspective vis-à-vis workers’ compensation laws.  
 
Workers’ compensation statutes provide compensation for workers injured at work and thus generally 
preclude lawsuits against co-workers based on the co-workers’ negligence.49  Thus, in cases where the 
club doctor is an employee of the club—as opposed to an independent contractor as is the case for most 
club doctors—a player’s lawsuit against the doctor is likely to  be barred by the relevant state’s workers’ 
compensation statute. This has been the result in multiple cases brought by athletes against clubs and club 
doctors,50 as well as in cases brought by athletes against athletic trainers,51 who are almost always 
employees of the club. Where the club doctors are independent contractors instead of employees, the 
players can pursue medical malpractice cases against the doctor,52 but the club is not likely to be held 
legally responsible for any negligence by the doctor.53 
 

b. Healthcare in Canada 
 
The second issue worth mentioning now concerns Canadian clubs. MLB (one club), the NBA (one), NHL 
(seven), CFL (all nine), and MLS (three) have Canadian clubs. As Canadian and United States laws differ 
concerning healthcare, an understanding of the Canadian healthcare system is necessary for any 
discussion of the relationship between Canadian clubs and medical personnel.  
 
The Canadian healthcare system is a social, welfare-based system, wherein “access to health care is 
viewed as a right” and is financed through government funding.54 The ten Canadian provinces and three 
territories separately administer healthcare plans modeled off of the federal Canada Health Act of 1984.55 
The federal government ensures provincial compliance with the federal template through the threat of loss 
of federal funding.56 Compliant plans must cover “insured services”—a defined term in the Canada 
Health Act that includes medically necessary hospital services, hospital facilities, drugs used in hospitals, 
medically necessary services rendered by medical practitioners, and medically required surgical/dental 
services performed in a hospital. In addition, plans must also meet the five principles of the Canada 
Health Act: public administration; provincial portability; universality; comprehensiveness; and, 
accessibility.57 Given the gaps in coverage (for example, drugs outside of hospitals and vision/dental 
services performed outside of hospitals are generally not covered), private spending still makes up 29% of 
Canadian healthcare expenditures.58  
 
“As far as delivery of services is concerned, most physicians are independent contractors operating on a 
fee-for-service basis.”59 These physicians receive fees that are fixed through negotiations between medical 
associations and provincial governments, and there is no additional billing.60 To collect payment, 
physicians directly bill the provincial medical services association.61 Physicians providing non-covered 
services, however, directly bill patients, who pay through private insurance or out-of-pocket.62 Of course, 
this is different from the United States. Outside of some specific populations, including but not limited to 
those covered by Medicare, Medicaid, or the Veterans Affairs healthcare system, most Americans have 
private health insurance either through their own insurance plan or one sponsored by their employer. 
 

*** 
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With these introductory issues in mind to provide context, we turn now to analyzing club medical 
personnel policies in each of the leagues. For each league, we analyze: (1) Types of Medical Personnel; 
(2) Medical Personnel’s Obligations; (3) Players’ Obligations; (4) Relationship between Medical 
Personnel and Clubs; and, (5) Sponsorship Arrangements.  
 

A. Club Medical Personnel in the NFL 
 

1. Types of Medical Personnel  
 

a. Doctors 
 
The CBA obligates NFL clubs to retain certain kinds of doctors: 
 

• Club Physicians: Clubs must retain63 a board-certified orthopedic 
surgeon and at least one physician board-certified in internal medicine, 
family medicine, or emergency medicine. All physicians must also have 
a Certificate of Added Qualification in Sports Medicine. In addition, 
clubs are required to retain consultants in the neurological, 
cardiovascular, nutritional, and neuropsychological fields.64   
 

• Physicians at Games: “All home teams shall retain at least one [Rapid 
Sequence Intubation] RSI physician who is board certified in emergency 
medicine, anesthesia, pulmonary medicine, or thoracic surgery, and who 
has documented competence in RSI intubations in the past twelve 
months. This physician shall be the neutral physician dedicated to game-
day medical intervention for on-field or locker room catastrophic 
emergencies.”65   

 
Of note, these two provisions do not require clubs to retain and have available neurological doctors at the 
games. The absence of this requirement is offset by the Concussion Protocol’s66 requirement that for 
every game each club be assigned an Unaffiliated Neurotrauma Consultant to assist in the diagnosis of 
concussions.  
 
Most (if not all) of the doctors retained by NFL clubs are members of the National Football League 
Physicians Society (“NFLPS”). The stated mission of the NFLPS, founded in 1966, “is to provide 
excellence in the medical and surgical care of the athletes in the National Football League and to provide 
direction and support for the athletic trainers in charge of the care for these athletes.”67  Approximately 
175 doctors work with NFL clubs,68 an average of 5.5 per club. The NFLPS holds annual meetings at the 
NFL Combine to discuss medical and scientific issues pertinent to its membership.69 
 
According to the NFLPS, 22 of the 32 clubs’ head orthopedists and 14 of the 32 clubs’ head “medicine” 
doctors are board-certified in sports medicine.70  In addition, although the 2011 CBA requires club 
doctors to have a Certificate of Added Qualification in Sports Medicine, currently only 11 out of the 32 
head club doctors have such a Certificate. The remaining club doctors were with clubs before the 2011 
CBA and were grandfathered in under the new policy.  
 
Notably, the NFLPS does not have a code of ethics for its members.71 
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b. Athletic Trainers 
 
The CBA dictates the required presence, education, and certification of athletic trainers: 

 
All athletic trainers employed or retained by Clubs to provide services to 
players, including any part time athletic trainers, must be certified by the 
National Athletic Trainers Association and must have a degree from an 
accredited four-year college or university. Each Club must have at least 
two full-time athletic trainers. All part-time athletic trainers must work 
under the direct supervision of a certified athletic trainer.72 

 
Each NFL club employs approximately four athletic trainers, including a head athletic trainer and three 
assistants. Head athletic trainers have an average of 21.9 years of experience in the NFL, while assistants 
average approximately 8.4 years of experience in the NFL.73 In the 2014 season, 26 athletic trainers had at 
least 20 years of experience and eight had more than 30 years of experience.74 Athletic trainers—unlike 
most club doctors—are full-time employees of the club and not independent contractors.  
 
The Professional Football Athletic Trainers Society (“PFATS”) is an organization that represents the 
athletic trainers of NFL clubs.75 “[M]embership in PFATS is limited to those professionally certified in 
accordance with the most current NFL Collective Bargaining Agreement and who are employed full-time 
as head or assistant athletic trainers by any of the 32 NFL franchises.”76  PFATS’ mission statement is as 
follows: 
 

The Professional Football Athletic Trainers Society (PFATS) is a 
Professional Association representing the athletic trainers of the National 
Football League. We serve the players of the NFL, the member Clubs, 
and other members of the community. Our purpose is to ensure the 
highest quality of health care is provided to the National Football 
League. We are dedicated to the welfare of our members and committed 
to the promotion and advancement of athletic training through education 
and research. The Society is founded on the professional integrity and the 
ethical standards of our members and the fellowship that exists among 
us.77 

 
PFATS does have a Code of Ethics for its members. However, as discussed in greater depth in our 
Report, Protecting and Promoting the Health of NFL Players: Legal and Ethical Analysis and 
Recommendations, the Code of Ethics is seriously flawed and requires substantial changes to be 
protective of player health.78 
 

2. Medical Personnel’s Obligations 
 
The CBA requires each NFL club to “use its best efforts to ensure that its players are provided with 
medical care consistent with professional standards for the industry.”79  The CBA expounds on this 
provision by articulating its conception of the club doctor’s standard of care: 

[E]ach Club physician’s primary duty in providing medical care shall be 
not to the Club but instead to the player-patient. This duty shall include 
traditional physician/patient confidentiality requirements. In addition, all 
Club physicians and medical personnel shall comply with all federal, 
state, and local requirements, including all ethical rules and standards 
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established by any applicable government and/or other authority that 
regulates or governs the medical profession in the Club’s city.80 
(Emphasis added.) 

 
This CBA provision is susceptible to multiple interpretations. On a generous reading (i.e., one that does 
not give the italicized language any special emphasis), club doctors’ primary duty is to the player at all 
times. On a less generous reading, the CBA provision demands a primary duty to the player-patient only 
in situations where the club doctor is “providing medical care,” and thus is inapplicable when the club 
doctor is rendering services to the club. Importantly, however, the way club doctors are currently situated 
within the club precludes the two roles from being truly separated, and thereby precludes club doctors 
from having their exclusive duty be to the players. This is because at the same time that the club doctor is 
providing care to the player, he is simultaneously performing duties for the club by judging the player’s 
ability to play and help the club win.  
 
Thus, the club doctor is required by the CBA to provide medical care that puts the player-patient’s 
interests above the club’s (in the event these interests conflict), which is as it should be. However, in most 
instances—and as seemingly recognized by the CBA—it is impossible under the current structure for the 
club doctor to always have a primary duty to the player-patient over the club, because sometimes the club 
doctor is not providing care, but rather is advising the club on business decisions, i.e., fitness-for-play 
determinations. In other words, the club doctor cannot always hold the player’s interests as paramount 
and at the same time abide by his or her obligations to the club. Indeed, a club doctor could provide 
impeccable player-driven medical care (treating the player-patient as primary in accord with the CBA), 
while simultaneously hurting a player’s interests by informing a club that the player’s injury and 
treatment course will negatively impact his ability to play. Thus, under any reading of the CBA provision, 
players lack a doctor who is concerned with their best interests at all times—an unacceptable situation.    
 
Relatedly, the CBA provision also seems to require that the care relationship between players and club 
doctors be afforded “traditional” confidentiality protections. However, clubs request or require players to 
execute collectively-bargained waivers effectively waiving this requirement—and no player refuses to 
sign the waiver.81 Questions might be raised as to whether the players are providing meaningful and 
voluntary informed consent in their execution. Players are being compelled to waive certain legal rights 
concerning their health without meaningful options. There is no doubt that players execute the waivers 
because they fear that if they do not, they will lose their job. Indeed, the waivers (which are collectively 
bargained with the NFLPA)82 permit the athletic trainer and club doctors to disclose the player’s medical 
information to club employees, such as coaches and the general manager. Thus, it is unclear what work 
this CBA language is doing. Of course, given this communication, it is inevitable that players will be less 
than forthcoming about their medical needs, lest it negatively affect their career prospects.  
 
In reviewing a draft of our Report, Protecting and Promoting the Health of NFL Players: Legal and 
Ethical Analysis and Recommendations, the NFL rejected our claim that the CBA provision “requires the 
traditional patient-physician confidentiality requirements of a private system,”83 even though the 
provision in question specifically says club doctors have a duty to provide “traditional physician/patient 
confidentiality requirements.” The CBA provision does not qualify the club doctor’s duty in the context 
of the employer-employee relationship. The NFL should abide by its obligations under the CBA. 
 
The CBA also imposes disclosure requirements on club doctors: 
 

All Club physicians are required to disclose to a player any and all 
information about the player’s physical condition that the physician may 
from time to time provide to a coach or other Club representative, 
whether or not such information affects the player’s performance or 
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health. If a Club physician advises a coach or other Club representative 
of a player’s serious injury or career threatening physical condition 
which significantly affects the player’s performance or health, the 
physician will also advise the player in writing. The player, after being 
advised of such serious injury or career-threatening physical condition, 
may request a copy of the Club physician’s record from the examination 
in which such physical condition was diagnosed and/or a written 
explanation from the Club physician of the physical condition.84 
 

Additionally, club doctors are obligated to permit a player to examine his medical records once during the 
pre-season and once after the regular season. Club doctors are also obligated to provide a copy of a 
player’s medical records to the player upon request in the off-season.85  Nevertheless, in reality, the NFL 
now has an electronic medical record system that permits players to obtain access to their medical records 
at any time. 

 
Finally, there are no CBA provisions that address an athletic trainer’s obligations. 
 

3. Players’ Obligations 
 

The CBA and Standard NFL Player Contract impose certain obligations on players concerning their 
relationship with club medical personnel. 
 
First, players are required to “undergo the standardized minimum pre-season physical examination and 
tests” that are agreed to as part of the CBA.86 
 
Second, players are obligated to “undergo a complete physical examination by the club physician upon 
club request, during which physical examination Player agrees to make full and complete disclosure of 
any physical or mental condition known to him which might impair his performance… and to respond 
fully and in good faith when questioned by the Club physician about such condition.”87 
 
Third, players seemingly have an ongoing obligation to report injuries to the club. The CBA permits clubs 
to fine players up to $1,770 if the player does not “promptly report” an injury to the club doctor or athletic 
trainer.88 We are not aware of any guidance on what constitutes “promptly report[ing].” 
 
Fourth, whenever a player seeks a second medical opinion or exercises his right to have the surgeon of his 
choice perform an operation, the player must first consult with the club doctor if he wishes to have the 
club pay for the second medical opinion or surgery.89  Additionally, if the player sees a second opinion 
doctor and wants the club to pay for it, “the Club physician must be furnished promptly with a report 
concerning the diagnosis, examination and course of treatment recommended by the other physician.”90 
  

4. Relationship between Medical Personnel and Clubs 
 
As a preliminary matter, each member of an NFL club’s medical staff is typically chosen by the club’s 
front office executives, e.g., the club president or general manager.91   
 

a. Doctors 
 
Club doctors are affiliated with a wide variety of private practice groups, hospitals, academic institutions, 
and other professional sports leagues. Some of these institutions have long-standing relationships with 
clubs which often help lead to the doctor being retained by the club. The NFLPA plays no role in the 
selection of club doctors other than ensuring they have the qualifications required by the CBA and are 
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properly licensed in the relevant state(s), via Synernet, a third-party vendor jointly selected by the NFL 
and NFLPA.92 Additionally, of the NFL’s 32 head club doctors, two are employees and 30 are 
independent contractors.93   
 
Also, while it is our understanding that club doctors’ contracts are generally reviewed and renewed on an 
annual basis, there is very little turnover among club doctors. 
 
Actual statistics and practices of club doctor compensation are difficult to ascertain. In the course of our 
research, we were informed by some familiar with the industry that club doctors are generally paid in 
relatively nominal amounts compared to what one might expect ($20,000–$30,000).94 In reviewing a draft 
of our Report, Protecting and Promoting the Health of NFL Players: Legal and Ethical Analysis and 
Recommendations, the NFL stated that this estimate “grossly underestimates compensation to Head Team 
Physicians, Head Team Orthopedists and Head Team Internists.”95 Nevertheless, the NFL did not provide 
alternative compensation statistics.  
 
In addition, despite the relatively high scrutiny club doctors face, it is our understanding that their 
contracts with the clubs do not include any type of indemnification whereby the club would pay for the 
defense, settlement, or verdict of a medical malpractice claim. 
 
Despite the various challenges, club doctors have a variety of reasons for being interested in the position. 
Many of them are sports fans and thus the opportunity to work up close and personal with some of the 
best athletes in the world is exciting. From a business perspective, a doctor’s association with an NFL 
club could be powerful in terms of professional respect and name recognition, resulting in more patients.  
 

b. Athletic Trainers 
 
Athletic trainers—unlike most club doctors—are full-time employees of the club and not independent 
contractors. 
 
Athletic trainers are generally an NFL player’s first and primary source of medical care.96 Club doctors 
are only with the club sporadically during the week of practice and then attend the games, whereas the 
athletic trainers are with the club at all times. Players will first meet with the athletic trainer concerning a 
medical issue and the athletic trainer then typically determines whether the player should meet with the 
club doctor. The athletic trainers and club doctors are in regular communication about players’ conditions 
and treatment. The club doctors are responsible for directing and supervising the care of the players by the 
athletic trainers. 
 
Players execute waivers permitting the athletic trainer and club doctors to disclose the player’s medical 
information to club employees, such as coaches and the general manager.97 Athletic trainers—in 
consultation with the club doctors—thus keep coaches and general managers apprised of players’ injury 
statuses during regular meetings so the general manager can make a decision about whether or not to sign 
another player in the event a player is unable to play.98  These waivers effectively undermine the 
confidentiality protections outlined in the CBA. 
 

5. Sponsorship Arrangements 
 
The NFL first instituted a Medical Sponsorship Policy in 2004.99 At its core, the Policy, most recently 
amended in 2014, permits clubs to enter into a Sponsorship Agreement100 with a medical services provider 
(“MSP”)101, but prohibits such agreements that also include the provision of medical services. Stated 
another way, “[n]o Club may enter into a contract for the provision of medical services to its players that 
is interdependent with, or in any way tied to a Sponsorship Agreement with a [MSP].” The Medical 
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Sponsorship Policy does not define “interdependent” and instead the NFL reviews the arrangements to 
ensure there is no interdependence.102 
 
The Policy also explicitly declares that clubs are permitted to enter into agreements with MSPs whereby 
the MSP obtains the right to advertise itself as an “official” or “proud” “sponsor,” “partner,” or 
“provider.”103 A review of club websites and media guides shows that at least 25 clubs currently have 
some type of “official” healthcare sponsor or partner.  
 
Additionally, the Medical Sponsorship Policy does not prohibit MSPs from paying for the right to provide 
medical services to players, although, according to the NFLPS, no MSP currently pays for the right to 
provide medical services to players. The Policy also does not limit an MSP’s ability to bargain for the 
right to provide healthcare to a club by offering discounted or free services. 
 
Importantly, even in situations where an MSP enters into an agreement to provide medical services to a 
club but has not entered into a sponsorship agreement of any kind, the MSP can benefit from the 
association. The MSP could still identify itself as a healthcare provider for the club on its website and in 
advertisements, within the bounds of relevant intellectual property, professional advertising, and 
consumer protection laws and regulations. In other words, the MSP likely could not use the club’s logo 
without permission or try to make it appear that the club was actively endorsing the MSP’s services. In 
2004, the marketing director of Methodist Hospital explained the value of the hospital’s association with 
the Houston Texans: 
 

We track phone calls coming in from new patients…. The No. 1 driver of 
our calls is the association with our local teams. People say they heard 
that Methodist is where the players go, so it must be the best. It’s not a 
coincidence that we are the best, but there isn’t a better way to convince 
them. That’s a win-win situation.104  

 
Finally, it is worth noting that institutional MSPs can be a party to the doctor’s contract with the club to 
the extent that such an arrangement is necessary for medical malpractice insurance or for practice 
privileges. 
 
When asked for its position on medical sponsorship in the NFL, the NFLPA stated only that it “insisted 
upon changes that minimized conflicts of interest resulting in changes to the NFL’s Medical Sponsorship 
Policy in 2014/15.” The NFLPA declined to provide further detail on the negotiations or what specific 
changes it insisted upon, indicating that the discussions were confidential and that the Medical 
Sponsorship Policy is unilaterally promulgated by the NFL. The NFLPA indicated that its “sole 
objective” regarding the Medical Sponsorship Policy “is to reduce conflicts of interest and to ensure the 
best care possible for its members.” Nevertheless, the NFLPA did not indicate that it is opposed to 
medical sponsorship agreements. In addition, we recognize the medical sponsorship agreements provide 
clubs—and thus the players—with a lucrative source of revenue.  
 
Below are examples of relationships between MSPs, including doctors, and clubs with a discussion of 
whether these relationships would be prohibited or permitted by the 2014 Medical Sponsorship Policy. 
However, it is important to keep in mind that the 2014 Medical Sponsorship Policy is complex and, at 
times, unclear. Additionally, the document is not collectively bargained and there is no generally 
available guidance. Thus, what follows is our best interpretation of the Policy. A more detailed discussion 
of the Medical Sponsorship Policy can be found in our Report, Protecting and Promoting the Health of 
NFL Players: Legal and Ethical Analysis and Recommendations.105 
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Table 1-A: Arrangements Prohibited by Medical Sponsorship Policy 
 

Description Explanation 

Agreement with MSP to provide medical services to 
club on an exclusive basis. 

Policy prohibits agreements with MSPs for the 
exclusive provision of medical services, thus 
enabling clubs and players to seek necessary 
medical care elsewhere.  

Agreement allowing institutional MSP to select the 
doctors mandated by the CBA to provide care to the 
club. 

Policy prohibits agreements that permit MSP to 
select CBA-mandated doctors; these doctors 
must be selected by the club. 

Agreement with MSP to provide medical services to 
club on a non-exclusive basis alongside the right to 
post advertisements in the club’s stadium using club 
trademarks. 

Each of these agreements would be permitted on 
its own, but not jointly; policy prohibits medical 
services agreements that are interdependent with 
Sponsorship Agreements with MSPs. 

Agreement with MSP to provide medical services to 
club on a non-exclusive basis alongside naming 
rights to the club’s practice facility. 

Each of these agreements would be permitted on 
its own, but not jointly; policy prohibits medical 
services agreements that are interdependent with 
Sponsorship Agreements with MSPs. 

Agreement with doctor to provide medical services to 
club on a non-exclusive basis alongside agreement 
for his or her institutional MSP to post 
advertisements in the club’s stadium using club 
trademarks. 

Each of these agreements would be permitted on 
its own, but not jointly; policy prohibits medical 
services agreements that are interdependent with 
Sponsorship Agreements with MSPs. 

Agreement with doctor to provide medical services to 
club on a non-exclusive basis but doctor reports to 
institutional MSP concerning care provided to 
players 

Policy requires doctors to report directly to the 
club. 

 
Table 1-B: Arrangements Permitted by Medical Sponsorship Policy 
 

Description Explanation Potential Concerns 
Agreement with MSP to pay the 
club to provide medical services 
to club on a non-exclusive basis. 

Policy does not prohibit MSPs 
from paying for the right to 
provide medical services. 

Club might choose MSP that is 
willing to pay the most rather 
than the best MSP. 

Agreement with MSP to provide 
medical services to club on a 
non-exclusive basis, whereby 
MSP has agreed to no 
compensation or compensation at 
rates below the MSP’s standard 
rate and market rates. 

Policy does not prohibit MSPs 
from discounting the costs of 
their services for the right to 
provide medical services. 

Club might choose MSP willing 
to charge lowest rates rather than 
the best MSP. 

Agreement with MSP to provide 
medical services to club on a 
non-exclusive basis and MSP has 
the right to call itself the 
“official” doctor or healthcare 
provider of the club. 

Policy expressly permits 
agreements that permit MSPs to 
call themselves the “official” 
doctor or healthcare provider.  

MSP will attach monetary value 
to “official designation,” and 
alter payment structure as a 
result—leading to clubs choosing 
MSPs based on reduced rates 
rather than skill. 

Agreement with MSP to provide Policy permits MSPs and clubs Whether the two agreements are 
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medical services to club on a 
non-exclusive basis and a 
separate agreement to post 
advertisements in the club’s 
stadium using club trademarks. 

to enter into medical services and 
Sponsorship Agreements so long 
as they are not “interdependent.” 

“interdependent” is difficult to 
enforce. Implied agreements and 
long-standing practices could 
result in clubs choosing MSPs 
based on Sponsorship 
Agreements rather than skill. 

Agreement with MSP to pay the 
club for the right to call itself the 
“official” healthcare provider of 
the club and to post 
advertisements in the club’s 
stadium using club trademarks 
but does not actually provide any 
medical services to the club. 

Policy expressly permits 
Sponsorship Agreements with 
MSPs “so long as these 
agreements do not involve the 
provision of medical service to 
players.” 

Does not directly affect player 
health but raises concerns about 
whether the general public will 
falsely rely on the MSP’s 
declaration that it is the “official” 
healthcare provider. 

 
In reviewing a draft of our Report, Protecting and Promoting the Health of NFL Players: Legal and 
Ethical Analysis and Recommendations, the NFL stated that it “disagree[d] entirely with the conclusions 
reached in Table [1]-B,”106 without explaining why it reads the plain text of the Policy so differently than 
we do. The fact that two sets of trained attorneys (those who authored this Report and those at the NFL) 
interpret the Policy differently demonstrates that it should be clarified. Ideally, the NFL will make the 
Policy public to allow for further discussion and review.107  
 
As these charts demonstrate, while the NFL has made progress in regulating the payment to and from club 
doctors for sponsorship, on a plain reading of the Policy, there are still a number of ethically fraught 
arrangements the current Policy appears to leave in place.108 
 
With this understanding of the NFL policies, we are now ready to begin the comparison to the other 
leagues. 
 

B. Club Medical Personnel in MLB 
 
As explained in the Introduction, Section C: Collective Bargaining Agreements, in the fall of 2016, MLB 
and the MLBPA agreed to and ratified the terms of a new CBA. However, as of the date this Report went 
to press, the parties had not yet published the new CBA. Thus, this Section summarizes the information 
contained in the 2012 CBA, with relevant changes revealed  
in a joint press release issued by the parties summarizing the changes agreed to in 2016. Additional 
details, nuance or context may be contained in the full length CBA when it is publicly released.        
 

1. Types of Medical Personnel  
 

a. Doctors 
 
MLB policy requires “[t]he home Club [to] have a Club physician (medical or surgical) present for every 
game.”109 The home club doctor is also “expected to provide medical coverage for the visiting Club.”110 In 
addition, MLB policy requires each club to appoint a head doctor to be “responsible for all medical 
decisions of the Club, and [to] serve as the primary liaison between the Club and the Office of the 
Commissioner‘s Medical Director on all medical issues.”111  
 
A club’s head doctor must be “licensed to practice medicine in the club’s home state and be Board 
Certified in his or her specialty.”112 In addition, club doctors providing medical coverage at games must 
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be “able to handle all common injuries and illnesses that would be expected during a professional baseball 
game, including the evaluation and management of concussions.”113  
 
MLB’s policies concerning club doctors differ from the NFL’s in four important respects. First, while 
there are several provisions referencing club doctors in the CBA,114 there is no CBA provision that 
explicitly requires clubs to retain doctors. Second, of the policies that do exist, none are in the CBA, 
which permits MLB to change them without MLBPA input or approval. Third, neither MLB policy nor 
the CBA requires clubs to retain certain kinds of doctors, whereas the NFL CBA requires clubs to retain a 
board-certified orthopedic surgeon at least one physician board-certified in internal medicine, family 
medicine, or emergency medicine, and consultants in the neurological, cardiovascular, nutritional, and 
neuropsychological fields.115 Fourth, unlike the NFL, MLB does not require that all club doctors have a 
Certificate of Added Qualification in Sports Medicine. 
 
The professional organization for MLB club doctors is the MLB Team Physicians Association 
(“MLBTPA”). MLBTPA’s “mission is to maintain the earned trust of the athletes and teams of Major and 
Minor League Baseball, as well as the public, by providing the highest quality medical care and services 
aimed at securing and enhancing their safety, health and well-being.”116 The MLBTPA website lists 117 
members, an average of 3.9 per MLB club. Research did not reveal an MLBTPA code of ethics specific 
to its members. 
 
The 2012 CBA did not require clubs to retain doctors and the publicly released details of the 2016 CBA 
do not indicate that anything has changed in that regard.  However, the 2016 CBA did make two relevant 
additions: (1) clubs are now required to provide access to a sports psychologist;117 and, (2) MLB and the 
MLBPA agreed to jointly retain a dietician to provide recommendations to players and clubs on nutrition 
and supplements.118 
 

b. Athletic Trainers 
 
Like the NFL CBA, the MLB CBA requires the employment of certified athletic trainers: 
 

Each Club shall employ two Certified Athletic Trainers on a full-time 
basis. Both trainers will travel with the Club on the road; provided, that 
one trainer may remain in the Club’s home city if necessary for the Club 
to fulfill its obligations to disabled players who do not travel with the 
Club. 
 
Individuals newly appointed as trainers shall be certified by the National 
Athletic Trainers Association (NATA) or the Canadian Athletic 
Therapists Association (CATA), or shall be physical therapists licensed 
by an appropriate state authority.119120 

 
The professional organization for MLB club athletic trainers is the Professional Baseball Athletic Trainer 
Society (“PBATS”). “PBATS mission is to serve as an educational resource for the Major League and 
Minor League Baseball athletic trainers. PBATS serves its members by providing for the continued 
education of the athletic trainer as it relates to the profession, helping to improve his understanding of 
sports medicine so as to better promote the health of his constituency—professional baseball players.”121  
Research did not reveal a PBATS code of ethics specific to its members. 
 
In reviewing a draft of this Report, MLB stated as follows: 
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The insinuation in the report that MLB team physicians and certified 
athletic trainers do not have a code of ethics is patently untrue. All MLB 
physicians are board certified in their respective specialties and are 
obligated to practice medicine under general ethical codes that govern all 
licensed physicians, as well as the more specific codes of ethics of the 
appropriate licensing bodies and other professional organizations by 
which they are a member (e.g., AAOS, AMSSM, etc.). Since all MLB 
athletic trainers are members of the National Athletic Trainers 
Association and are also licensed by their respective state authorities, 
these codes of ethics apply to and govern this group of medical 
professionals. MLB takes the position that the duties and obligations of 
Club medical representatives are not negotiable subjects of bargaining, 
and are not an appropriate part of our CBA. 

 
We understand MLB’s point and revised the report to clarify that there are not codes of ethics specific to 
members of the MLBTPA and PBATS. Nevertheless, we disagree with MLB that medical personnel 
working with professional sports clubs do not need their own codes of ethics. Club medical personnel 
face a variety of complex situations that are not adequately contemplated or addressed by existing codes 
of ethics, most notably balancing their obligations to provide care to the player while also advising the 
club about players’ health. Codes of ethics adopted by professional organizations for club medical 
personnel would supplement existing codes of ethics by providing guidance and tenets for the unique and 
competitive environment in which they must operate.122     
 

2. Medical Personnel’s Obligations 
 

a. Doctors 
 
The CBA contains the following provisions concerning the club doctor’s duties or obligations.123   
 
First, club doctors are “prohibited from making any public disclosure of a Player’s medical information 
absent a separate, specific written authorization from the Player authorizing such public disclosure.”124  
The NFL CBA does not contain a specific prohibition such as this, but the AMA’s Code of Ethics does.125 
 
Second, “[i]f a player on a visiting Club receives medical treatment from the home Club’s physician, 
certified athletic trainer or other medical professional for a work-related injury, a copy of any written 
medical evaluation prepared by the home Club’s medical professional shall be provided to the Player and 
his Club’s physician.”126 
 
Third, if a player is a free agent and requests a copy of his medical records from his prior club, the “Club 
shall provide such records within 10 days of such request.”127 
 
Fourth, the CBA requires club doctors to use a standardized medical history questionnaire when 
conducting initial physical examinations of players.128 
 
Fifth, the CBA requires that for a player to be placed on the Disabled List, a standard form of diagnosis, 
including an estimated time period for recovery, must be submitted by the club doctor, a copy of which 
must be provided to the player.129 
 
Sixth, the CBA sets forth MLB’s policy concerning the assessment and management of concussions.130 
Club doctors are involved in determining whether a player has suffered a concussion, whether the player 
should be placed on the Disabled List, and clearing the player to return to play.131 
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We turn now to the standard of care for MLB club doctors. When asked specifically about this issue, 
MLB directed us to its minimum game day standards and the MLBTPA mission statement, both of which 
were discussed above.  However, neither the game day standards nor the mission statement sets forth a 
standard of care for club doctors specific to MLB club doctors or that goes beyond what is already 
required by codes of ethics and relevant law applicable to all doctors. By comparison, the NFL, NHL and 
MLS CBAs all set forth standards of care for their club doctors which, in particular, attempt to address the 
conflict of interest inherent in having doctors that treat players while also providing services to the club.132 
 
Also unlike the NFL, MLB policies do not: require club medical staff to inform players about 
communications between the medical staff and the club; entitle players to the surgeon of their choice 
(discussed further below); or, entitle players to their medical records as a general matter.  
 
Concerning medical records, in reviewing a draft of this Report, MLB “dispute[d]… that players are not 
entitled to their medical records as a general matter.  The medical records maintained in MLB’s league-
wide electronic medical records system is a player’s legal medical file, and players are entitled to this 
information upon request.” While it is useful that players can obtain their medical records upon request, 
players would likely view their records more if they were able to access their records without having to 
obtain the club’s assistance, as NFL players can. 
 

b. Athletic Trainers 
 
The CBA is also sparse concerning athletic trainers’ obligations. The only provision governing athletic 
trainers is their involvement in MLB’s protocol for assessing and managing concussions. MLB’s 
concussion protocol requires that players “involved in an incident during a game that is associated with a 
high risk of concussion… will be evaluated on the field for a potential concussion by a Certified Athletic 
Trainer (‘ATC’) following the National Athletic Trainers’ Association (‘NATA‘) guidelines for 
management of sports-related concussions.”133 As stated above, the player cannot return to play until he 
has been cleared by the club doctor.134 
 
Additionally, MLB regulations require that “[a]ll ATCs comply with the NATA definition of an athletic 
trainer, which states that ‘athletic trainers work under the direction of physicians, as prescribed by state 
licensing statutes.’”135 
 

3. Players’ Obligations 
 

Players are subjected to the following requirements concerning their relationships with club medical 
personnel.  
 
First, MLB’s Uniform Player Contract requires players, “when requested by the Club, [to] submit to a 
complete physical examination at the expense of the Club, and if necessary to treatment by a physician, 
dentist, certified athletic trainer or other medical professional in good standing.”136 While the NFL CBA 
requires players to submit to physical examinations, it does not directly require players to submit to 
treatment. Nevertheless, in practice, if an NFL player failed to undergo treatment recommended by the 
club medical staff, the club could argue that the player failed to fulfill his obligations under the contract.  
 
Second, “[p]rior to undergoing a ‘second evaluation,’ a Player shall inform the Club in writing of his 
decision to seek a second medical opinion, and the name of the physician who will be performing the 
diagnosis and medical evaluation.”137 In order for the club to pay for the cost of the second medical 
opinion, the doctor providing the opinion must be on a list of doctors created by MLB’s Medical 
Advisory Committee and a medical professional designated by the MLBPA.138 The NFL CBA similarly 



	 50	

requires players to consult with the club before seeking a second medical opinion but does not limit a 
player’s options to a pre-approved list.  
 
Third, if a player seeks medical treatment from a doctor unaffiliated with the club for a baseball-related 
injury, the player must advise the club in advance and obtain the club’s authorization for the treatment.139 
The player does not have to notify the club of consulting with another doctor if the player does not 
receive treatment for the injury, and is not invoking his right to have the club pay for a second medical 
opinion.140 Additionally, a player does not have to advise the club about treatment for a non-baseball-
related injury, provided the injury does not affect his ability to play.141 

 
4. Relationship between Medical Personnel and Clubs 

 
MLB does not have any policies concerning how clubs select or monitor medical personnel.142 Club-
doctor relationships, including compensation, duration of a contract, supervisory control, and hiring and 
termination, are decisions made by each individual club.143 Perhaps partially as a result, club doctors’ 
roles, employment situations, and compensation vary significantly around MLB.144 In 2004, MLB 
attorneys reportedly suggested that clubs consider classifying their doctors as employees in order to 
reduce medical malpractice insurance premiums.145 Despite this report, as in the NFL, most club doctors 
are independent contractors and “only a few” club doctors are employees.146   
 
Clubs retain certain rights concerning a player’s healthcare. Specifically, “the Club has the right to 
designate the doctors and hospitals when a Player is undergoing a surgery for an employment related 
injury,” but are required to “take a Player’s reasonable preferences into account when designating doctors 
to perform surgery[.]”147 In contrast, NFL players have the right to a surgeon of their choice. 
 
MLB and the MLBPA have collectively bargained a form that permits club medical personnel to disclose 
any of the player’s health information to “the Owner, President, General Manager, Assistant General 
Manager, Field Manager, Physicians and such medical personnel as they may designate, Certified 
Athletic Trainer, Assistant Certified Athletic Trainer, Club Rehabilitation Coordinator, In-House Counsel, 
Risk Manager and Workers’ Compensation Coordinator of the Club” “for any purpose relating to [the 
player’s] employment as a player for the Club[.]”148 The player has the right to revoke the authorization 
(assuming he signed it).149 However, any revocation appears to be effectively meaningless because, as 
part of the Uniform Player Contract, the player agrees “that the Club’s physician and any other physician 
or medical professional consulted by the Player… may furnish to the Club all relevant medical 
information relating to the Player.”150 The club also has the right to provide the player’s medical 
information to clubs with which the player’s club is in trade negotiations.151 MLB’s practices in this 
regard are comparable to the NFL, where players generally sign broad waivers permitting clubs to obtain, 
use, and disclose their medical information. 
 
Turning to athletic trainers’ practices specifically, like in the NFL, MLB athletic trainers are the primary 
caregivers for injuries suffered during the season.152 Indeed, club doctors are not permitted by MLB 
regulations to sit in the dugout.153 Club doctors reportedly do not travel to regular season away games, 
and, instead, the home club’s doctors are responsible for overseeing the healthcare of both the home and 
visiting clubs, as well as all managers, coaches, and umpires.154 MLB regulations also require that athletic 
trainers “comply with the [National Athletic Trainers Association] definition of an athletic trainer, which 
states that ‘athletic trainers work under the direction of physicians, as prescribed by state licensing 
statutes.’”155 
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5. Sponsorship Arrangements 
 
In 2004, MLB prohibited sponsorship arrangements between clubs and medical providers that included 
“the right of the [sponsor] to be the medical service provider for the club’s players and employees.”156 
Under MLB’s policy, clubs must negotiate at arm’s length for medical services, and the Commissioner 
must approve all sponsorship agreements with healthcare providers.157 The Commissioner has approved 
such sponsorship arrangements with medical providers where “the Club has had a pre-existing 
relationship with the hospital or doctors prior to the sponsorship, and the terms of the health care 
agreement were unaffected by the sponsorship.”158 Additionally, MLB’s medical sponsorship policy is the 
result of negotiations with the MLBPA.159 
 
Nevertheless, MLB’s policy does not prohibit clubs from “enter[ing] into traditional sponsorship 
arrangements with [medical service providers] involving, for example, advertising, hospitality or the use 
of trademark rights, provided that such agreements are otherwise consistent with Major League Baseball 
policy and applicable law.”160 Thus, it appears that MLB clubs are permitted to enter into sponsorship 
agreements with medical service providers so long as those agreements do not involve the provision of 
medical care to the players. Indeed, many MLB clubs have sponsorship relationships with regional 
healthcare providers.161 
 
MLB’s medical sponsorship policy is substantially similar to the NFL’s. While there are gaps and room 
for interpretation, the general purpose of both policies is to prevent healthcare providers from paying for 
the right to provide medical care to the players. Additionally, MLB’s medical sponsorship policy is 
slightly less concerning from a player perspective since it was negotiated with the MLBPA. In contrast, 
the NFL’s Medical Sponsorship Policy is unilaterally imposed.  

 
C. Club Medical Personnel in the NBA 

 
1. Types of Medical Personnel  

 
a. Doctors 

 
Like the NFL CBA, the NBA CBA requires clubs to retain doctors with certain qualifications: 
 

Each Team agrees to secure the services of at least two (2) physicians as 
team physicians. Beginning with the 2017-18 Season, each individual 
hired for the first time to perform services as a team physician must be a 
duly licensed physician who as of the hiring date: (i) is board certified 
and fellowship trained in his/her field of medical expertise; (ii) has at 
least five (5) years of post-fellowship clinical experience; and (iii) has 
successfully completed a fellowship in sports medicine, has a 
Certification of Added Qualification (CAQ) in sports medicine, or has 
other “sports medicine” qualifications as the parties may agree.162  

 
In addition, the CBA provides that: 
 

Each Team has the sole and exclusive discretion to select any doctors, 
hospitals, clinics, health consultants, or other health care providers 
(“Health Care Providers”) to examine and/or treat players pursuant to the 
terms of this Agreement and the Uniform Player Contract; provided, 
however, no Team will engage any such Health Care Provider based 
primarily on a sponsorship relationship (or lack thereof) with the Team, 
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and without considering the Health Care Provider’s qualifications 
(including, e.g., medical experience and credentials) and the goal of 
providing high quality care to all of its players.163 

 
This provision’s application to potential sponsorships will be discussed below. 
 
The professional organization for NBA club doctors is the NBA Physicians Association (“NBAPA”).164 A 
review of NBA club websites and media guides demonstrates that NBA clubs are typically affiliated with 
two to three doctors. Research did not reveal an NBAPA code of ethics specific to its members.  
However, according to the NBA, the NBAPA By-Laws provide that the first purpose of the organization 
is “to achieve the best possible medical care for the professional basketball player.”  Finally, NBPA 
representatives are permitted to participate in meetings of the NBAPA “for the purpose of discussing 
matters related to the medical care and treatment of players.”165 
 

b. Athletic Trainers 
 
Like the NFL CBA, the NBA CBA dictates the required presence, education, and certification of athletic 
trainers: 
 

Each Team agrees to secure the services of at least one (1) athletic trainer 
to serve as the Head Athletic Trainer and one (1) athletic trainer to serve 
as an Assistant Athletic Trainer on a full-time basis. Beginning with the 
2017-18 Regular Season: (i) each individual hired for the first time to 
perform services as an athletic trainer for a Team must as of the hiring 
date: (a) be certified by the National Athletic Trainers Association 
(NATA)166 or the Canadian Athletic Therapists Association (CATA) (or 
a similar organization as the parties may agree), and (b) hold a current 
certification in Basic Cardiac Life Support or Basic Trauma Life 
Support; and (ii) each individual hired for the first time to perform 
services as a Head Athletic Trainer for a Team must, as of the hiring 
date, have at least three (3) years of experience as an athletic trainer since 
he/she first received the foregoing NATA/CATA certification.167 

 
The professional organization for NBA club athletic trainers is the National Basketball Athletic Trainers 
Association (“NBATA”). The NBATA describes itself as “a professional organization of highly skilled 
certified athletic trainers who provide specialized health care and critical support services to the athletes 
and organizations of the National Basketball Association.”168 The NBATA further describes its purpose as 
to: “[l]ead the management and practice of exceptional health care; [p]rovide continuing education to our 
members; [p]rovide education and conduct basketball-related sports medicine research to benefit our 
athletes, the National Basketball Association, and the National Basketball Athletic Trainers Association, 
and our communities; [and,] [u]phold the athletic training profession’s highest moral and ethical 
standards.”169 According to the NBATA, there are 57 athletic trainers, approximately 1.9 per club. 
Research did not reveal an NBATA code of ethics specific to its members, beyond its statement of 
purpose. 
 
The role of NBA athletic trainers is similar to that of athletic trainers in the other leagues. Athletic trainers 
are typically with the club at all times, are the player’s first line of medical care and will liaise with 
doctors and other medical professionals as necessary.170 
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2. Medical Personnel’s Obligations 
 
The NBA CBA contains two notable provisions concerning club medical personnel’s obligations.171 
 
First, the CBA requires that “a player requiring the care and treatment of an orthopedic surgeon will, as 
far as practicable, be referred to and treated by one (1) orthopedic surgeon (rather than several.)”172  
 
Second, the club must provide a player with his medical records within 48 business hours of the player’s 
request.173 In contrast, the NFL CBA only entitles players to their medical records once during the pre-
season, once after the regular season, and upon request in the off-season.174 However, in practice, the 
NFL’s electronic medical records system provides players with 24/7 access to their medical records.  
Similarly, the NBA CBA says that one of the goals of its electronic medical records system is to “give 
players the ability to easily access their own health information” but it is unclear whether there is a portal 
through which players can access their medical records 24/7. 
 
In addition to the above CBA provisions, according to the NBA, the NBA Operations Manual also 
regulates medical personnel’s obligations including but not limited to their “timing of presence at games, 
handling of situations involving blood, gloves, washing skin surfaces, cleaning procedures for skin, and 
additional obligations under cardiac and concussion screenings, prescription drug policies, etc.”  
 
Notably, unlike the NFL, no NBA policy sets forth the standard of care for club doctors. Also unlike the 
NFL, NBA policies do not: require club medical staff to inform players about communications between 
the medical staff and the club; or, entitle players to the surgeon of their choice. The NBA CBA—like the 
NFL’s—does entitle players to their own medical records. 
 
The 2017 NBA CBA did, however, introduce an interesting CBA provision that is worth discussing.  In 
the event the NBA, a club or the NBPA  
 

has been advised by a physician that a player is medically unable and/or 
medically unfit to perform his duties as a professional basketball player 
as a result of a potentially life-threatening injury, illness or other health 
condition and/or that performing such duties would create a materially 
elevated risk of death for the player, then the NBA, a Team, or the 
Players Association may refer the player to a Fitness-to-Play Panel…. 
Once so referred, the player will not be permitted to play or practice in 
the NBA until he is cleared to do so by the Panel[.]175 

 
Beginning in 2017, the NBA and NBPA are creating Fitness-to-Play Panels with respect to: (i) cardiac 
illnesses and conditions; and, (ii) blood clots and other blood conditions and disorders, and will consider 
others as necessary.176 The three-member Panels are to consist of expert doctors in these fields, with one 
doctor appointed by the NBA, one doctor appointed by the NBPA, and the third doctor appointed by the 
first two doctors.177178     
 

The determination to be made by the Panel is whether, in the panel’s 
reasonable medical judgment and experience, and having considered 
current medical knowledge and the best available objective evidence: (i) 
the player is medically able and medically fit to perform his duties as a 
professional basketball player; and (ii) performing such duties would not 
create a materially elevated risk of death for the player.179 
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If a player’s condition is referred to a Fitness-to-Play Panel, prior to the Panel’s review of his condition, 
he must “(on behalf of himself, his heirs and assigns)… sign a release and covenant not to sue agreement 
in the form agreed upon” by the NBA and NBPA.180  Similarly, if the player is cleared to play, the player 
must sign an “informed consent and assumption of risk agreement” in a form agreed to by the NBA and 
NBPA.181  These forms are not publicly available, and thus we cannot opine on whether they comport 
with applicable law and codes of ethics. 
 
Nevertheless, even if the Panel clears the player to play, the club is not required to let him play or 
practice.182 Instead, if the club continues to believe that the player should not play, within 60 days the club 
must trade the player, release him from the club or amend his contract in such a way that might enable 
him to play.183   
 
The “Fitness-to-Play” provision is, as far as we know, unprecedented in professional sports and 
seemingly arises out of a challenging situation in the NBA.  In February 2015, Miami Heat star player 
Chris Bosh was diagnosed with a blood clot in his calf muscle, that later spread to his lungs.184 As a result, 
Bosh missed a significant portion of the Heat’s games in the 2014-15 and 2015-16 seasons.185 Then, in 
September 2016, with the 2016-17 season approaching, Bosh failed his physical with the club when the 
Heat’s doctor determined Bosh’s need for blood thinners made playing professional basketball too 
risky.186  Bosh’s desire to continue playing may have prompted the creation of the Fitness-to-Play Panels 
though, as of February 2017, it is unclear whether Bosh intends to utilize the process.187 
 
The new Fitness-to-Play Panels are interesting and innovative but new.    Thus, we recommend that the 
NFL monitor their use and consider their potential application to the NFL.  In its review of the Report, the 
NBA indicated its belief that the Fitness-to-Play Panels are an important new right for players. However, 
we note that NBA clubs retain considerable discretion in choosing whether to play players and thus it is 
unclear how much value the Panels provide to players.  Lastly, we note that the Fitness-to-Play provision 
may implicate the Americans with Disabilities Act and/or the Genetic Information Nondiscrimination 
Act.  For more on the intersection of these statutes and professional sports, see our law review article, 
Evaluating NFL Player Health and Performance: Legal and Ethical Issues, 165 U. Penn. L. Rev. 227 
(2017). 
 

3. Players’ Obligations 
 

NBA players are entitled to a second medical opinion at the club’s expense provided the player’s injury or 
illness meets one of the following criteria:  
 

(i) has prevented the player from participating in a Regular Season or 
playoff game for two (2) weeks or more; (ii) in the opinion of a Team 
physician for the player’s Team, is more likely than not to prevent the 
player from being able to participate in an NBA game for two (2) weeks 
or more (or during the off-season, from participating in competitive 
basketball without restriction for two weeks or more); (iii) in the opinion 
of the Team physician will not be significantly aggravated by the player 
continuing to participate in NBA games (or during the offseason 
participating in basketball without restriction) when the player 
reasonably believes that continued participation will significantly 
aggravate his injury, illness or condition; (iv) results in direction from the 
Team physician that the player should undergo surgery; or (v) results in 
direction from the Team physician that the player should not undergo 
surgery when the player reasonably believes that surgery is necessary for 
the injury, illness or other health condition. 
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Additionally, the club will only cover the cost of the second medical opinion if: (1) the doctor providing 
the second medical opinion is from a list of doctors jointly maintained by the NBA and NBPA;188 and, (2) 
prior to obtaining the second medical opinion, the player provides the club with the “name of the 
physician who will be performing the evaluation, and the date and location of the evaluation.”189  
 
The circumstances under which NBA players can obtain second opinions are limited as compared to 
players’ options in the NFL. NBA players can only obtain second opinions in the above described 
scenarios whereas NFL players can obtain a second opinion whenever they would like, provided that if 
the club is to pay for the second opinion, the player first consults with the club doctor. Nevertheless, NBA 
players’ rights to a second opinion was only added as part of the 2017 CBA. It thus remains to be seen 
how the provision operates in practice. For example, NBA players may be able to obtain second opinions 
as freely as NFL players. 
 
Despite the player’s right to obtain a second medical opinion, the club is only required to “consider the 
second opinion in connection with [the player’s] diagnosis or treatment” (emphasis added).190 In other 
words, the club doctor’s opinion as to the proper course of treatment controls even if it conflicts with the 
second opinion doctor’s opinion.  If the player fails to comply with the club doctor’s recommended 
course of treatment, it is possible the player could be found to be in violation of his obligations under his 
contract, including “to keep himself throughout each NBA Season in good physical condition.”191 While 
this provision potentially provides club doctors with the authority to determine the course of treatment 
against a player’s wishes, we are not aware of any circumstance in which that has been the case. 
Nevertheless, this arrangement contrasts with the situation in the NFL, where the CBA does not grant 
club doctors the ultimate authority to determine the diagnosis and treatment for the player. In practice, 
players are generally free to follow the course of treatment recommended by the second opinion doctor, a 
clear positive for NFL players. 
 
In addition to obligations in order to obtain a second medical opinion, the NBA Uniform Player Contract 
imposes several requirements on players concerning their cooperation with the club’s medical personnel. 
 
First, a player must “provide to the Team’s coach, trainer, or physician prompt notice of any injury, 
illness, or medical condition suffered by him that is likely to affect adversely the Player’s ability to render 
the services required under [his] Contract, including the time, place, cause, and nature of such injury, 
illness, or condition.”192 NFL players are similarly obligated to report their injuries. 
 
Second, “[s]hould the Player suffer an injury, illness, or medical condition, he will submit himself to a 
medical examination, appropriate medical treatment by a physician designated by the Team, and such 
rehabilitation activities as such physician may specify.”193 NFL players are also obligated to submit to a 
medical examination but are not obligated to follow the treatment recommended by the club medical staff. 
Instead, NFL players are entitled to a second medical opinion and the surgeon of their choice.  
 
Third, a player must “submit to a physical examination at the commencement and conclusion of each 
Contract year… and at such other times as reasonably determined by the Team to be medically 
necessary.194 Relatedly, players are required to “submit to reasonable screening and baseline testing (e.g., 
pursuant to NBA cardiac and concussion protocols) and, in connection with such screening and testing, 
shall accurately and completely answer all reasonable health questions (including, upon request, 
providing accurate and complete medical histories).”195 Again, NFL players are also obligated to submit 
to medical examinations and to provide an accurate medical history. 
 
Fourth, a player must “at the commencement of [his] Contract, and upon the request of the Team… 
provide a complete prior medical history.”196 Similarly, the Standard NFL Player Contract and 
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standardized minimum pre-season physical both require NFL players to provide a complete medical 
history. 
 
Fifth, a player must “supply complete and truthful information in connection with any medical 
examinations or requests for medical information authorized by [his] Contract.”197 “A player who knows 
he has an injury, illness, or condition that renders, or he knows will likely render, him physically unable 
to perform the playing services required under a Player Contract may not validly enter into such Contract 
without prior written disclosure of such injury, illness, or condition to the Team.”198 If a player does not 
make the required disclosure, he risks having his contract voided. The Standard NFL Player Contract 
imposes similar disclosure obligations on NFL players. 

 
Sixth, if a player “consults or is treated by a physician (including a psychiatrist) or a professional 
providing non-mental health related medical services (e.g., chiropractor, physical therapist) other than a 
physician or other professional designated by the Team [the player] shall give notice of such consultation 
or treatment to the Team and shall authorize and direct such other physician or professional to provide the 
Team with all information it may request concerning any condition that in the judgment of the Team’s 
physician may affect the Player’s ability to play skilled basketball.”199 The NBA CBA imposes this 
obligation on players regardless of whether the club is paying for the outside consultation or treatment. In 
contrast, the NFL CBA does not require NFL players to make their clubs aware of treatment sought 
outside of the club’s medical staff unless the player wishes to have that care paid for by the club. 
 
Seventh, “[a] Player who engages in five (5) or more training or workout sessions with a trainer, 
performance coach, strength and conditioning coach, or any other similar coach or trainer other than at the 
direction of the Team (each a “Third-Party Trainer”), shall give notice of such training or workout to the 
Team prior to the first such training or work out (sic) session, provided that if the player does not initially 
plan to continue working with any such Third-Party Trainer for five (5) or more sessions, such notice 
must be provided no later than prior to the fifth such session.200201 The NFL does not contain any 
requirement for players to give notice to their clubs of training with third-party trainers. 
 
Eighth, a player is required to “execute such individual authorization(s) as may be requested by the 
Team… or as may be required by health care providers who examine or treat the Player.”202 Although the 
NFL CBA does not require players to execute authorizations permitting disclosure of their medical 
information, in practice all players execute such authorizations. 
 

4. Relationship between Medical Personnel and Clubs 
 
Our research was unable to determine how many NBA club doctors are employees versus independent 
contractors. We also were unable to find reliable information about the typical compensation of NBA club 
doctors. The NBA also did not provide non-public information concerning club doctors’ employment 
relationships and structures.203 
 
Clubs are permitted broad access to player medical information. Club doctors are permitted to “disclose 
all relevant medical information concerning a player to (i) the General Manager, coaches, and trainers of 
the Team by which such player is employed, (ii) any entity from which any such Team seeks to procure, 
or has procured, an insurance policy covering such player’s life or any disability, injury or illness such 
player may suffer or sustain, and (iii)… the media or public on behalf of the Team.”204205 Clubs 
considering acquiring a player via trade are also entitled to a player’s medical records.206 Additionally, 
according to the NBA, “[e]ach player in the NBA signs a health information authorization form each 
season that references disclosure to the media.” These policies are similar to the practices of NFL clubs, 
whereby players execute waivers permitting broad disclosure and use of their medical information.  
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5. Sponsorship Arrangements 
 
As discussed above, the NBA CBA prohibits clubs from retaining medical personnel or entering into 
agreements with healthcare providers to treat players if those agreements are “based primarily on a 
sponsorship relationship.”207 Thus, the NBA does not prohibit agreements whereby a healthcare provider 
pays for the right to be the club doctor and to be a sponsor of the club, provided the sponsorship is not the 
primary reason for the relationship. Consequently, it is not surprising that several clubs are engaged in 
sponsorship relationships with healthcare providers that include the provision of care to the players.208 In 
this respect, the NBA policy falls short of the NFL and MLB’s general prohibitions on healthcare 
providers paying for the right to provide care to players. However, in reviewing a draft of this Report, the 
NBA noted the possible difference between policy and practice: stating that “[t]he practical differences of 
the NBA and NFL/MLB policies may not be as pronounced as the statement in the report implies.” We 
acknowledge this distinction between policy and practice. Without additional information concerning 
medical sponsorship arrangements, which the leagues were generally unwilling to provide, we cannot 
fully evaluate the effects of the leagues’ different medical sponsorship policies. 

 
D. Club Medical Personnel in the NHL 

 
1. Types of Medical Personnel  

 
The NHL CBA, like the NFL CBA, contains robust requirements for club medical personnel. 
 

a. Doctors 
 
The CBA requires doctors to be present at all games: 
 

Each Club shall have a minimum of two (2) team physicians in 
attendance at all home games. At least one of the team physicians shall 
have successfully completed hockey-specific trauma management 
training or Advanced Trauma Life Support training during the previous 
three (3) years. Each Club shall have consultant specialists at each home 
game (the selection of whom shall be at the discretion of the head team 
physician) to complement the skill set of the two (2) team physicians. 
Each Club’s team physicians in attendance at home games shall include, 
either as part of the two (2) main team physicians or as consultants, (i) an 
orthopedist, and (ii) an internal medicine, emergency medicine or 
primary care sports physician. At least one of the team physicians shall 
have familiarity with the NHL Modified SCAT2 or other comprehensive 
standardized acute concussion assessment tool as recommended by the 
NHL/NHLPA Concussion Working Group.209  

 
Since the execution of the CBA, the above requirements have been amended. Clubs are now required to 
have three doctors in attendance at each home game, including: (1) an orthopedic surgeon; (2) an internal 
medicine or primary care physician; and, (3) a doctor certified and active in emergency medicine. In 
addition, now the club’s two primary doctors, their athletic trainers, and any doctor that travels with the 
club to away games must be proficient with the X2 SCAT3 App used for evaluating possible concussions. 
 
The CBA also dictates club doctors’ required qualifications: 
 

Each medical doctor hired or otherwise retained by the Club after the 
Effective Date of [the CBA] to treat its Players as part of the Club’s 
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primary medical team shall, in the United States be board certified in his 
or her respective field(s) of medical expertise, and in Canada be board 
certified by either the Royal College of Physicians and Surgeons (for 
specialists) or the College of Family Practice of Canada (for family 
physicians). Each Club medical doctor who is part of the primary 
medical team hired or retained after the Effective Date of this 
Agreement, and any head team physician hired or promoted to such 
position after the Effective Date of this Agreement, shall have 
successfully completed a fellowship in Sports Medicine or have other 
“sports medicine” qualifications as the parties may agree.210 

 
Nevertheless, our research did not reveal a code of ethics specific to NHL club doctors, which was 
confirmed to us by one NHL club athletic trainer that reached out to us concerning our work.211 
 

b. Athletic Trainers 
 

The NHL CBA also requires the full-time employment and presence of athletic trainers: 
 

Each Club shall employ at least two (2) ATs on a full-time basis. In the 
event both ATs do not travel with the Club on the road, and to the extent 
reasonably necessary in the Club’s reasonable discretion to provide 
adequate services and treatment, the Club shall arrange for alternative 
means to provide athletic training services by providing at least one AT, 
and either an additional AT or other person of equal or greater medical 
training, or a massage therapist. All ATs employed or retained by a Club 
to provide services to Players must be certified by the National Athletic 
Trainers Association (“NATA”) or the Canadian Athletic Therapists 
Association (“CATA”), or shall be physical therapists licensed by an 
appropriate state or provincial authority and/or certified as a specialist in 
physical therapy, and shall hold current certification in Basic Cardiac 
Life Support or Basic Trauma Life Support. At least one of the ATs shall 
have familiarity with the NHL Modified SCAT2 or other comprehensive 
standardized acute concussion assessment tool as recommended by the 
NHL/NHLPA Concussion Working Group.212  
 
An AT shall be available on the bench at all times during games and 
practices. If the AT must leave the bench for any reason, either (A) 
another AT must be available to immediately replace such AT on the 
bench, or (B) another person with equal or greater medical training must 
be available to immediately replace the AT on the bench.213 

 
As with the CBA provision governing club doctors, the parties have also amended the policies governing 
athletic trainers. The new policy requires that, when on the road, each club shall arrange to have at least 
one athletic trainer and either an additional athletic trainer or a person of equal or greater medical training 
available to the players. The revised policy eliminates discretion clubs previously enjoyed as to whether 
to provide such services, and now makes this mandatory. 

 
The professional organization for NHL club athletic trainers is the Professional Hockey Athletic Trainers 
Society (“PHATS”). PHATS’ stated mission is to:  
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1. Encourage and promote the consistent application of the most advanced 
knowledge and techniques of the science of athletic training in the 
prevention, treatment, and rehabilitation of sports injuries to professional 
hockey players. 

2. Function as a professional association for professional hockey athletic 
trainers to promote the welfare of its members, the profession of athletic 
training, and safe participation in the sport of hockey. 

3. Provide for the exchange among its members of current ideas, 
techniques, and scientific data relating to the prevention and care of 
hockey injuries. 

4. Support the continued advancement of the athletic training profession.214 
 
Nevertheless, research did not reveal a PHATS code of ethics specific to its members, which was 
confirmed to us by an anonymous NHL club athletic trainer. 
 
The role of NHL athletic trainers is similar to that of athletic trainers in the other leagues. Athletic trainers 
are typically with the club at all times, are the player’s first line of medical care, and will liaise with 
doctors and other medical professionals as necessary.215 
 

2. Medical Personnel’s Obligations 
 
The NHL CBA directs that “[e]ach Club shall provide its Players with high quality health care appropriate 
to their needs as elite professional hockey players, including access to health care professionals[.]”216 
Seemingly in accordance with this obligation, the CBA also outlines the required relationship between the 
club medical personnel and the players:   
 

The primary professional duty of all individual health care professionals, 
such as team physicians, certified athletic trainers/therapists (“ATs”), 
physical therapists, chiropractors, dentists and neuropsychologists, shall 
be to the Player-patient regardless of the fact that he/she or his/her 
hospital, clinic, or medical group is retained by such Club to diagnose 
and treat Players. In addition, all team physicians who are examining and 
evaluating a Player pursuant to the Pre-Participation Medical Evaluation 
(either pre-season and/or in-season), the annual exit examination, or who 
are making a determination regarding a Player’s fitness or unfitness to 
play during the season or otherwise, shall be obligated to perform 
complete and objective examinations and evaluations and shall do so on 
behalf of the Club, subject to all professional and legal obligations vis-a-
vis the Player-patient.217 

 
Above, we discussed problems with a similar standard of care outlined in the NFL CBA. The NFL’s 
provision requires that “each Club physician’s primary duty in providing medical care shall be not to the 
Club but instead to the player-patient.” However, the NFL’s standard of care fails to account for the club 
doctor’s obligations to the club—namely to perform fitness-for-play evaluations. The NHL’s provision 
seemingly resolves this concern in part, by requiring—without limitation to the circumstances of 
providing medical care—that the Club doctor be subject to his or her obligations to the player “regardless 
of the fact that he/she… is retained by such Club[.]”218 
 
The CBA imposes other health-related requirements on clubs and club medical personnel. 
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First, “If a Player on a visiting team receives medical and/or health diagnosis, treatment, or fitness to play 
determination(s)” from the home club medical personnel, the home club must send the visiting club a 
written medical report.219 The NFL CBA has no such provision. 
 
Second, “[e]ach Club shall identify one (1) individual who is responsible for monitoring on an ongoing 
basis, or auditing on a regular basis, prescription drugs that have been given to each Player on the Club, 
with a particular emphasis on monitoring controlled substances and sleeping pills, if any, that have been 
prescribed.”220 The NFL has no such provision, however, NFL clubs do not store controlled substances 
and any prescription drugs are obtained from a retail pharmacy.221 
 
Third, the club is required to provide a doctor giving a second opinion all relevant medical information 
regarding the player, as long as the second opinion doctor is on a “list of medical specialists mutually 
agreed upon” by the Joint Health and Safety Committee,222 a medical advisory committee consisting of 
five NHL members and five NHLPA members.223 The NFL does not explicitly require such cooperation 
but, in practice, the second opinion doctor receives all relevant medical information.224 
 
Fourth, “[a]t the conclusion of each season, the Club shall provide each Player with a complete copy of 
his medical records at the time of his annual exit physical (to the extent the Club maintains physical 
possession of the Player’s medical records; otherwise the Club’s physician will provide the Player with a 
complete copy of his medical records upon the Player’s direction to do so). The exit physical shall 
document all injuries that may require future medical or dental treatment either in the near future or post-
career.”225   
 
This provision is outdated, as the NHL’s electronic medical record system now provides players with 
access to their medical records. NFL players are also able to access their electronic medical records at any 
time.226   
 

3. Players’ Obligations 
 
Like the NFL CBA, the NHL CBA provides players the right to a second medical opinion concerning 
diagnoses or courses of treatment227 and the surgeon of their choice, but imposes obligations on players 
related to that care. 
 
When seeking a second medical opinion, the player must “advise the Club in writing of his decision to 
seek a Second Medical Opinion and the name of the Second Medical Opinion Physician.”228 The club is 
only obligated to pay for the second medical opinion if the player consults with a doctor from the Joint 
Health and Safety Committee’s list or otherwise obtains the approval of the club.229 If the player uses a 
doctor from the approved list or approved by the club, the player (or the second opinion doctor) must 
provide the club doctor “with a report concerning the diagnosis, examination, and course of treatment 
recommended by the Second Medical Opinion Physician[.]”230 Players do not have to provide the club 
with information from a second opinion doctor if the second opinion is obtained outside of the process 
outlined in the CBA and if the player arranges and pays for the consultation himself. 
 
If the club doctor and second opinion doctor disagree, the two doctors can agree to have the player 
examined by a third doctor.231 Nevertheless, in the NHL, the club doctor is ultimately entitled to 
“determine the diagnosis and/or course of treatment,”232 including whether “a surgical procedure is the 
appropriate course of treatment for the Player.”233 If the player fails to comply with the recommended 
course of treatment, it is possible the player could be found to be in violation of his obligations under his 
contract, including “to keep himself in good physical condition[.]”234235 Nevertheless, we are not aware of 
any circumstances in which surgery was performed or recommended against the player’s wishes. In 
contrast, the NFL CBA does not set forth how to resolve a dispute between the club doctor and second 



	 61	

opinion doctor. More importantly, the NFL CBA does not grant club doctors the ultimate authority to 
determine the diagnosis and treatment for the player. In practice, players are generally free to follow the 
course of treatment recommended by the second opinion doctor, a clear positive for NFL players.  
 
An NHL player is entitled to the surgeon of his choice, but the club will only cover the cost of the surgery 
if the doctor is on the Joint Health and Safety Committee‘s list or is otherwise approved by the club.236 
After any such surgery, the player (or his doctor) must provide the club doctor “with all relevant records 
from the surgeon regarding the surgery[.]”237 The NFL CBA imposes similar requirements. 
 
Finally, if a player wishes to rehabilitate an injury during the off-season in a city of his choice, the player 
must obtain permission from the club and send periodic status reports to the club.238 If the club is not 
satisfied with the player’s progress, the club can require the player to continue his rehabilitation in the 
club’s city.239 The NFL CBA does not address player’s off-season training locations. 
 

4. Relationship between Medical Personnel and Clubs 
 
The NHL declined to provide any information concerning the employment or financial relationships 
between NHL clubs and their doctors, and our independent research did not uncover more information.240 
The only information we received on this issue was from the anonymous athletic trainer discussed above, 
who explained that the club medical staff is typically hired by the club’s general manager.  
 
Most of our information about the relationship between NHL clubs and their medical staff is based on the 
CBA itself. The CBA permits clubs to disclose player medical information in a variety of situations. The 
CBA requires players to execute three different health-related authorizations: (1) the NHL/NHLPA 
Authorization Form for Health Care Providers to Release Health Information; (2) the NHL/NHLPA 
Concussion Program Authorization; and, (3) the Authorization for Management and Release of 
Neuropsychological Test Results.241 The content of the authorization forms is unknown, but the CBA 
does explicitly allow disclosure of player medical information “as reasonably required for professional 
sports operations, between and among a Club’s Club Personnel242 for purposes related to the Player’s 
employment as an NHL hockey Player.”243   
 
Additionally, club personnel, the NHL and the NHLPA may disclose a player’s medical information: (1) 
as required by the player’s Standard Player Contract or the CBA, e.g., determining a player’s fitness to 
play; (2) when the information is relevant to a grievance; (3) when the information is relevant to an 
investigation of whether the player or club violated the CBA or Standard Player Contract; (4) as permitted 
by the authorization forms discussed above; (5) for purposes of the club seeking advice regarding its 
rights and obligations; (6) for purposes of injury surveillance and as authorized by the electronic medical 
record system; (7) to a club considering acquiring the player via trade; (8) to the player’s agent; (9) as part 
of the player obtaining a second opinion; (10) to treat the player in an emergency; (11) to doctors and 
individuals involved in managing the Performance Enhancing Substances Program or the Substance 
Abuse and Behavioral Health Program; and, (12) to vendors and administrators as necessary.244 These 
disclosure policies are similar to the practices of NFL clubs.  

 
5. Sponsorship Arrangements 

 
Our research has not revealed whether the NHL has a medical sponsorship policy and the NHL declined 
to provide any information on the matter. In 2012, the Canadian newspaper The Globe and Mail reported 
that at least ten US-based NHL teams had an “official medical provider.”245 According to the report, these 
clubs had a variety of relationships with their healthcare providers, with some clubs paying their club 
doctors a salary, others exchanging perks for pro bono services, and a minority of clubs accepting 
payment from medical groups.246 Additionally, some clubs entered into a sponsorship agreement with a 
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medical service provider but independently retained club doctors from outside of that service provider’s 
network.247 
 
The anonymous athletic trainer who contacted us confirmed that in his experience these sponsorship 
arrangements exist. The athletic trainer expressed his belief that many NHL clubs enter into long-term 
agreements whereby medical service providers such as local hospitals pay the club millions of dollars per 
year for the right to provide medical services to the club’s players, including the right to select the club’s 
doctors. Moreover, the athletic trainer indicated to us that under these agreements, medical specialists 
needed by the players, such as neurologists and ophthalmologists, are chosen by the hospital. In sum, the 
athletic trainer expressed his belief that players are “forced” to see doctors from a specific hospital, rather 
than the best doctors for the players’ needs. The NHL did not respond to an email asking if the athletic 
trainer’s assertions are accurate. 
 
In contrast, as discussed above, the NFL has indicated that its medical sponsorship policy prohibits the 
type of arrangement that might occur in the NHL, i.e., where medical service providers pay for the right 
to provide care to players. Nevertheless, also as discussed above, the boundaries of the NFL’s medical 
sponsorship policy are not clear. Additionally, the NFL’s medical sponsorship policy prohibits 
agreements whereby medical service providers provide exclusive care to players, which might be a 
problem in the NHL. 
 

E. Club Medical Personnel in the CFL 
 

1. Types of Medical Personnel  
 
Unlike the NFL CBA, the CFL CBA does not require clubs to retain doctors. However, like the NFL 
CBA, the CFL CBA does require clubs to retain certified athletic trainers, known in Canada as “Athletic 
Therapists”: 
 

Member Clubs shall employ or retain a minimum of one trainer who is 
certified by the Canadian Physiotherapists Association and/or the 
Canadian Athletic Therapists Association (CATA) or equivalent 
qualifications. All head therapists in the C.F.L. must be certified athletic 
therapists in good standing with CATA. The head therapists from each 
Member Club will be required to submit their CATA certification 
indicating that they are in good standing with CATA to the C.F.L. Office 
on an annual basis.248 

 
Nevertheless, a review of CFL club websites reveals that CFL clubs are typically affiliated with five to 
ten medical professionals.249 These professionals typically include orthopedists, emergency physicians, 
sports medicine physicians, chiropractors, and optometrists.250 The clubs also generally employ 3–4 
athletic trainers.251 
 

2. Medical Personnel’s Obligations 
 
The CFL CBA’s only requirement of medical personnel is that they provide players with their medical 
records upon request.252 
 
Unlike the NFL, the CFL lacks policies concerning: (1) the standard of care for club medical personnel; 
(2) communications between medical personnel and the club; (3) a player’s right to a second opinion; 
and, (4) a player’s right to a surgeon of his choice. The CFL CBA—like the NFL’s—does entitle players 
to their own medical records. 
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3. Players’ Obligations 

 
The CFL’s Standard Player Contract imposes only one medical personnel-related obligation on players: 
 

Prior to the start of each football season, the Player shall attend before 
the Club’s Medical Committee for a complete physical and medical 
examination, and, shall answer completely and truthfully all questions 
asked of him with respect to his physical and medical condition[.]253 

 
The NFL CBA similarly requires players to submit to a pre-season physical and “to make full and 
complete disclosure of any physical or mental condition known to him which might impair his 
performance… and to respond fully and in good faith when questioned by the Club physician about such 
condition.”254 
 

4. Relationship between Medical Personnel and Clubs 
 
According to the CFL, all CFL club doctors are independent contractors.255 The CFL’s characterization of 
its relationship with club doctors accords with Canadian physicians’ general status as independent 
contractors within its government-sponsored healthcare system; however, two 1980s Canadian cases that 
considered whether NHL Canadian club doctors were independent contractors or employees for liability 
purposes both looked beyond the parties’ understanding of their relationship.256 Based on the differing 
factual scenarios, the British Columbia Supreme Court—which heard both cases—concluded that club 
doctors were employees in one case and independent contractors in another. In both cases, the perceived 
level of control proved to be dispositive. Thus, a court considering the status of CFL club doctors for 
vicarious liability purposes may look beyond the manner in which the club doctors receive compensation 
or the title that the league ascribes to clubs’ relationships with doctors. In doing so, the court will likely 
examine the degree of control clubs have over the doctors.  
 
Concerning the duties of CFL club doctors, the CBA provides that a club has “the right to conduct a 
medical examination at any time[.]”257 However, the CBA also dictates that a pre-season physical “to 
determine the status of any pre-existing condition” is to be performed by a neutral physician.258 
 
Although there is limited information available on CFL club doctors, in 2007, the Saskatchewan 
Roughriders’ club doctor, Dr. Robert McDougall, acknowledged the complications in being a club doctor: 

 
You have a responsibility to the organization for which you work... but in 
addition you have a responsibility to the athlete and you can’t function 
independently from that athlete. Because you administer care to the 
athlete, he/she needs to be fully informed of the events. . . . So I feel like 
there is a triad of duties: the organization you work with, the athlete, and 
in the end, yourself as a physician. Above all, you have a responsibility 
as a physician to make the right medical decision.259 

 
These concerns were echoed by CFL Hall of Fame player Chris Walby, who explained that there are 
many situations “where the physician definitely supports the team before the player.”260 According to 
Walby, the club doctor’s “job is to get you back on the field in as short a time frame as possible.”261 
 

5. Sponsorship Arrangements 
 
According to the CFL’s former President and Chief Operating Officer, Michael Copeland, no CFL clubs 
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engage in sponsorship arrangements whereby a healthcare provider pays the club for the right to provide 
healthcare to the club’s players.262 The practice of leagues and their member clubs accepting payment 
from medical groups is reportedly “frowned upon” in Canada.263   
 

F. Club Medical Personnel in MLS 
 
MLS’ most recent CBA was agreed to in March 2015. In addition, MLS’ Medical Policies & Procedures 
Manual (“MLS Medical Manual”), which is not collectively bargained, provides guidance on these 
issues.264 The MLS Medical Manual is a league-imposed manual with which MLS clubs and their doctors 
and athletic trainers are required to comply.265 
 

1. Types of Medical Personnel  
 
The MLS CBA declares that after its execution, MLS and the MLSPU would “meet to agree on a side 
letter/provision to include in the CBA regarding the required number of medical/training personnel each 
Team shall retain (e.g., Team physician, athletic trainers, therapists, and appropriate minimum 
certification requirements for such personnel).”266 As of the date of publication, it is unclear whether the 
side letter has been executed. Nevertheless, the MLS Medical Manual suggests that MLS clubs “establish 
a network” of the following medical professionals:  
 

• Head club physician/chief medical officer;  
• Orthopedic sub-specialists (special attention given to foot and ankle specialists); 
• Primary care sports medicine; 
• Internal medicine; 
• Head athletic trainer; 
• Assistant athletic trainer; 
• Strength and conditioning coach; 
• Cardiologist; 
• Neuropsychologist; 
• Neurosurgeon; 
• Dentist; 
• Oral and maxillofacial surgeon; 
• Massage therapist; 
• Physical therapist; 
• Chiropractor; 
• Nutritionist; 
• Podiatrist; 
• Dermatologist; 
• Ophthalmologist; and, 
• Imaging center.267 

 
The professional organization for MLS club doctors is the MLS Team Physicians Society (“MLSTPS”). 
MLSTPS’ stated mission is “[t]o be a global leader and collaborator in the science of soccer medicine 
focused on research, education and athlete care.”268 Research did not reveal an MLSTPS code of ethics 
specific to its members. 
 
The corresponding organization for MLS club athletic trainers is the Professional Soccer Athletic 
Trainers’ Society (“PSATS”). According to PSATS, the organization “serves to enhance the personal and 
professional development of its membership. PSATS strives to provide educational opportunities for its 
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members so they may better serve Major League Soccer, their organization, and the professional soccer 
players under their care.”269 Our research did not reveal a PSATS code of ethics specific to its members. 
 
According to the MLS Medical Manual, MLS athletic trainers are required to be certified by the National 
Athletic Trainers Association (“NATA”).270 However, this is an error and a requirement with which 
athletic trainers cannot comply. NATA is a voluntary professional association but does not certify athletic 
trainers. Athletic trainers are certified by the BOC.271 The BOC used to be part of NATA, but split from 
the voluntary association in 1989.272  
 
As in all of the leagues, MLS athletic trainers are the players’ first line of medical care.273 The athletic 
trainers are with the club on a constant basis, preparing them for practices and games, treating conditions 
as needed, and updating the club on players’ health statuses.274 In addition, the athletic trainers liaise with 
club doctors when the players need more extensive care.275  
 

2. Medical Personnel’s Obligations 
 
The CBA directs that “[e]ach Team shall provide its Players with high quality health care that is 
reasonably appropriate to their needs as elite professional soccer players, including access to health care 
professionals[.]”276 Seemingly in accordance with this obligation, the CBA also outlines the required 
relationship between the club medical personnel and the players:   
 

The primary professional duty of all individual health care professionals 
(such as Team physicians, athletic trainers, physical therapists 
chiropractors, dentists and neuropsychologists) providing health care to a 
Player, shall be to the Player-patient regardless of the fact that the health 
care professional or his/her hospital, clinic, or medical group is retained 
by such Team to diagnose and treat Players. In addition, all individual 
health care professionals, such as Team physicians who are examining 
and evaluating a Player shall be obligated to perform complete and 
objective examinations and evaluations and shall do so on behalf of the 
Team and League, subject to all professional and legal obligations vis-a-
vis the Player-patient.277 

 
These provisions are almost verbatim replicas of the NHL CBA provisions. Above, we discussed 
problems with a similar standard of care outlined in the NFL CBA as compared to the NHL CBA. The 
same analysis applies here. The NFL’s provision requires that “each Club physician’s primary duty in 
providing medical care shall be not to the Club but instead to the player-patient.” However, the NFL’s 
standard of care fails to account for the club doctor’s obligations to the club—namely to perform fitness-
for-play evaluations. The NHL’s and MLS’ provision seemingly resolves this concern in part, by 
requiring—without limitation to the circumstances of providing medical care—that the club doctor be 
subject to his or her obligations to the player “regardless of the fact that he/she… is retained by such 
Club[.]” Nevertheless, we still do not believe the NHL’s and MLS’ provisions sufficiently protect player 
health as discussed in the Analysis Section.   
 
In addition to the CBA provision, the MLS Medical Manual directs in multiple provisions some form of 
the following: “Club physicians and Athletic Trainers are always expected to comply with the highest 
standards of medical care and to use their best professional judgment.”278   
 
Finally, the MLS CBA also requires clubs to “cooperate with all requests by a Player or former player 
and/or his representative(s) for copies of the Player’s or former player’s medical recording, including 
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athletic trainers’ notes, and shall provide such records and notes within fourteen (14) days of any request 
by a Player or former player.”279 
 

3. Players’ Obligations 
 
The CBA imposes numerous health-related obligations on players. 
 
First, as part of the Standard Player Agreement, the player represents that “he knows of no physical or 
mental conditions that could impair his ability to play skilled professional soccer during the Term of th[e] 
Agreement and he has not knowingly concealed any such conditions[.]”280 The standard NFL Player 
Contract also requires players to represent that they are in “excellent physical condition.”281 
 
Second, the Standard Player Agreement also obligates a player to “maintain a high level of physical and 
mental conditioning and competitive skills, not engage in alcohol abuse, not use drugs or any other 
substances in contravention of the MLS Player Substance Abuse and Behavioral Health Program and 
Policy, and generally develop and maintain a physical and mental readiness necessary to play for the 
Team.”282 The NFL Player Contract also requires players to “maintain” themselves in “excellent physical 
condition.”283 
 
Third, a player must “immediately… notify the Team’s coach, trainer or physician of any illness or injury 
contracted or suffered by him which may impair or otherwise affect, either immediately or over time, his 
ability to play skilled professional soccer.”284 The CBA does not describe the punishment in the event a 
player fails to disclose an injury. NFL players are similarly required to report their injuries. 
 
Fourth, “[p]rior to the start (including, during the season, when a Player first joins his Team) and at the 
conclusion of each League season, Players shall submit to complete medical examinations by a physician 
designated by MLS, at times designated by MLS and at MLS’s expense. Such medical examinations may 
include, without limitation, blood tests…. The Player shall answer completely and truthfully all questions 
asked of him concerning his physical and mental condition.”285 The NFL CBA imposes similar 
requirements on its players. 

 
Fifth, “[i]n addition to the Pre-season and end of League Season medical and physical examinations, 
Players may also be required to submit, on reasonable dates and times at the expense of MLS, to such 
reasonable additional medical examinations (including blood tests…) as may be requested by his Team or 
MLS.”286 NFL players are also required to submit to medical examinations.  

 
Sixth, a “Player is required to execute any authorizations required to release all of his medical records to 
MLS and/or Team physicians, relevant officials, and to the workers’ compensation insurance carrier of 
MLS…. It is understood that medical information relating solely to the reasons why such Player has not 
been, is not or may not be rendering services as a Player may be released to the public by MLS or a Team. 
A medical information release… shall be executed by each Player during Pre-Season each year or upon 
joining MLS during the League Season.”287 Although the NFL CBA does not require players to execute 
authorizations permitting disclosure of their medical information, in practice, all players execute such 
authorizations. 
 
Seventh, if a player seeks a second medical opinion and the second opinion doctor disagrees with the club 
doctor, “[t]he physician for the player shall evidence his determination by completing [a form], which 
shall be provided to the Player’s Team no later than forty-eight (48) hours after completion of the 
examination.”288 If the second opinion doctor and club doctor are unable to resolve the disagreement, the 
“relevant medical issue(s)” are determined by a neutral doctor agreed upon by the club’s doctor and the 
second opinion doctor.289 The player is obligated to “promptly submit to treatment recommended by” the 
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club doctor or the neutral doctor, as applicable.290  If the player refuses to submit to the treatment 
recommended by the club doctor, the player is considered in breach of his contract and thus subject to 
suspension or termination.291 
 
In contrast, the NFL CBA does not set forth how to resolve a dispute between the club doctor and second 
opinion doctor. More importantly, the NFL CBA does not grant club doctors the ultimate authority to 
determine the diagnosis and treatment for the player, or require players to submit to any treatment. In 
practice, players are generally free to follow the course of treatment recommended by the second opinion 
doctor. However, it is important to remember that NFL players have an obligation to maintain themselves 
in excellent physical condition.292 If the player does not take certain steps to recover from an injury—
including perhaps the treatment recommended by one or more doctors—it is possible that the player could 
be found to have breached his contract and thus subject to suspension or termination. 
  

4. Relationship with Clubs 
 
The MLS Medical Manual dictates that clubs are responsible for negotiating agreements with doctors and 
athletic trainers for the treatment of players.293 In addition, while the MLS Medical Manual requires that 
athletic trainers be “year-round employees,”294 there is no direction on whether club doctors should be 
employees or independent contractors. Otherwise, we were unable to discover information about the 
financial relationships between MLS clubs and their doctors. MLS declined to provide any information 
related to these issues. Additionally, according to the MLSPU, there are no “collectively bargained 
provisions regarding the relationships between team medical personnel and the clubs.”295 
 
Some information about the relationships between MLS clubs and their doctors can be gleaned from a 
2012 lawsuit filed by former D.C. United player Bryan Namoff against the club, the club’s coach, Tom 
Soehn, the club doctor, Christopher Annunziata, and the club athletic trainer, Brian Goodstein.296 Namoff 
alleged that the D.C. United medical staff had failed to properly treat his concussion, resulting in a variety 
of physical and mental conditions.297  
 
In a May 8, 2014, order, a District of Columbia court determined that Namoff’s claims against D.C. 
United, Soehn, and Goodstein were barred by workers’ compensation laws.298 The court noted that 
Goodstein was employed by D.C. United as an athletic trainer,299 and found that MLS and D.C. United 
were “concurrent employers” of Namoff.300 Consequently, the workers’ compensation laws barred 
Namoff’s lawsuit against his co-employee Goodstein.  
  
In an August 12, 2014, order, the court found that Annunziata was an independent contractor.301 The court 
based its decision largely on Annunziata’s ethical requirements as a doctor to “make clinical decisions 
and exercise his independent professional medical judgment when managing, caring for, and treating 
patients.”302 Additionally, the court found that the MLS Medical Policies and Procedures Manual “directs 
team physicians to provide care based on their own ‘best professional judgment’ and recognizes that they 
are ultimately responsible’ for treating players.”303 Thus, because D.C. United could not direct his work, 
Annunziata was not an employee of the club. 
 
The court’s order also revealed some interesting details about the relationship between Annunziata and 
D.C. United. There was no written contract between the parties and Annunziata was not paid for his 
work.304 Instead, D.C. United provided Annunziata “tickets to games, permissions to use his association 
with D.C. United in his promotional and marketing materials, and paid travel expenses.”305 
 
The arrangement revealed by the Namoff lawsuit comports with the typical arrangements in the NFL, 
where the club doctor is generally an independent contractor and the athletic trainer is an employee. 
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As mentioned above, MLS players are required to sign an authorization permitting disclosure of their 
medical information. The authorization form is broad.306 The authorization form permits “all physicians, 
hospitals, laboratories, pharmacies, clinics, and other health care providers (including, but not limited to, 
all athletic trainers/therapists) (collectively, ‘Health Providers’)” to release the player’s medical 
information to:  
 

(a) the Health Providers, coaches, soccer operations staff, player 
operations staff, legal staff, human resources staff, owners, executives, 
general managers, assistant general managers, and other officials 
(collectively “Soccer Personnel”) of Major League Soccer, L.L.C., MLS 
Canada LP, and the Major League Soccer (“MLS”) Team or Teams (and 
such MLS Team Operators) for which [the player] ha[s] agreed (or may 
agree) to play while this authorization is in effect, (and, in the event of 
any contemplated assignment of my playing services to another MLS 
Team or Teams, the Soccer Personnel of such other MLS Team or 
Teams (and such MLS Team Operators); (b) at the direction of MLS and 
consistent with the collective bargaining agreement, to the Soccer 
Personnel of the United States Soccer Federation, the Canadian Soccer 
Association, and any other National Federation (and their respective 
Teams) for which [the player] ha[s] agreed (or may agree) agree [sic] to 
play while this authorization is in effect; and (c) at the direction of MLS, 
any individual or entity from which MLS or an MLS Team may receive 
services in furtherance of uses and disclosure of [the player’s] Health 
Information permitted by this authorization, such as electronic medical 
records vendors and worker’s [sic] compensation insurance carriers, 
provided that such individual or entity shall be required to maintain the 
confidentiality of my Health Information.307   

 
These disclosure policies are similar to the practices of NFL clubs.  
 

5. Sponsorship Arrangements 
 

Research has not revealed an MLS medical sponsorship policy. However, some MLS clubs have entered 
into sponsorship arrangements with healthcare providers and hospitals while at the same time retaining a 
doctor from that healthcare provider as the club doctor. For example, the Hospital for Special Surgery in 
New York is the “Official Hospital of the New York Red Bulls,”308  and a doctor affiliated with the 
Hospital for Special Surgery is listed as one of the Red Bulls’ two club doctors.309 Similarly, Orlando 
Health is both the jersey sponsor and “official medical team” of the Orlando City Soccer Club,310 and a 
doctor from Orlando Health serves as Orlando City’s club doctor.311   
 
In addition, the MLS Medical Manual tangentially admits that medical sponsorship is permitted. In 
outlining policies concerning whether certain healthcare costs are the responsibility of the league or the 
club, the MLS Medical Manual states that clubs are responsible for healthcare costs where “[c]lubs have 
created either written or verbal marketing agreements in which clubs funnel billable therapy to a 
particular club sponsor group.”312 This provision thus strongly suggests that MLS permits sponsorship 
arrangements whereby healthcare providers pay for the right to provide care. In contrast, the NFL does 
not permit such arrangements. 
 

G. Analysis 
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Table 1-C below summarizes the leagues’ handling of certain issues concerning the different principles 
identified at the beginning of this Chapter. 
 
Table 1-C: Summary of Club Medical Personnel Policies and Practices 
 
Do the Leagues’ Policies: NFL MLB NBA NHL CFL MLS 

Quality of Medical Care  
Require retention of doctors? Yes Yes Yes Yes No No 
Require retention of athletic trainers? Yes Yes Yes Yes Yes No 
Require sports-specific certification for 
doctors? Yes No Yes Yes No No 

Set forth a standard of care? Yes No313 No Yes No Yes 
Disclosure and Player Autonomy  

Require medical staff to disclose 
communications with club to player? Yes No No No No No 

Require club to pay for second opinion? Yes Yes Yes Yes No Yes 
Provide club doctor right to determine a 
player’s course of treatment? No No Yes Yes No Yes 

Entitle players to surgeon of their choice? Yes No314 No Yes No No 
Entitle players to medical records? Yes Yes Yes Yes Yes Yes 
Require players to submit to physicals 
upon request? Yes Yes Yes No Yes Yes 

Confidentiality  
Permit non-medical club personnel to 
obtain and disclose player health 
information? 

No Yes Yes Yes No Yes 

Require players to inform club of care by 
other medical professionals, regardless of 
payment source? 

No 

If 
basebal

l-
related 

Yes No No No 

Conflicts of Interest  
Insulate club medical staff from influence 
by coaches and other club personnel? No No No No No No 

Prohibit healthcare providers from paying 
for right to provide care? Yes Yes Partiall

y 
Unkno

wn No No 

 
Before analyzing the results of the above Table, it is important to note that some of the leagues’ practices 
concerning these issues might be positive towards player health but are not codified in the CBA or other 
policy document. Therefore we cannot capture them in our analysis, especially since some leagues were 
unwilling to provide us information we requested. With that caveat in mind, we turn to our analysis of the 
leagues’ policies concerning medical personnel. In particular, our focus is on how the NFL compares to 
the other leagues. 
 
The above Table suggests that the NFL’s policies concerning club medical personnel are the most 
protective of player health in almost all cases by providing players with superior control and information 
about their healthcare. The NHL’s policies are similarly protective of player health, with one worrisome 
provision that permits club doctors to “determine the diagnosis and/or course of treatment,”315 including 
whether “a surgical procedure is the appropriate course of treatment for the Player.”316 The NHL’s policy 
would seemingly permit players to be compelled to undergo a surgery even if they (or their own doctor) 
believe it inappropriate, at risk of having their contract voided should they refuse. That the NFL and NHL 



	 70	

lead on these issues is perhaps not surprising considering they are generally the two leagues with the 
highest rates of serious injuries (See Chapter 2: Injury Rates and Policies) and the most controversies 
concerning player health. The CFL is a football league too of course, but it does not compare in size to the 
NFL or NHL and thus does not engage in the same level of collective bargaining, policy making, or 
litigation. 
 
While overall the NFL appears to offer the medical personnel policies most protective of player health, 
there are, however, four areas in which the NFL might learn lessons as compared to one or more of the 
other leagues.  We explain these areas below, including those resulting in recommendations for the NFL. 
 
First, it appears the NFL might learn lessons when it comes to players’ access to medical records. The 
NBA requires club medical personnel to provide players with medical records within 48 hours of a 
player’s request. In contrast, the NFL CBA only entitles players to their medical records once during the 
pre-season, once after the regular season, and upon request in the off-season.317 However, in practice, the 
NFL’s recently implemented electronic medical records system provides players with 24/7 access to their 
medical records. Consequently, the NFL’s deviation on this issue is no longer relevant. 
 
Similarly, the NHL CBA requires club medical personnel to provide players with a complete copy of their 
medical records during their end-of-season physical. In contrast, while NFL players have 24/7 access to 
electronic versions of their records, there is no NFL CBA provision that obligates clubs to provide players 
with their medical records as a matter of course. It is not clear whether providing players with paper 
copies of their medical records versus electronic access is preferable. It is possible that one approach – or 
the two approaches combined – could increase the possibility that a player will review his records and 
seek appropriate or necessary care. However, without additional information, it is speculative to say the 
NHL’s policy is superior. 
 
Second, the NHL CBA requires clubs to identify an individual responsible for monitoring the club’s 
prescription drug use. The NFL CBA has no such requirement. Nevertheless, the absence of any such 
provision is mitigated by the NFL’s policies concerning medications. NFL clubs do not store controlled 
substances at their facilities and any prescription medications are filled through a local pharmacy. 
  
Third, while the CFL Standard Player Contract requires players to submit to a pre-season physical by the 
club’s doctors, the CFL CBA also requires that pre-season physicals “to determine the status of any pre-
existing condition” be performed by a neutral physician.318 The stated purpose of this requirement is to 
help determine “in the future” whether there was “an aggravation of… [a] pre-existing condition.”319 
Furthermore, the provision is housed within the Injury Grievance article of the CBA,320 and thus it appears 
that the provision is designed to ensure that there is an accurate record of a player’s injury history. In 
contrast, NFL club doctors perform all pre-season physicals and would be the ones to opine about a 
player’s prior injury history. We believe the CFL’s approach is preferred, for reasons explained below.       
 
Fourth, the NHL’s and MLS’ required standards of care appear preferable to that of the NFL, in that they 
seemingly require club doctors to subjugate their duties to the club to their duties to the player at all times. 
In contrast, the NFL CBA only explicitly requires that the doctor’s first priority be the player when the 
doctor is “providing medical care.” Club doctors have important roles for the club beyond providing 
medical care, specifically performing fitness-for-play evaluations, the outcomes of which might not be in 
the player’s interests. Consequently, by its specific terms, the NFL CBA only requires club doctors to 
consider players as their principal responsibility some of the time. But while the NHL’s and MLS’ 
provisions are preferable in their specificity and demands, they still fail to sufficiently protect player 
health.321 
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Despite the possible protections provided by the NHL’s and MLS’ standards of care, they do not – nor do 
any of the other leagues – address perhaps the most fundamental structural issue concerning player health: 
the conflicts of interest faced by club medical personnel. In each of the leagues, the club’s medical staff 
treats the players, but is selected by, reports to the club, including providing advice on the players’ short-
term and long-term usefulness to the club. While the Canadian healthcare system seemingly insulates the 
Canadian club doctors from payment as a source of conflict, American clubs have financial or other 
arrangements with their club doctors that can influence doctors’ decision-making and care (consciously or 
unconsciously). While the various player health provisions discussed herein can improve a player’s 
options and empower him to receive better care, there will be concerns about the quality and primacy of 
player health, and trust in club medical personnel, so long as it is principally clubs that control the 
medical staff.  
 
For these reasons, in our report Protecting and Promoting the Health of NFL Players: Legal and Ethical 
Analysis and Recommendations, we recommended that club doctors and medical staff be redefined as 
“Players’ Doctors” and “Players’ Medical Staff,” to reflect their exclusive responsibility to advance the 
health of players.322 Moreover, we recommended that these medical professionals should be chosen and 
subject to review and termination by a Committee of medical experts selected equally by the NFL and the 
NFLPA and that their only interaction with clubs should be via the head Players’ Doctor’s written reports 
on the status of players currently receiving medical treatment. Finally, we recommend that a Players’ 
Doctor’s determination of a player’s playing status should be controlling. The rationale for this proposed 
structure is discussed at length in our report but, generally, this arrangement removes the structural 
conflicts of interest that can and do impede player health. The NHL’s standard of care supports our 
proposed approach, but does not go far enough. To ensure the best possible and most independent care, a 
standard of care is insufficient—structural changes are needed.  
 

H. Recommendations 
 
Given the general superiority of NFL policies compared to other leagues, and uncertainty about possible 
areas where the NFL can learn by comparison, we have only one recommendation related to medical care, 
generated by comparison to the CFL. 
 
Recommendation 1-A: Pre-season physicals for the purpose of evaluating a player’s prior injuries 
should be performed by neutral doctors. 
 
The CFL requires pre-season physicals for the purpose of evaluating a player’s prior injuries to be 
performed by a neutral doctor. The NFL should adopt the same rule. The use of neutral doctors ensures 
that players’ medical history is being recorded in an accurate manner, i.e., in a manner that correctly 
details a player’s injury history and the ways in which those prior injuries are manifesting themselves 
today. Clubs—and thus club doctors—have an incentive to minimize players’ injuries and declare them 
fit to play in order to avoid further financial liability. For example, if an NFL player is injured during one 
season, and fails the pre-season physical the next season, the player is entitled to an Injury Protection 
benefit, an amount equal to 50% of his Paragraph 5 Salary (i.e., base) for the season following the season 
of injury, up to a maximum payment of $1,150,000 (in 2016).323 If the player is still injured during the 
next pre-season, he can obtain Extended Injury Protection, a benefit that permits a player to earn 50% of 
his salary up to $500,000 for the second season after suffering an injury that prevented the player from 
continuing to play. Additionally, similar to the CFL, if the club doctor finds that a player is healthy 
enough to play, a player’s potential Injury Grievance324 is undermined. In these situations, the club doctor, 
acting in the interests of the club, might be motivated to find that the player is healthy enough to play 
during the pre-season physical, preventing the player from receiving benefits and compensation to which 
he is entitled. While we do not know if such practices are common or widespread, in our Report 
Protecting and Promoting the Health of NFL Players: Legal and Ethical Analysis and Recommendations, 
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we provided examples from players attesting that such situations do occur.325 Whatever the frequency, a 
structural conflict still exists and needs to be addressed. A neutral doctor avoids the potential for bias, and 
ensures players are receiving their just compensation and care. 
 
As discussed in the Introduction, the NFL declined to review this Report. However, MLB did provide 
comments on the Report which may provide insight into the viewpoints of the other professional leagues. 
In reviewing a draft of this Report, MLB expressed its disagreement with this recommendation, stating: 
 

The recommendation (1-A) that preseason physical examinations be 
performed by a neutral doctor misses the point of the PPE 
[preparticipation physical evaluation]. Continuity of care is an important 
aspect of player health care and it is the view of our medical experts that 
having a separate physician for the preseason exam would result in worse 
care during the season. The recent Consensus Monograph on PPE, which 
was prepared by several national physician groups and is viewed as the 
governing document on these types of exams, does not include a 
recommendation for independent physicians.  

 
While we generally agree with MLB that continuity of care is important, we disagree with MLB’s 
comment for several reasons. 
 
First, it is important to understand we believe there is a structural conflict of interest whereby NFL club 
doctors provide care to players while also providing services for the club.326 As a result, players have 
business reasons to be concerned about the outcome of the pre-season physical. As explained above, club 
doctors may not accurately record a player’s condition, which can negatively affect his contract status and 
benefits to which he is entitled. 
 
Second, our recommendation would not affect continuity of care as MLB’s comment seems to suggest. 
Assuming doctors working for the club continue to treat players (which is not what we recommend as 
explained in the footnote below), the club doctor would have full access to the results of the pre-season 
physical and is also permitted to re-examine the player at any time, including during the pre-season. 
However, a physical performed by a neutral doctor should be used to establish the player’s pre-existing 
conditions in order to better protect the player’s business interests. 
 
Third, MLB’s reference to the consensus monograph327 is misplaced. The monograph specifically states 
that it “is intended to provide a state-of-the-art, practical, and effective screening tool for physicians who 
perform PPEs for athletes in middle school, high school, and college.”328 Thus, the monograph does not 
apply to professional sports, and does not speak to the issues raised above. 
 

CHAPTER 2: INJURY RATES AND POLICIES329 
 
An important measurement of player health is the incidence and type of injuries players may sustain in 
the course of their work. Additionally, given the importance of player injuries, the manner in which 
player injuries are handled administratively and reported can indicate a league’s approach to player health 
issues more generally. In this Chapter, we examine the leagues’: (1) injury tracking systems; (2) injury 
rates; (3) injury-related lists; and, (4) policies concerning public reporting of injuries. At the conclusion of 
this Chapter, Table 3-E will summarize some of the key statistics and policies concerning injuries.  
 
Before beginning our analysis, we provide some background information and qualifications on some of 
the topics we will discuss. 
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Injury Tracking Systems and Rates 
 
As will be discussed below, all of the leagues (except the CFL) have an electronic medical record 
(“EMR”) system into which the club’s medical staff enters player injuries and through which the club and 
league are then able to track player injuries and conduct a variety of statistical analyses, all on a de-
identified basis.330  While these data are valuable, they are not routinely made available to the public. 
Consequently, obtaining data on injury incidence, specifically in the form of injury incidence rates, 
requires release of the data either by the leagues themselves or through academic studies (many of which 
have requested the data from the leagues). 
 
There are additional limitations with the injury tracking systems. 
 
As a general matter, injuries in sports are underreported.331 Players routinely hide their medical conditions 
from the club. Players principally do this to protect their status on the club and due to fear of being 
viewed as less tough by the coaches.332 Players know that their careers are tenuous and also know that if 
the club starts perceiving a player to be injury-prone, it is often not long before the club no longer 
employs that player.333   
 
Similarly, club medical staff might not enter player injuries into the system or might discourage players 
from seeking help for a medical condition so that it appears players are healthier than they actually are. 
Medical staff also might not input injuries in order to: (1) make it appear they are doing their job well and 
keeping players healthy; or, (2) to help the club in a potential dispute with the player. For example, if an 
NFL club terminates a player’s contract while he is injured, the club is responsible for the player’s salary 
for so long as the player is injured. A club’s medical staff might not include the full extent of a player’s 
injuries in the system in order to support the club’s potential argument that the player was not injured 
when the club terminated the player’s contract. While we do not mean to imply such actions are common, 
and we have no way of estimating the incidence, in our report Protecting and Promoting the Health of 
NFL Players: Legal and Ethical Analysis and Recommendations, we discuss evidence from interviews 
with players who attest that such actions do occur in the NFL.334  It is not known whether there is any 
prescribed punishment in any of the leagues if a club’s medical staff fails to fully and accurately report 
player injuries. Beyond non-reporting by club medical staff, some injuries might not be documented 
because the athlete does not report the injury to the medical staff. 
 
In particular, as other scholars have noted, concussions are underreported.335 Diagnosing concussions 
requires review of various criteria, such as whether the player has balance problems, a blank or vacant 
look, disorientation, or cognitive issues.336  Additionally, a concussion diagnosis often requires a player to 
self-report symptoms, such as headaches, dizziness, vision problems, and/or sensitivity to light or 
sound.337 As a result of the varied diagnostic criteria and the ability of players to hide symptoms, 
concussion rates are likely higher than the reported statistics.  
 
In light of the above, we emphasize that the injury statistics we provide in this Chapter reflect only those 
that are reported and that actual injury rates are likely higher. Aside from underreporting, our analysis is 
also limited by differences between the leagues, including scheduling, EMR systems, and injury 
definitions.  
 
Injury severity is a potentially interesting statistic to calculate and compare. Indeed, several of the studies 
discussed below attempt to quantify injury severity by the amount of time players lost, i.e., the number of 
practices or games a player missed. However, because the leagues’ practice and game schedules vary 
considerably, a cross-league comparison of the severity data would not be useful. For example, NFL clubs 
play a 16-game regular season and practice four to five times per week. In contrast, MLB clubs play a 
162-game regular season and have almost no practices during the season. An injury that might cause an 
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MLB player to miss four or five games might not cause an NFL player to miss any games. Consequently, 
determining the severity of injuries by the number of games or practices missed does not provide for an 
accurate comparison across the leagues.338   
 
Finally, in this Chapter, unless otherwise indicated, we are only comparing data from regular season 
games, not pre-season or post-season games or practices. We generally limit our analysis in this way 
because in many cases only regular season injury data are available. Additionally, several other domains 
we discuss such as the number of games, players, and plays, have more readily available and consistent 
data in the regular season, permitting better comparisons. Lastly, the number of practices per season in 
each of the sports varies considerably, making comparisons that include practices problematic. While this 
method results in reporting lower aggregate injury incidence, we believe statistics focused on injuries per 
regular season game, and injuries per player-season339 provide the best understanding of the incidence of 
injury in each sport.  
 
Injury Studies 
 
In this Chapter, we utilize data from several studies concerning injury rates in the respective leagues. 
Several of these studies retrieved data from the leagues’ injury tracking system. Consequently, those 
studies (and our use of that data) are limited in the same way that the injury tracking systems are limited, 
as discussed above. In addition, we identify other limitations of the studies that are relevant to our 
analysis. Despite these limitations, the studies we have used are the best publicly-available sources for 
injury data in the leagues and, we believe, provide useful data. Nevertheless, in light of these limitations 
and the limited number of studies, we caution the reader about interpreting our findings too strongly. 
Indeed, one important recommendation we make is that more research is needed on injury rates in the 
NFL, as well as more sharing of league data on injuries. Similarly, while our focus is on the NFL, it is 
likely desirable for the other leagues to engage in the same type of research. 
 
Concussions 
 
Given the above concerns about underreporting of injuries, specifically concussions, it is also important to 
know what we mean by “concussion.” The leading definition of a concussion comes from the 4th 
International Conference on Concussion in Sport held in Zurich, Switzerland, in November 2012, and 
published in the British Journal of Sports Medicine. The publication (identified by lead author Paul 
McCrory of the Florey Institute of Neuroscience and Mental Health in Australia) is a consensus statement 
from 28 of the leading sports medicine and sports concussion professionals, including many with ties to 
the leagues and unions.340 The consensus statement (which improves on definitions from prior 
conferences) defines a concussion “as a complex pathophysiological process affecting the brain, induced 
by biomechanical forces.”341342 In addition, the consensus statement lists symptoms and conditions 
associated with concussions, including headaches, cognitive impairment, behavioral and emotional 
changes, loss of consciousness, amnesia, and sleep disturbance.343 The NFL, MLB, NBA, NHL, and MLS 
concussion protocols specifically cite the consensus statement’s criteria for a concussion as the required 
procedure.344  
 
Given the nature of this Report, some may wonder why we are not providing analysis of each of the 
leagues’ concussion protocols, that is, the policies that dictate how the clubs treat players who have 
suffered or are suspected of having suffered a concussion. We have chosen not to discuss these policies in 
depth because they are substantially similar. The consensus statement sets forth the leading medical 
opinion as to the appropriate process for evaluating a possible concussion, including the diagnostic tests 
to be performed (both pre-season and post-concussion), and a recommended return-to-play process, 
consisting of a graduated increase in activity, provided the player remains free of concussion-
symptoms.345 In reviewing the leagues’ concussion protocols (or reports describing the protocols where 
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the protocols themselves were not available), it is clear that all of the leagues’ protocols are in line with 
the procedures recommended by the consensus statement.346347  
 
We acknowledge that at times questions have been raised as to whether certain leagues or clubs are 
sufficiently following the protocols.348 While these are important questions, we were unable to find any 
objective data from which to analyze the leagues’ compliance. This is an issue that the leagues and unions 
must investigate and enforce.349       
 
Injury-Related Lists 
 
In this Chapter, we also discuss injury-related lists—a type of roster on which injured players are placed 
for a certain number of days or games. All of the leagues have such lists. The lists vary in their meaning 
and duration, potentially alleviating or creating pressure on the player to play through, or return from, an 
injury. We will discuss each league’s approach to injury lists and analyze their effects in the Analysis 
Section.  
 

*** 
 
With this background in hand we now turn to an analysis of each of the leagues on the relevant issues 
relating to player injuries. 
 

A. Injuries in the NFL 
 

1. Injury Tracking System 
 
In 1980, the NFL created the NFL Injury Surveillance System (“NFLISS”) to document, track, and 
analyze NFL injuries and provide data for medical research.350 When an injury occurs, each club’s athletic 
trainer is responsible for opening an NFLISS injury form and recording the medical diagnosis (including 
location, severity, and mechanism of injury) and details about the circumstances (e.g., date, game or 
practice, field surface) in which it occurred.351 Prior to 2015, a reportable injury was defined as only those 
injuries, football-related or not, associated with any time lost from practice or games or specific 
conditions regardless of time lost, including but not limited to concussions, fractures, dental injuries 
requiring treatment, health-related illness requiring IV fluid administration, and injuries or illness 
requiring special equipment (e.g., a knee brace). Beginning with the 2015 season, all injuries, regardless 
of whether or not they result in time lost from practice or games, are included in the NFLISS.352 The 
athletic trainer is required to update the injury form with details about all medical treatments and 
procedures the player receives, including surgery.353 Since 2011, the NFLISS has been managed by the 
international biopharmaceutical services firm Quintiles.354 Quintiles analyzes injury data and provides 
reports to the NFL and NFLPA throughout the year.355 

 
The NFLISS provides the best available data concerning player injuries and we thus use it here. Although 
the NFL’s past injury reporting and data analysis have been publicly criticized as incomplete, biased, or 
otherwise problematic, those criticisms have been in response to studies separate from the NFLISS356 and 
we are not aware of any criticism of the NFLISS.357 The next Section is a compilation of NFLISS data on 
player injuries, which was reviewed and updated (where necessary) by the NFL. However, in considering 
this data, it is important to recognize that the NFL’s injury reporting systems have undergone substantial 
change in recent years. An electronic version of the NFLISS was launched as a pilot with five clubs in 
2011;358 the electronic NFLISS expanded to all 32 clubs in 2012;359 then, in 2013, the NFL launched an 
electronic medical record (“EMR”) system on a pilot basis with eight NFL clubs, which was expanded to 
all clubs in 2014.360 The EMR system integrates with the NFLISS and provides the most accurate injury 
reporting data in NFL history. Consequently, the different reporting structures over time almost certainly 
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contributed to fluctuations in the injury rates identified below. Therefore, it is not possible to be certain 
whether injury rates have increased in recent years, or if, instead, the apparent increases are due to 
improved injury reporting, or some combination of the two. Similarly, increased attention to player 
injuries in recent years, concussions in particular, might also lead to higher reported injury totals.  
 

2. Injury Statistics 
 
The tables below summarize key injury statistics of NFL players. 
 
Table 2-A: Number of Practice, Game, and Total Injuries in NFL Pre-season (2009–2015)361 
 

Year 
Number of 

Practice 
Injuries 

Number of 
Game Injuries Total Injuries 

2009 551 360 911 
2010 560 410 970 
2011 641 399 1,040 
2012 675 431 1,106 
2013 688 416 1,104 
2014 823 503 1,326 
2015 780 498 1,278 

Totals 3,138 2,016 7,735 
 
Table 2-B: Mean Number of Practice, Game, and Total Injuries in NFL Pre-season per Year, over 
6 Seasons (2009–2015)362 
 

Mean Number 
of Practice 

Injuries 

Mean Number 
of Game 
Injuries 

Mean Number 
of Total Injuries 

623.0 403.2 1026.8 
 
Table 2-C: Number of Practice, Game, and Total Injuries, and Mean Number of Injuries per Game 
in NFL Regular Season (2009–15)363 
 

Year 
Number of 

Practice 
Injuries 

Number of 
Game 

Injuries 
Total Regular  Season 

Injuries 
Mean Number of 

Injuries per Regular 
Season Game 

2009 165 1,372 1,537 5.36 
2010 176 1,346 1,522 5.25 
2011 295 1,426 1,721 5.57 
2012 262 1,380 1,642 5.39 
2013 264 1,500 1,764 5.86 
2014 401 1,823 2,224 7.12 
2015 336 1,730 2,066 6.76 

Totals 1,899 10,577 12,476 N/A 
 
Table 2-D: Mean Number of Practice, Game, and Total Injuries per Year, and Mean Number of 
Injuries per Game in NFL Regular season, over 6 seasons (2009–15) 
 

Mean Mean Mean Number of Mean Number of 
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Number of 
Practice 
Injuries 

Number of 
Game 

Injuries 

Total Regular  Season 
Injuries 

Injuries per Regular 
Season Game364 

271.3 1,511.0 1,782.3 5.90 
 
Table 2-E: Number of Practice, Game, and Total Concussions, and Mean Number of Concussions 
per Game in NFL Regular Season (2009–16)365 
 

Year 

Number of 
Practice 

Concussions 
(Pre- and 

Regular Season) 

Number of 
Pre-season 

Game 
Concussions 

Number of 
Regular 

Season Game 
Concussions 

Total 
Concussions 

Mean Number 
of Concussions 

per Regular 
Season Game 

2009 25 40 159 224 0.62 
2010 45 50 168 263 0.66 
2011 37 48 167 252 0.65 
2012 45 43 173 261 0.68 
2013 43 38 148 229 0.58 
2014 50 41 115 206 0.45 
2015 38 54 183 272 0.71 
2016 32 45 167 244 0.65 

Totals 315 359 1,280 1,951 NA 
 
Table 2-F: Mean Number of Practice, Game, and Total Concussions, and Mean Number of 
Concussions per Game in NFL Regular Season, over 8 Seasons (2009–16)366 
 

Mean Number of 
Practice 

Concussions (Pre- 
and Regular 

Season) 

Mean 
Number of 
Pre-season 

Game 
Concussions 

Mean 
Number of 

Regular 
Season Game 
Concussions 

Mean 
Number of 

Total 
Concussions 

Mean 
Number of 

Concussions 
per Regular 

Season Game 
39.4 44.9 160.0 243.9 0.625 

 
Table 2-G: Number of Regular Season Game Concussions per Player, and Mean Number of 
Regular Season Game Concussions per Player per Season (2009–16)367 
 

Year 
Number of Regular 

Season Game 
Concussions 

Number of Regular 
Season Players 

Rate of Concussions 
per Player-Season 

2009 159 2,123 0.075 
2010 168 2,187 0.077 
2011 167 2,144 0.078 
2012 173 2,183 0.079 
2013 148 2,188 0.067 
2014 115 2,202 0.052 
2015 183 2,251 0.081 
2016 167 2,274 0.073 

Totals 1,280 17,552 0.073 
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In considering the mean number of concussions per player-season, it is important to point out that the 
number of players who played in a regular season NFL game includes both players who played all 16 
games in a season and those who played only 1 game in a season. Thus, while there is a mean of 0.073 
concussions per player per regular season, the mean is likely different for different subsets of players, i.e., 
depending on how many games a player played in that season.  
 
Table 2-H: Concussion Incidence by Player Position in the Regular Season (2013) 
 

Position 2013 
Offensive Line 19 
Running Back 15 

Tight End 16 
Quarterback 6 

Wide Receiver 17 
Offense Total 73 (49.3%) 

Defensive Secondary 25 
Defensive Line 12 

Linebacker 11 
Defense Total 48 (32.4%) 
Special Teams Total 27 (18.2%) 

 
Table 2-I: Mean Number of Injuries per Play, NFL Regular Season Games (2013) 
 

Total Number 
of Injuries 

Total Number 
of Plays368 

Mean Number of Injuries Per 
Play369 

1,500 43,090 0.035 injuries/play 
 
As shown in Table 2-I, the mean number of injuries per play in 2013 was 0.035, indicating that there was 
an injury on 3.5% of all plays. Additionally, from the available information regarding the total number of 
injuries, total number of players per game, games per year, and years of data, we can calculate the overall 
rate of injury as 0.064 per player-game.370 In other words for every particular game there is a mean of 5.90 
injuries (0.064 injuries per player-game x 92 players per game). That equates to one injury for every 15.6 
players in that game.  
 
We can also determine the mean rate of how often concussions occur in a game.  Between 2009 and 2016 
there were a total of 1,280 regular season concussions. Using the available information regarding the total 
number of concussions, total number of players per game, games per year, and years of data, we can 
calculate the overall rate of concussion per player-game as 0.0068 concussions per player-game.371    
 
We can also determine the rate of injuries per player-season. During the 2009–15 seasons, there were a 
total of 15,278 player-seasons played.372 During this same time period there were a total of 10,577 game 
injuries. This equates to an overall rate of 0.69 injuries per player-season (10,577/15,278). Some 
readers—particularly players—may be surprised that this statistic is not higher. It is important to 
remember that this statistic is the mean of all players who played in the NFL during these seasons, 
including players who might have only played in one game. Additionally, the statistic does not include 
injuries that occurred during pre-season practices or games or regular season practices. Thus, while 
helpful, this statistic is an incomplete picture of the injuries suffered by NFL players during the course of 
a season. 
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Readers might be interested in the mean number of games a player plays before suffering an injury. We 
calculated above that the rate of injuries per player-game was 0.064. Thus, we can calculate that players 
play a mean of 15.6 games before suffering one injury (1/0.064). We can also calculate the mean number 
of games a player plays before suffering a concussion. We calculated above that the rate of concussion 
per player-game was 0.0068. Thus, we can calculate that players play a mean of 147.10 games before 
suffering one concussion (1/0.0068). With 16 regular season games, players theoretically play a mean of 
9.2 seasons before suffering a concussion. For context, although there is a debate about career lengths 
generally, the mean career length for a drafted player is about 5 years.373 Nevertheless, it is important to 
remember that these are mean statistics and thus include players who play very little in the game or 
players who play positions less likely to suffer injuries or concussions. Players with more game time and 
players at certain positions are likely to suffer injuries and/or concussions at rates higher than those 
provided here.  
 
Finally, we can calculate what percentage of player injuries are concussions. Between 2009 and 2015, 
there were a total of 10,577 regular season injuries (Table 2-C). During this same time period, there were 
1,113 regular season concussions (Table 2-E). Thus, concussions represented 10.5 percent of all regular 
season injuries (1,113/10,577). 
 
Finally, below is some additional information from the NFLISS:374 
 

• The most common types of injuries during regular season practices in 2013 were hamstring 
strains (46), groin adductor strains (10), high ankle sprains (6), and shoulder sprains (6). 

• The five most common types of injuries during regular season games in 2013 were concussions 
(147), hamstring strains (approximately 128375), medical collateral ligament (MCL) sprains 
(approximately 76), high ankle sprains (approximately 58), and groin adductor strains 
(approximately 47). 

• The most common mechanisms of concussions during regular season games in 2013 were contact 
with other helmets (49.0%), contact with the playing surface (16.3%), contact with another 
player’s knee (10.2%), and contact with another player’s shoulder (7.5%). 
 

3. Injury-Related Lists 
 
Injured NFL players are placed on different lists depending on the expected duration of the injury and the 
timing of the injury. 

If a player fails the pre-season physical, i.e., the club doctor determines the player is not physically ready 
to play football, and is unable to participate in training camp but is expected to be able to play later in the 
season, the player can be placed on the Physically Unable to Perform (“PUP”) List. A player on the PUP 
List cannot practice or play until after the sixth game of the regular season and does not count towards the 
club’s 53-man Active/Inactive List during that time.376     

Players who are injured during the pre-season or regular season and are unable to return that season are 
placed on Injured Reserve, which typically precludes them from practicing or playing further that season. 
Players on Injured Reserve do not count towards the club’s 53-man Active/Inactive List. In 2012, the 
NFL and NFLPA amended the rules to permit clubs to allow one player in any season to return from 
Injured Reserve after a minimum of six weeks.377   

Finally, players who suffer short-term injuries are only given a different status on the day of the game. 
NFL clubs have a 53-man Active/Inactive List.378 This is the roster of players clubs have to choose from 
each week. On the day of the game, the number of players who are permitted to play, i.e., the Active List, 
is reduced to 46 players.379 Thus, seven players are declared Inactive and cannot play on each game day. 
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Generally, at least some of the seven players declared Inactive have been so declared due to injury (the 
rest would be for skill reasons). A player is Inactive for that particular game, but can be Active for the 
next game. In this way, the Inactive List serves as a short-term, non-durational injured list. 

4. Injury Reporting Policies 
 
The NFL’s “Personnel (Injury) Report Policy” (“Injury Reporting Policy”) requires each club to report 
information on injured players to both the NFL and the media each game week (“Injury Report”).380  The 
stated purpose of this reporting is “to provide a full and complete rendering of player availability” to all 
parties involved, including the opposing team, the media, and the general public.381 According to the NFL, 
the policy is of “paramount importance in maintaining the integrity of the game,”382 i.e., preventing 
gambling on inside information concerning player injuries.383   
 
The Injury Report is a list of injured players, each injured player’s type or location of injury, and the 
injured player’s status for the upcoming game. Each injury must be described “with a reasonable degree 
of specificity,” e.g., ankle, ribs, hand. For a quarterback’s arm injury or a kicker’s or punter’s leg injury, 
the description must designate left or right. No other injuries require the side of the injury to be disclosed. 
Historically, the player’s status for the upcoming game was classified into four categories: “Out 
(definitely will not play)”; “Doubtful (at least 75 percent chance will not play)”; “Questionable (50-50 
chance will not play)”; and, “Probable (virtual certainty player will be available for normal duty)”.384  In 
2016, the NFL changed the classifications for player injuries by: (1) eliminating the “probable” 
designation; (2) changing the definition of “questionable” to “uncertain as to whether the player will play 
in the game”; (3) changing the definition of “doubtful” to “unlikely the player will participate”; and, (4) 
only using the “out” designation two days before a game.385 The Injury Report also indicates whether a 
player had full, limited, or no participation in practice, whether due to injury or any other cause (e.g., 
team discipline, family matter, etc.).  
 
For a typical Sunday game, clubs must issue an Injury Report after practice each Wednesday, Thursday, 
and Friday of game week. If there are any additional injuries after the Friday deadline, the club must 
report these injuries to the NFL, the club’s opponent, the televising network, and the local media on 
Saturday and Sunday.  

 
The Injury Reporting Policy dictates that all injury reports be “credible, accurate, and specific within the 
guidelines of the policy.” In “unusual situations,” clubs are requested to contact the League’s public 
relations office and, when in doubt, clubs should include a player in the Injury Report. Clubs and coaches 
that violate the policy are subject to disciplinary action. If a question arises as to why a player did not 
participate in a game, the club can be required to provide a written explanation to the NFL within 48 
hours.  
 
Despite the enforcement system and disciplinary action for abuse (typically fines of $5,000 to $25,000386), 
many in the media along with coaches and players have questioned the Injury Report’s accuracy and 
value. A 2007 USA Today analysis of two-and-a-half seasons of Injury Reports found a high variance in 
the number of injuries reported by teams, with 527 reported by the Indianapolis Colts versus just 103 by 
the Dallas Cowboys.387 Interviews with coaches in that article as well as others suggested that the 
different philosophies of coaches to report even minor injuries versus only major injuries accounted for 
this variance.388 In the same article, former Pittsburgh Steelers coach Bill Cowher was quoted as saying 
that he deliberately changed the location of injuries (e.g., reporting hip instead of knee) to protect his 
players from having their injuries targeted by opponents.389 Baltimore Ravens head coach Jim Harbaugh, 
after being fined for not listing an injured player in 2012, told the media that “[t]here’s no credence on the 
injury report now…. It doesn’t mean anything. It has no value.”390 In March 2014, two former players on 
the New England Patriots stated that head coach Bill Belichick filed inaccurate and false injury reports.391 
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Many in the media have referred to the Injury Report as a “game” or “joke.”392 Nevertheless, some 
believed that the 2016 changes to the injury reporting policy allowed for even more gamesmanship.393   
 
Many clubs have policies prohibiting players from speaking to the media about injuries.394 
 
Finally, to facilitate the Injury Reporting Policy, clubs, request or require players to execute waivers 
permitting broad disclosure and use of their medical information.395 
 
With this understanding of the NFL’s policies, we can now begin our comparison to the other leagues. 
 

B. Injuries in MLB 
 

1. Injury Tracking System 
 

In 2010, MLB—with agreement and assistance from the MLBPA—launched a web-based electronic 
medical record (“EMR”) system “designed to allow trainers to have more and better information at their 
fingertips.”396  The EMR system is linked to MLB’s electronic Baseball Information System (“eBIS”),397 
that clubs use to complete the Standard Form of Diagnosis for Disabled List applications,398 which will be 
discussed in more detail below. With the EMR system, clubs’ athletic trainers enter data on “all injuries, 
illnesses, and preventative events”399 —whether baseball-related or not.400 In addition, the EMR system 
provides MLB with robust data, which—once de-identified and centralized in MLB’s Health and Injury 
Tracking System (“HITS”)—MLB can use to monitor, study, and analyze injuries in baseball.401 “HITS 
includes any injury or physical complaint sustained by a player that affects or limits participation in any 
aspect of baseball-related activity (e.g., playing in a game, practice, warm up, conditioning, weight 
training).”402 

 
2. Injury Statistics 

 
MLB’s efforts to study injury data should serve as a model for other leagues. Since the creation of MLB’s 
EMR and HITS systems, MLB has undertaken, in partnership with the Johns Hopkins University 
Bloomberg School of Public Health, to conduct and publish comprehensive studies of injuries by major 
and minor league baseball players for the purpose of amending policies and practices to better protect 
player health.403 As of the fall of 2016, doctors affiliated with MLB and their research partners have 
published studies on overall injury trends,404 hamstring injuries,405 knee injuries,406 hip and groin 
injuries,407 and traumatic brain injuries,408 in major and minor league players. Moreover, additional studies 
are forthcoming.409 
 
In 2016, the researchers discussed above published a study describing the implementation of the EMR 
and HITS systems, which included aggregate MLB injury data, shown below in Table 2-J.410 Importantly, 
“[f]or research studies, injuries are operationally defined as those that are work-related, did not occur in 
the off-season (i.e., occurred only [in] spring training, the regular season, or the postseason), were a 
primary diagnosis, and resulted in at least 1 day out of play.”411 In the Analysis Section at the end of this 
Chapter, we explain how this definition varies slightly from injury data we provide from other leagues. 
 
Table 2-J: Number of Injuries during Spring Training, the Regular Season, or Postseason over Five 
Seasons (2010-14)  
 

Year 2010 2011 2012 2013 2014 Total 
Injuries 2,076 1,641 1,347 1,270 1,249 7,583 
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Importantly, the number of injuries recorded in HITS is considerably more than the number of players 
placed on the Disabled List (“DL”), as shown in Table 2-K.  
 
Table 2-K: Number of Disabled List Designations over Five Seasons (2010–14)412  
 

Year 2010 2011 2012 2013 2014 Total 
Designations 459 515 504 519 488 2,485 

 
The DL is a roster designation for players “unable to render services because of a specific injury or 
ailment.”413 During the time players are on the DL, clubs are permitted to replace the player on the club’s 
active roster. However, not all injured players are placed on the DL. DL designations only include injuries 
that result in time loss.414 Thus, DL data underrepresents the actual total number of injuries and for that 
reason we do not use it here.  
 
Between 2010 and 2014, there were 4,614 spring training games,415 12,150 regular season games,416 and 
32 postseason games,417 for a total of 16,941 games. We can thus estimate that there are 0.45 injuries per 
game (7,583/16,941). It is important to note that injuries that would occur during practice are included in 
the total number of injuries and thus the actual mean number of injuries per game is probably lower. 
However, we think the number of injuries that occur during practice are minimal—players play 162 
games in 183 days418 and there are very limited practices during the season.419 
 
We can also calculate a rate of injuries per player-game. A 2015 study conducted by MLB’s Medical 
Director Dr. Gary Green (“Green Study”)420421 revealed that during the 2011 and 2012 seasons, players 
played a total of 138,085 regular season games.422 During this same time period, there were 2,988 
injuries.423 However, these statistics include spring training and postseason injuries. From the data above, 
we know that 71.7% of all MLB games between 2010 and 2014 were regular season games 
(12,150/16,941). If we assume that the rate of injuries is constant among spring training, regular season, 
and postseason games,424 we can estimate that between 2011 and 2012, there were 2,142 injuries in 
regular season games (2,988 x 71.7%). We can thus estimate that the rate of injuries per player-game 
during this time period is 0.016 (2,142/138,085) assuming players only suffer one injury per game.  
 
Finally, we can calculate the rate of injuries per player-season. Approximately 1,337 players played in an 
MLB regular season game in 2014.425 During 2014, there were 1,249 injuries. Thus, the rate of injuries 
per player during the 2014 regular season was 0.93 per player-season (1,249/1,337). There are two 
important points concerning this statistic: (1) this statistic represents a per player per season statistic, 
regardless of whether they played one game or all 162 games; and, (2) there is likely variation in injury 
rates among the different positions on the field.  
 
Between 2011 and 2014, the five most commonly injured body parts were upper leg (thigh) (724 
injuries), shoulder/clavicle (672), hand/finger/thumb (501), elbow (430), and knee (410).426 
 
We turn now to the incidence of concussions in MLB. The Green Study focused on exactly this issue. 
 
The Green Study reported that there were 41 concussions in MLB during the 2011 and 2012 seasons, but 
only 36 occurred during games.427 It is important to note that the Green Study acknowledged that the 
possible underreporting of concussions was a limitation of its study.428 Nevertheless, the Green Study 
offers the most reliable data on MLB concussions and we thus use it here. 
  
With 4,860 regular season MLB games occurring during these two seasons,429 there is a mean of 0.007 
concussions per game (36/4,860). From the available information regarding the total number of 
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concussions, total number of players per game, games per year, and years of data, we can calculate the 
overall rate of concussion as 0.00026 per player-game.430 
 
Finally, we can estimate the rate of concussions per player-season. As stated above, in 2014, 1,337 
players played in an MLB regular season game. In the same year, players were placed on the DL due to a 
concussion or concussion-like symptoms 21 times.431 Thus, in 2014, the rate of concussion per player-
season was 0.016 (21/1,337). 
 
The Green Study also examined the number of concussions by “athlete exposures,” or “AE.” The Green 
Study based the number of AEs on the actual number of games played by players.432 This methodology 
resulted in 138,085 AEs over the two seasons. With 36 concussions occurring in the two seasons, that is 
the equivalent of 0.26 concussions per every 1,000 AEs, or, put another way, players experienced 0.26 
concussions for every 1,000 games played. The Green Study also found that catchers experience more 
concussions than fielders,433 and “struck by batted ball” is the most likely mechanism by which a player 
sustains a concussion.434 
 
Readers might be interested in the mean number of games a player plays before suffering an injury. We 
calculated above that the rate of injuries per player-game was 0.016. Thus, we can calculate that players 
play a mean of 62.5 games before suffering one injury (1/0.016). We can also calculate the mean number 
of games a player plays before suffering a concussion. We calculated above that the rate of concussion 
per player-game was 0.00026. Thus, we can calculate that players play a mean of 3,846.15 games before 
suffering one concussion (1/0.00026). With 162 regular season games, players theoretically play a mean 
of 23.74 seasons before suffering a concussion. For context, the mean career length for a drafted player is 
about 5.6 years.435 Nevertheless, it is important to remember that these are mean statistics and thus 
includes players who play very little in the game or players who play positions less likely to suffer 
injuries or concussions. Players with a lot of play time and players at certain positions are likely to suffer 
injuries and/or concussions at rates higher than those provided here.  
 
Finally, we can calculate what percentage of player injuries are concussions. In 2014, there were 1,249 
injuries and 22 instances in which players were placed on the DL due to a concussion or concussion-like 
symptoms. Concussions thus represented 1.8% of all injuries (22/1,249). 
 

3. Injury-Related Lists 
 
MLB has three DLs: a 7-day DL, which is exclusively for players who have suffered “acute” 
concussions;436 a 10-day DL; and, a 60-day DL.437 To place a player on one of the DLs, a club must 
submit an application to MLB that includes the Standard Form of Diagnosis (appended to the MLB CBA) 
and a separate document indicating the estimated time period of recovery.438 The club doctor-prepared 
Standard Form of Diagnosis provides MLB with information about the nature of the player’s injury 
(including “Body Side,” “Part of Body Injured,” and “Body Part Detail”), the date of the injury, and the 
club doctor’s diagnosis.439 MLB may request “that a Club provide additional information in support of a 
Disabled List placement before the application is approved[.]”440 Once MLB has accepted a DL 
application, the player covered by the application must remain inactive for at least the number of days 
enumerated in the title of the DL to which he has been assigned.441 
 

4. Injury Reporting Policies 
 
Unlike the NFL, MLB does not obligate clubs to report player injuries publicly. However, the CBA 
permits clubs to disclose the following “about employment-related injuries: (a) the nature of a Player’s 
injury, (b) the prognosis and the anticipated length of recovery from the injury, and (c) the treatment and 
surgical procedures undertaken or anticipated in regard to the injury.”442  Despite this permission, club 
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doctors are “prohibited from making any public disclosure of a Player’s medical information absent a 
separate, specific written authorization from the Player authorizing such public disclosure.”443 Thus, club 
officials, such as coaches or the general manager (and not the doctor), are most likely the ones to update 
the media on player injuries.  
 
As a matter of course, clubs effectively report injuries through roster transactions. An MLB club’s active 
roster is limited to 25 players (except during September).444 If a player is injured and placed on the DL, 
his spot on the active roster will be filled by another player. Clubs publicly update their active rosters and 
DL as needed. Thus, when a player is moved from the active roster to the DL, the club is indicating that 
the player is injured.  
 

C. Injuries in the NBA 
 

1. Injury Tracking System 
 
Since 2012, the NBA has employed an EMR system, called HealtheAthlete. Cerner Corporation, the 
creator of HealtheAthlete, describes the “secure electronic platform” as “enhanc[ing] the standard of 
medical record keeping for all NBA athletes.”445 The system allows each player to have an integrated 
record of their care, gives medical personnel easy access to these records, and improves the NBA’s ability 
to track trends in player health and healthcare.446 The EMR system also “allow[s] for authorized academic 
researchers to access the data (on a de-identified basis) and conduct studies designed to improve player 
health and broaden medical knowledge” (with the NBPA’s approval, which cannot be unreasonably 
withheld).447  The CBA specifically permits disclosures of player health information to be made via 
“secure systems” with EMRs to the extent that medical disclosures are otherwise allowed by the CBA.448 
 
Prior to the EMR system, the National Basketball Athletic Trainers Association (“NBATA”), comprised 
of all athletic trainers working for an NBA club, maintained a record of “all injuries and illnesses 
sustained by NBA players.”449 An injury or illness was considered reportable if it: (1) required physician 
referral, prescription medication, or both; (2) resulted in a missed game or practice; or, (3) necessitated 
emergency care.450 Entries into the NBATA system were “completed by the team’s athletic trainer and 
cosigned by the team physician.”451 The reported data included pathology, time and place of injury or 
onset of illness, activity, and the mechanism of injury.452 The HealtheAthlete system collects the same 
data formerly recorded by the athletic trainers.453 In reviewing a draft of this Report, the NBA stated that 
the HealtheAthlete system also provides additional unspecified information. Additionally, since 2014, the 
NBA has worked with the international biopharmaceutical services firm Quintiles to analyze injury data 
and provide reports to the NBA and NBPA.454  

 
2. Injury Statistics 

 
The most recent comprehensive study on NBA injury rates was led by Dr. Mark C. Drakos and published 
in Sports Health in 2010.455 The study looked at injury data from the NBATA injury database for 17 
seasons (1988–89 through 2004–05).456 The Drakos study stated that it did not examine injury rates “for 
practices and pre-season games” due to “unreliable reporting methods and lack of a standardized 
protocol.”457 Given the source of the data, “injuries” as defined in the study included those: (1) requiring 
physician referral, prescription medication, or both; (2) resulting in missed games or practices; and, (3) 
those requiring emergency care.458 Additionally, the study only included injury data for injuries that 
occurred during the NBA regular season.459 
 
The Drakos study acknowledged that it was limited by the fact that the injury data may be underreported 
for a variety of reasons.460 Additionally, the length of study complicates the analysis, as it seems likely 
that over the 17 seasons knowledge about injuries and attitudes towards reporting injuries changed, 
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resulting in changes in the data over time. Nevertheless, the Drakos study provides the most reliable 
publicly-available data on NBA player injuries and we thus use it here. 
 
Like the Green Study discussed above in MLB, the Drakos study examined injury rates through AEs, 
defined as “1 athlete appearing in 1 game.”461 During the time period studied, there were 6,287 injuries in 
regular season games.462 The study determined there was an injury rate of 19.1 per 1,000 AEs.463  
 
Using the data from the Drakos study, we can also calculate several other statistics. Over the 17 seasons, 
there was a mean of 369.8 injuries per season (6,287/17). Also, during the time period studied, there were 
38,268 regular season NBA games.464 Thus, there were 0.16 injures per regular season NBA game 
(6,287/38,268). 
 
To determine additional statistics, we used data from basketball-reference.com for the 17 seasons covered 
by the Drakos study. During these seasons, players made a total of 387,673 game appearances. Thus, the 
injury rate per player-game was 0.016 (6,287/387,673). Additionally, during the seasons of the study, 
there were a total of 7,115 player-seasons.465   Using the Drakos study’s calculation of 6,287 injuries, we 
can calculate that the injury rate per player-season was 0.88 (6,287/7,115). Again, there are two important 
limitations to this statistic: (1) this statistic represents a per player-season statistic, regardless of whether 
he played one game or all 82 games; and, (2) there is likely variation in injury rates among the different 
positions on the court.  
 
According to data in the Drakos study, the most commonly injured body parts during regular season 
games were ankles (66.1 injuries per season), knee (29.5), femur (28.4), lumbar spine (28.3), and tibia 
(25.4).466 Ankle sprains (distinct from all ankle injuries) were the most common injury (62.7 per 
season).467 
 
Concussions were among the least-reported injuries in the study. During the 17-year period, there were 
only 53 reported concussions that occurred during games, which accounted for only 0.8% of total injuries 
reported during games and contributed to only 0.4% of games missed.468 With 38,268 games played 
during the period, a diagnosed concussion occurred only once every 722.0 games, or a mean of 0.0014 
per game. Over the length of the Drakos study, the rate of concussion was 0.00014 per player-game 
(53/387,673). During the 2013–14 season, there were only nine reported concussions,469 a mean of one 
every 136.7 games, or 0.007 per game. Players made 25,618 game appearances during the 2013–14 
season,470 and therefore suffered a per player-game concussion rate of 0.00035 (9/25,618). Additionally, 
during the 2013–14 season, 483 players played in the NBA. Thus, there were 0.019 concussions reported 
per player-season (9/483). 
 
Readers might be interested in the mean number of games a player plays before suffering an injury. We 
calculated above that the rate of injuries per player-game was 0.016. Thus, we can calculate that players 
play a mean of 62.50 games before suffering one injury (1/0.016). We can also calculate the mean number 
of games a player plays before suffering a concussion. We calculated above that the rate of concussion 
per player-game was 0.00035. Thus, we can calculate that players play a mean of 2,857.14 games before 
suffering one concussion (1/0.00035). With 82 regular season games, players theoretically play a mean of 
34.8 seasons before suffering a concussion. For context, the mean career length for a player is about 4.8 
years.471 Nevertheless, it is important to remember that this is a mean statistic and thus includes players 
who play very little in the game. Players with more game time are likely to suffer concussions at rates 
higher than those provided here.  
 
Finally, as stated above, during the time period of the Drakos Study (1988–2005), concussions 
represented only 0.8% of game injuries. Based on increased attention to concussions since 2005, it seems 
likely that this proportion has increased. However, we do not have more recent injury data against which 
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to compare recent concussion data.472 For this reason, we also do not provide a Figure showing 
concussions as a percentage of injuries, as we do for the NFL, MLB, and NHL.  
 

3. Injury-Related Lists 
 

NBA rosters are generally limited to 15 players, divided between an Active List and an Inactive List.473 A 
club typically has 12 or 13 players on its Active List, who are eligible to play in games, and then has 2 to 
3 players on the Inactive List who cannot play.474 While NBA clubs generally place their injured players 
on the Inactive List, healthy players can also be on the Inactive List.475 Thus, the NBA has no list specific 
to injured players. Moreover, players are not required to be on the Inactive List for any specific period of 
time. Consequently, like in the NFL, NBA clubs can declare players inactive for as little as one game at a 
time.  
 

4. Injury Reporting Policies 
 
Like the NFL, the NBA obligates clubs to report player injuries publicly, including the nature of the 
player’s injury.476 The CBA authorizes each club to make public injury information relating to its players, 
so long as the information relates solely to the reasons that a player is not rendering his services as a 
player.477 Further, a player or his immediate family (where appropriate) “shall have the right to approve 
the terms and timing of any public release of medical information relating to any injuries or illnesses 
suffered by that player that are potentially life- or career-threatening, or that do not arise from the player’s 
participation in NBA games or practices.”478 
 
In practice, NBA clubs release injury reports prior to every game, describing a player’s status (out, 
doubtful, questionable, probable) and the nature of the player’s injury, including the injured body part. 
 

D. Injuries in the NHL 
 

1. Injury Tracking System 
 
The NHL’s injury tracking system is part of the Athlete Health Management System (“AHMS”). The 
AHMS is the NHL’s “electronic health records system focusing on the diagnosis, treatment and 
rehabilitation of injuries suffered by athletes in the course of athletic competition and training.”479The 
AHMS “has an injury surveillance component,” which requires “NHL Athletic Team Trainers/Therapists 
and Team Physicians [to] document[] all injuries using a standardised ‘injury/illness event’ (IIE) form for 
each event causing a player to miss one or more games.”480 “Medical staff [are] also instructed to create 
an IIE for each event needing medical assessment and treatment, regardless of time loss.”481 
 

2. Injury Statistics 
 
The most comprehensive study on NHL injury rates was led by Carly McKay and published in the British 
Journal of Sports Medicine in 2014.482 The study looked at injury data from the AHMS for six seasons 
(2006–07 through 2011–12).483   
 
The McKay study acknowledged that it was limited by the potential underreporting of injuries,484 as is a 
common and complex occurrence in injury surveillance. Additionally, it acknowledged the possibility that 
athletic trainers’ practices in reporting injuries vary among the clubs.485 Nevertheless, the McKay study 
provides the best available data on NHL player injuries and we thus use it here. 
 
Like the MLB and NBA studies discussed above, the McKay study examined injury rates through AEs. 
This study defined 1 AE as 1 player participating in 1 game.486 During the time period studied, there were 
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4,368 injuries during regular season games.487 Thus, using this methodology, there was an injury rate of 
15.58 injuries per 1,000 AEs. 
 
However, the study also presented injury rates per hours of ice time, where exposure was measured in 
terms of the number of hours on the ice. Using this methodology, the study determined that there were 
49.4 injuries per 1,000 hours on the ice.488 The study explained that the approximately threefold increase 
in injury rate is due to the fact that no player (other than the goaltender) plays the entire 60-minute 
game.489   
 
Using the data from the McKay study, we can also calculate several other statistics. During the time 
period studied, there were 7,380 NHL regular season games.490 Thus, there were 0.59 injuries per game 
(4,368/7,380).  
 
From the available information regarding the total number of injuries, total number of players per game, 
games per year, and years of data, we can calculate the overall rate of injury per player-game as 0.015.491 
Additionally, during the seasons of the study, there were a total of 5,145 player-seasons.492 With 4,386 
injuries during this span, there was thus a mean of 0.85 injuries per player-season (4,386/5,145). Again, 
there are two important limitations to this statistic: (1) this statistic represents a per player-season rate, 
regardless of whether they played one game or all 82 games; and, (2) there is likely variation in injury 
rates among the different positions on the ice.  
 
The study found that the most common injuries were to the head (16.8%), thigh (14.0%), and knee 
(13.0%).493 Additionally, body checks were the most frequent cause of injury at 28.6%.494 
 
Turning to concussions in the NHL, there are two principal studies.495 In an independent study led by Dr. 
Richard A. Wennberg and published in the Canadian Journal of Neurological Sciences in 2008 examined 
concussion as reported in the media for ten NHL seasons (1997–98 through 2007–08).496 While media 
reported concussion data is not the ideal data set, the NHL and NHLPA declined our requests for data on 
the number of concussions suffered over the last ten years. The Wennberg study concluded that the 
concussion incident rate during these seasons was 1.45 per 1,000 AEs, with an AE defined as one player 
playing in one NHL game.497 The Wennberg study reported that there was a total of 688 concussions over 
the ten years studied,498 which we can calculate equals a mean of 68.8 reported concussions per season, or 
.058 per regular season game.499 From data provided by the Wennberg study, we can calculate that player 
exposures (i.e., games played) was a total of 477,240 games during the seasons studied.500 Thus, the rate 
of concussions per player-game is 0.0014 (0.688/477,240).  
 
In 2011, the doctors in charge of the NHL/NHLPA Concussion Program501 published their own study 
concerning NHL concussion rates.502 The NHL/NHLPA study examined concussions reported by club 
doctors on standardized injury reporting forms for the seasons of 1997–98 through 2003–04.503 The 
NHL/NHLPA study reported a total of 559 concussions during the time period studied,504 equaling a mean 
of 79.9 concussions per season, or 0.068 per regular season game.505 If we estimate that 38 players play 
per game,506 we can estimate that during the seasons analyzed by the NHL/NHLPA study, players played 
a total of 313,158 games.507 Thus, according to the data from the NHL/NHLPA study, the rate of 
concussions per player-game is 0.0018 (559/313,158). The NHL/NHLPA study also calculated those 
statistics as the equivalent of 1.8 concussions per 1,000 player-hours on the ice.508 
 
As awareness of concussions has grown, and reporting of concussions has likely improved, more recent 
data concerning concussions are more useful. The NHL does not make its concussion data publicly 
available like the NFL, but, nevertheless, it was reported that there were 78 concussions during the 2012–
13 regular season and 53 concussions during the 2013–14 regular season.509 However, because of a work 
stoppage, there were only 48 games during the 2012–13 regular season, rather than the normal 82. We can 
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extrapolate that 78 concussions during 48 regular season games is the equivalent of 133 concussions 
during a normal 82 game regular season.510 53 concussions reportedly suffered during a full-length 2013–
14 regular season is considerably less (60.2%) than the 133 concussions during a hypothetical full-length 
2012–13 regular season, which necessarily calls the data into question. Nevertheless, as stated earlier, the 
NHL and NHLPA declined to provide more recent or reliable data on concussions and thus we rely on the 
best available data.  
 
There were a total of 1,950 regular season games in the 2012–13 and 2013–14 regular seasons.511 With 
131 concussions having occurred during these season, we can calculate that a concussion occurred once 
every 14.9 regular season games,512 equivalent to a rate of 0.067 per regular season game.513 Again, 
estimating that 38 players play per game, we can estimate that players played a total of 74,100 games 
during the 2012–13 and 2013–14 seasons.514 We can thus calculate that the rate of concussions per player-
game during those seasons was 0.0018 (131/93,480). This rate is slightly more than that from the 
Wennberg study and matches the rate calculated using data from the NHL/NHLPA study.  
 
We can also try to calculate the number of concussions per player-season. Using the extrapolated 
concussion data for the 2012–13 season, we can estimate a hypothetical total of 186 concussions during 
the 2012–13 and 2013–14 seasons. Using data from the McKay study, we can calculate that there during 
the time period studied (2006–12), a mean of 857.3 players played each season.515  If we assume that the 
mean number of players played for the 2012–13 and 2013–14 seasons was the same as during the time 
period of the McKay study, we can estimate that there are 0.108 concussions per player-season 
(186/1,714.6).516 
 
Readers might be interested in the mean number of games a player plays before suffering an injury. We 
calculated above that the rate of injuries per player-game was 0.016. Thus, we can calculate that players 
play a mean of 62.5 games before suffering one injury (1/0.016). We can also calculate the mean number 
of games a player plays before suffering a concussion. We calculated above that the rate of concussion 
per player-game was 0.0018. Thus, we can calculate that players play a mean of 555.56 games before 
suffering one concussion (1/0.0018). With 82 regular season games, players theoretically play a mean of 
6.8 seasons before suffering a concussion. For context, the mean career length for a player is about 5.6 
years.517 Nevertheless, it is important to remember that this is a mean statistic and thus includes players 
who play very little in the game. Players with more game time are likely to suffer concussions at rates 
higher than those provided here.  
 
Finally, by combining data from the different studies, we can estimate what percentage of player injuries 
are concussions. The McKay study found that there was a mean of 728 injuries per season during the 
2006–07 through 2011–12 regular seasons. Again in an effort to use the most recent data, there was an 
estimated mean of 93.0 concussions per season during the 2012–13 and 2013–14 regular seasons, 
assuming the 2012–13 season was normal length (186/2). Based on these statistics, we can estimate that 
12.8% of regular season injuries are concussions (93/728).518 
 

3. Injury-Related Lists 
 
Like the NFL, injured NHL players are placed on different lists depending on the expected duration of the 
injury and the timing of the injury. 

First, the Injured Reserve List (“IR”) is for a player “reasonably expected to be injured, ill or disabled and 
unable to perform his duties as a hockey Player for a minimum of seven (7) days from the onset of such 
injury, illness or disability.”519 NHL club rosters are limited to 23 players.520 During the time a player is 
on IR, the club can replace him on the roster.521 
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Second, players who fail the pre-season physical are placed on the Injured Non-Roster list.522 A player on 
the Injured Non-Roster list does not count against the club’s 23-man roster.523 NHL clubs are permitted to 
have up to 50 players under contract,524 thus, the purpose of the Injured Non-Roster list is unclear. 
 
Third, like the NFL, players injured for only a short period of time are only temporarily declared inactive. 
NHL clubs have 23-man rosters. But clubs are only permitted to have 20 players play in each game. Thus, 
clubs declare three players inactive for each game. As in the NFL, the players declared inactive are 
frequently players with an injury that is expected to keep them out of only for a game or two.   
 

4. Injury Reporting Policies 
 
Like the NFL, the NHL requires clubs to report publicly information about player injuries. Specifically, 
clubs are “required to disclose that a player is expected to miss a game due to injury, or will not return to 
a game following an injury.”525 Additionally, “Clubs are prohibited from providing untruthful information 
about the nature of a player injury or otherwise misrepresenting a player’s condition.”526   
 
The CBA authorizes clubs to publicly disclose the nature of a player’s injury, the prognosis and 
anticipated recovery time, and the treatment and surgical procedures that have been or will be 
undertaken.527528 Nevertheless, unlike in the NFL, clubs are not required “to disclose the specific nature of 
player injuries.”529 Accordingly, individual clubs may disclose information as they see fit, and 
designations such as “upper-body injury” and “lower-body injury” are both common and acceptable.530 
The NHL may fine clubs for failing to abide by the policy, but the NHL does not publicly disclose those 
fines.531 
 

E. Injuries in the CFL 
 

1. Injury Tracking System 
 
Research has not revealed any injury tracking system in use by the CFL. 

 
2. Injury Statistics 

 
There has not been a comprehensive study of general injury rates in the CFL, perhaps because CFL clubs 
are not required to publicly report injuries, as will be discussed below.532  
 
In 2010, the CFL implemented a concussion protocol, requiring the standardization of concussion 
reporting and allowing the League to more accurately track concussions.533 In the first year of the new 
protocol, there were 50 reported concussions in 85 CFL games for a mean of 0.59 per game.534 It is 
unclear whether this data includes pre-season or postseason games.535 
 
The CFL does not publicize its concussion data in the same manner as the NFL. Thus, it is challenging to 
find more recent statistics concerning the number of concussions in the CFL. However, in a 2015 news 
article, Dr. Dhiren Naidu, the club doctor for the CFL’s Edmonton club, stated that in 2014, there was a 
mean of slightly more than eight concussions per club.536 With nine CFL clubs, that means there were 
slightly more than 72 concussions in the CFL in 2014. In the same article, it was reported that 
concussions in the CFL “dropped by 25 percent in 2015.”537 Thus, if we assume that the number of 
concussions in 2014 was 76 (which is closer to eight per club than nine per club), a 25% reduction would 
mean that there were 57 concussions in 2015. Thus, in 2015, there was an estimated mean of 0.704 
concussions per game.538  
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Using this estimated number of concussions in 2015, total number of players per game, and games per 
year, we can calculate a rate of 0.0080 concussions per player-game.539 With this statistic we can also 
calculate that the mean number of games a player plays before suffering one concussion is 125.0 
(1/0.0080). With 18 regular season games, players theoretically play a mean of 6.9 seasons before 
suffering a concussion. Nevertheless, it is important to remember that this is a mean statistic and thus 
includes players who play very little in the game or players who play positions less likely to suffer 
concussions. Players who play a lot and players at certain positions are likely to suffer concussions at 
rates higher than those provided here. 
 

3. Injury-Related Lists 
 
CFL clubs maintain a 44-player active roster, a two-player reserve list,540 and a 10-player practice-squad 
roster.541  In the event that a player is injured, his club may place him on either a six-game or one-game 
Injured List, depending on the severity of the injury.542 Players on either Injured List do not count toward 
the club’s roster limits.543   
 

4. Injury Reporting Policies 
 
The CFL does not require public disclosure of injuries, but clubs report injuries to the CFL through the 
process of placing a player on the Injured List, and clubs must report concussions to the League.544  
 

F. Injuries in MLS 
 

1. Injury Tracking System 
 
Like the NBA, MLS uses the “HealtheAthlete” EMR system for recording player medical information 
and tracking injuries.545 Cerner Corporation, the creator of HealtheAthlete, describes the “secure 
electronic platform” as providing the ability to “improve the standard of medical record keeping for 
injured athletes, as well as ease communication between the athlete’s key care providers.”546 Additionally, 
according to Cerner, the platform “allows MLS athletic trainers to increase the accuracy of injury 
documentation by accessing the platform from any location and integrating care-related media, like notes, 
X-rays, and MRIs, directly into the athlete’s injury report.”547 Athletic trainers are required to “document 
soccer related Player complaints, injuries, treatments, [and] medications, including over-the-counter 
medications[.]”548  
 

2. Injury Statistics 
 
The only study ever done of MLS injury rates was performed by San Jose Earthquakes athletic trainer 
Bruce E. Morgan following MLS’ inaugural 1996 season.549 The study determined that MLS players 
suffered injuries at a rate of 35.3 per 1,000 hours of game play.550   
 
Data from the MLS’ HealtheAthlete system are not publicly available and thus it is difficult to provide 
current MLS injury data. More helpful data can be derived from studies or reports concerning injury rates 
in the Union of European Football Associations (“UEFA”), a European soccer organization whose 
members generally include the best soccer clubs in the world and who play in some of the best soccer 
leagues in the world (such as the English Premier League and Spain’s La Liga). While UEFA and MLS 
are different soccer organizations, we nonetheless believe that data from UEFA, an elite soccer 
organization like MLS, can be instructive of the injury rates in MLS. Indeed unless and until MLS makes 
its own data public, we think the UEFA data provides the best proxy estimate of the underlying injury rate 
in that league. 
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In 2014, UEFA released a report on injuries suffered by players playing for a selection of 29 (out of 54) 
UEFA member clubs (“UEFA Report”).551 The UEFA Report does not provide a definition for a 
reportable injury. Nevertheless, the UEFA Report stated that the mean match injury incidence for all 
clubs was 23.2 injuries per 1,000 hours of match play during the 2013–14 season.552 Additionally, a study 
done of UEFA injuries from 2001 to 2008 determined that players suffered injuries at a rate of 27.5 per 
1,000 hours of game play.553 
 
The UEFA Report acknowledges two relevant limitations. First, it acknowledged that the Report only 
includes injuries from one season.554 Second, the UEFA Report acknowledged that there is variation 
among the clubs in injury incidence,555 which might be explained by different practices in the reporting of 
injuries. For example, the UEFA Report does not discuss a standardized injury reporting system or 
process among the clubs. Nevertheless, the UEFA Report provides the most reliable data on UEFA player 
injuries and we thus use it here. 
 
The UEFA Report determined that the body parts most commonly injured during games are thigh 
(27.0%), knee (17.5%), ankle (14.6%), hip/groin (13.8%), and lower leg/Achilles tendon (7.6%).556 
 
Using the data from the UEFA Report, we can also calculate several other statistics. The UEFA Report 
included data from 29 clubs.557 Additionally, the UEFA Report found there to be a total of 739 injuries 
from games,558 for a mean of 25.5 injuries per club for the 2013–14 season (739/29).  
 
The UEFA report also reported that the clubs participating in the study played a mean of 59 games,559 for 
a total of 1,711 games played by the clubs (59 x 29). To provide an accurate analysis of the injuries per 
game, we can only count games in which the clubs played against one another as one game, i.e., we only 
count the unique games. We thus reviewed the 2013–14 seasons of the 29 clubs (which participate in 12 
different leagues) and determined that the clubs played 327 games against one another. Thus, the clubs 
played in a total of 1,384 unique games (1,711 less 327). With this number of games, we can calculate 
that there were 0.53 injuries per UEFA game (739/1,384). 
 
We can also calculate injury rates per player. Data on player participation during the 2013–14 season was 
not readily available. Thus, we make our best estimates. There are generally 11 players per club in a 
soccer game at a time. FIFA’s560 rules limit clubs to three substitutions in official games.561 Thus, we can 
estimate that 14 players play in each game per club, assuming clubs use all of their substitutions. As a 
result, we can estimate that were 19,376 player appearances during 2013–14 games (14 x 1,384). We can 
then estimate a rate of 0.038 injuries per player-game (739/19,376). We again remind the reader there is 
likely variation among the different positions on the field. 
 
The UEFA Report found that the most common injuries were to the thigh (27.1%), knee (18.5%), and 
hip/groin (14.5%).562 
 
The UEFA Report reported 14 concussions during games.563 Using the above statistic of 1,384 unique 
games, we can calculate a mean of 0.010 concussions per game (14/1,384). With an estimated 19,376 
player appearances, we can thus also estimate that the rate of concussion per player-game was 0.00072 
(14/19,376).  
 
Readers might be interested in the mean number of games a player plays before suffering an injury. We 
calculated above that the rate of injuries per player-game was 0.038. Thus, we can calculate that players 
play a mean of 26.32 games before suffering one injury (1/0.038). We can also calculate the mean number 
of games a player plays before suffering a concussion. We calculated above that the rate of concussion 
per player-game was 0.00072. Thus, we can calculate that players play a mean of 1,388.89 games before 
suffering one concussion (1/0.00072). Nevertheless, it is important to remember that this is a mean 
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statistic and thus includes players who play very little in the game. Players who play a lot are likely to 
suffer concussions at rates higher than those provided here.  
 
Finally, we can calculate what percentage of injuries were concussions. The UEFA report found that 14 of 
739 injuries were concussions, equal to 1.9%.   
 
MLS, without explanation, has refused to publicly release data on the number of concussions suffered by 
its players.564 
 

3. Injury-Related Lists 
 
MLS club rosters are limited to 28 players.565 Injured players can be placed on two different lists, 
depending on the severity of the injury. 
 
First, players with “short-term” injuries are placed on the Disabled List (“DL”) and replaced on the roster 
with another player.566 The player must remain on the DL for a minimum of six matches.567   
 
Second, players who have suffered season-ending injuries are placed on the Season Ending Injury List.568 
These players are then replaced on the club’s roster.569 
 

4. Injury Reporting Policies 
 
Like NFL clubs, MLS clubs are required to submit injury reports about players’ statuses.570 MLS requires 
clubs to include in their “Match Notes” information about player injuries.571 Match Notes are programs of 
pre-game information including rosters, statistics, and other information about the game that are publicly 
available. In the Match Notes, the clubs must designate a player either as “out” or “questionable,” indicate 
the affected part of the body, and provide an injury diagnosis.572 According to the MLS Medical Manual, 
the “injury reports should be as accurate as possible.”573   
 
Policies concerning the public reporting of injuries can seem somewhat contradictory. The CBA dictates 
that public reporting of player injuries be limited to medical information relating to why the player “ha[s] 
not been, [is] not, or may not be rendering playing services as an MLS player.”574 However, the MLS 
Medical Manual directs that “[i]n circumstances where a player injury or illness requires a complex 
medical examination (e.g., to review a surgical procedure),” the club doctor or athletic trainer can 
publicly describe “the nature of the injury or illness, the prescribed treatment or rehabilitation, and the 
excepted timing of the player’s return to action.”575 While the MLS Manual does say the club doctor or 
athletic trainer should first consult with the player,576 there is no indication the player can prevent the club 
doctor or athletic trainer from discussing his medical condition.   
 

G. Analysis 
 
Tables 2-L and 2-M summarize some of the key injury-related statistics and policies. Nevertheless, it is 
important to understand the limitations of the injury statistics. At the beginning of this Chapter, we 
identified various limitations with analyzing injury statistics, including that injuries in sports are likely 
underreported and that there are important differences between the leagues including practice and game 
scheduling, EMR systems, and injury definitions. Moreover, for each of the leagues, we described various 
limitations or statistical assumptions we made to calculate the statistics discussed in these tables. 
Additionally, for the reasons discussed above, the injury statistics for MLS include MLS-specific data as 
well as the data provided by the UEFA Report.  
 
Table 2-L: Comparison of Leagues’ Regular Season Injury Statistics577 
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 NFL MLB NBA NHL CFL578 UEFA MLS579 

Electronic 
Tracking 
System 

Yes Yes Yes Yes No N/A580 Yes 

Mean Injuries 
Per Season581 1,511.0 1,516.6 369.8 728.0 N/A N/A N/A 
Rate of 
Injuries Per 
Player-Season 

0.69 0.93 0.88 0.85 N/A N/A582 N/A 

Mean 
Concussions 
Per Season583 

160.0 18.0 9.0 93.0 57.0584 N/A585 N/A586 

Rate of 
Concussions 
Per Player-
Season 

0.073 0.016 0.019 0.108 N/A587 N/A588 N/A 

Concussions 
As Percentage 
of Injuries589 

10.5% 1.8% 2.4% 12.8% N/A 1.9% N/A 

Mean Injuries 
Per Game 5.90 0.45 0.16 0.59 N/A 0.53 N/A 
Rate of Injury 
Per Player-
Game  

0.064 0.016 0.016 0.016 N/A 0.038 N/A 

Regular 
Season Games 
Per Player-
Injury 

15.60 62.50 62.50 62.50 N/A N/A N/A 

Most Common 
Injury/Injured 
Body Part590 

Concussio
n 

Upper leg 
(thigh) 

Ankle 
Sprain Head N/A Thigh N/A 

Concussions 
Per Game 0.625 0.007 0.007 0.067 0.704 0.010 N/A 
Rate of 
Concussion 
Per Player-
Game591 

0.00679 0.00026 0.00035 0.00180 0.00800 0.00072 N/A 

Games Per 
Concussion 
Per Player 

147.10 3,846.15 2,857.14 555.56 125.00 1,388.89 N/A 

 
Table 2-M: Comparison of Leagues’ Injury Reporting Policies 
 

 NFL MLB NBA NHL CFL UEFA MLS 
Authorized to 
Disclose 
Injuries 
(Existence 
and Nature) 

By waiver Yes Yes Yes No N/A Yes 
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Required to 
Disclose 
Existence of 
Injuries  

Yes No Yes Yes No N/A Yes 

Required to 
Disclose 
Nature of 
Injuries 

Yes No Yes592 No No N/A Yes 

 
Before proceeding with our analysis, there are some important limitations to our comparison of injury 
statistics across the leagues that should be noted.  
 
First, in describing the leagues’ injury statistics, we are limited by the injury definitions used by the 
leagues and studies. These definitions vary slightly among the leagues. Generally speaking, the NFL, 
NBA, and NHL report all player injuries that result in treatment, regardless of whether the injury causes 
the player to miss a practice or game. In contrast, MLB’s publicly available injury data (through the 
research studies conducted by its partners and affiliates), only includes injuries that cause a player to miss 
“at least 1 day… of play.” Thus, MLB’s injury data is low as compared to the other leagues.  
 
Second, the data comes from different time periods. Generally speaking, the injury data for the NFL is 
from 2009–16, for MLB from 2010–14, for the NBA from 1988–2005, and the NHL from 2006–12. It is 
possible that injury rates and injury reporting practices have changed over time. Nevertheless, we believe 
that this is still sufficiently reliable and transferrable to the present and thus provides useful information 
for examining the injury rates across the different sports leagues. 
 
With these limitations in mind, we turn now to an analysis of the data. 
 
The NFL’s injury rates appear to be much higher than those of the other leagues. Indeed, if one combines 
the estimated mean number of injuries suffered per game in MLB, the NBA, and the NHL, the estimated 
mean number of injuries suffered per game in the NFL is approximately 4.9 times higher than the sum of 
those other leagues. Additionally, if one combines the per-game concussion rates of all of the non-football 
leagues (including UEFA), the NFL’s concussion rate is approximately 6.9 times higher than the sum of 
those other leagues. 
 
Nevertheless, it is important to point out one area in which the NFL may not be more injurious. The 
NFL’s rate of concussions per player-season is 0.073; the NHL’s is 0.108. Thus, if one were to imagine a 
comparison of one NFL player and one NHL player, the NHL player would be more likely to suffer a 
concussion in his next regular season than the NFL player during his next season. However, this 
discrepancy is due to the fact that the NHL plays substantially more regular season games than the NFL 
(82 versus 16). When comparing concussion statistics on a per game basis, an NFL player is 
approximately 3.8 times more likely to suffer a concussion in a regular season game as compared to an 
NHL player (0.00679/0.00180).  
 
In addition, limiting our analysis to the leagues’ regular season games (a function of available data) 
underestimates injury rates. As shown in Section II.A on NFL injury rates, there are a significant number 
of injuries and concussions sustained during NFL practices and during the pre-season (90 concussions in 
2015 practices and pre-season games). In particular, pre-season NFL training camps can often be 
extremely physical as players fight to prove themselves and make the club.593 With that increased level of 
intensity and physicality comes injuries and concussions.  The reader should bear this limitation in mind.  
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It is beyond our expertise to recommend specific on-the-field rule changes for professional football, but 
we acknowledge that the rules of play can have an important impact on minimizing player injury. Rule 
changes have historically been implemented to increase the safety of the game, and that trend continues 
today.594 However, the effects of these changes are not always clear at the outset: some injury-reducing 
rule changes may inadvertently induce other types of risk-taking behavior, or reduce certain injuries while 
exacerbating others. As in any contact sport, a certain number of injuries in football are unavoidable. 
Which on-the-field changes would be desirable depends on a multi-factorial analysis of the benefits and 
drawbacks of the current version of the game (in regards to health and otherwise), the benefits and 
drawbacks of moving to a radically different game, and a method of weighing those benefits and 
drawbacks against the welfare consequences of injuries to players and players’ own desires and goals as 
they define them. Thus, while we welcome recommendations for rule changes to improve player safety 
made by appropriate experts, evaluated in light of what players themselves want, we are not in a position 
to make these determinations as a definitive matter. Ultimately, we conclude that we are likely to be far 
more effective in protecting and promoting player health via off-the-field intervention than by suggesting 
that the game itself fundamentally change.  
 
In our efforts to improve and promote player health, we instead focus our analysis on three of the issues 
discussed above: (1) injury tracking systems; (2) injury-related lists; and, (3) policies concerning public 
reporting of injuries. 
 
Injury Tracking Systems 
 
Each of the Big Four leagues and MLS has an injury tracking system of some kind. Discussions with 
experts on this issue indicated that the injury tracking systems are generally comparable; each of them is a 
sophisticated and modern system that should enable accurate reporting and provide interesting and useful 
data. The differences may come in how the leagues use the data that is available to them. 
 
The NFL and NBA employ Quintiles, a health information technology firm, to perform sophisticated data 
analysis concerning player injuries. While the studies discussed above demonstrate that the other leagues 
have occasionally made injury data available for analysis, our research has not revealed whether the other 
leagues perform an ongoing annual analysis like Quintiles does for the NFL and NBA. The academic 
studies discussed above demonstrate that such analyses are possible. We will discuss this issue and others 
in the Recommendations Section below. 
 
Injury-Related Lists 
 
The NFL, NBA, and NHL all permit their clubs to declare players inactive one game at a time,595 which is 
generally advantageous to players. We use the NFL as an example. In the NFL, clubs have a 53-man 
Active/Inactive List, only 46 of whom can be active for the game each week. The remaining seven 
players are placed on the Inactive List for the game, i.e., benched, either for injury or skill purposes, but 
are available to play in the next week’s game. This arrangement permits players the opportunity to remain 
on the roster but to rest and treat an injury without immediately rushing back to play. At the same time, 
because clubs are constantly struggling with having the best players available as well as likely having 
multiple injured players, players will still likely feel pressure to return as soon as possible so that the club 
can deactivate other injured players and avoid seeking a replacement. 
 
The Active/Inactive List is also interrelated with the Injured Reserve list, designated for players with 
longer-term injuries. Generally, once a player is on Injured Reserve, he is no longer eligible to play that 
season. However, by placing the player on Injured Reserve, the club can replace the player on the 53-man 
Active/Inactive List. Thus, there are important implications in determining whether the player’s injury is 
short-term and the club only has to declare him inactive for a game or two, or whether the player’s injury 
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is more severe and requires the player to be placed on Injured Reserve (which also allows the club to 
obtain a replacement player to join the 53-man roster).  
   
The interplay between the short-term Inactive List and the longer term Injured Reserve list is particularly 
important concerning concussions. As discussed in the full Report, concussions present uncertain 
recovery times, are challenging to diagnose and treat, and present particularly acute long-term concerns. 
MLB is the only sport with a concussion-specific injured list. We discuss this in more detail in the 
Recommendations Section. 
 
Injury Reporting Policies 
 
There are three variations in the leagues’ injury reporting policies. 
 
First, the NFL, NBA, NHL, and MLS require clubs to disclose publicly players’ injury statuses. 
 
Second, the NFL, NBA and MLS require clubs to disclose publicly the nature of player injuries. While 
the NHL requires clubs to disclose whether a player will miss a game or not return to a game due to 
injury, the NFL and NBA (in practice) require that the club identify the player’s body part that is injured. 
Below, we make a recommendation concerning this issue. 
 
Third, in MLB, the NBA, the NHL, and MLS, the CBAs specifically describe what type of information 
the clubs are permitted to disclose publicly. The NFL CBA is silent on this issue. Instead, NFL clubs 
seemingly rely on players’ individually executed waivers to obtain permission to disclose publicly player 
health information. 
 
In considering whether the NFL should make changes to its Injury Reporting Policy, it is important to 
understand what the concerns might be with the current Policy. We discuss two possibilities. 
 
First, there is a general concern about an individual’s medical information being made publicly available. 
Codes of ethics596 and laws597 relevant to the medical profession generally prohibit the disclosure of an 
individual’s medical information to a third party without permission. These codes and laws are grounded 
in the historical notion that an individual’s health information is “sacred.”598 However, the relevant codes 
of ethics and laws also permit an individual’s medical information to be disclosed to a third party without 
permission in certain contexts, including where the employer is providing healthcare to an employee,599 as 
is the case in the NFL. These laws recognize that in certain situations employers have a legitimate interest 
in an employee’s medical information, such as where the employee’s medical information pertains to the 
employee’s ability to perform the job or for workers’ compensation purposes.600   
 
Nevertheless, disclosure to employers is different from disclosure to the general public. The question is 
then whether the public or the NFL has sufficient interest in a player’s medical information to override a 
player’s right to keep his medical information confidential. The reasons the NFL favors disclosure are 
also relevant to our second concern with the NFL’s Injury Reporting Policy. 
 
The second concern with publicly disclosing player health information relates to the potential for 
targeting injuries. The NFL’s Injury Reporting Policy requires clubs to disclose the location of a player’s 
injury. This disclosure creates the possibility that opposing players will target the location of a player’s 
injury in an attempt to knock the player out of the game. For example, prior to the 2015 Super Bowl, New 
England Patriots cornerback Brandon Browner said he would encourage his teammates to target and try to 
hit the injured shoulder of Seattle Seahawks safety Earl Thomas and the injured elbow of Seahawks 
cornerback Richard Sherman.601 Similarly, in the 2012 NFC Championship game, New York Giants 
special teams players Jacquian Williams and Devin Thomas discussed targeting San Francisco 49ers kick 
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returner Kyle Williams due to his history of concussions.602 We discuss this concern further in the 
Recommendation Section.  
 
The purpose for the NFL’s Injury Reporting Policy, including the requirement that the nature of a player’s 
injury be disclosed, largely relates to gambling. The NFL’s Injury Reporting Policy was created 
specifically for the purpose of preventing gamblers from having inside information about player 
injuries.603 More specifically, the NFL is concerned with how the importance of inside information might 
affect the integrity of its games. Gamblers will seek inside information, including player injury 
information, and there is no better source for player injury information than the players themselves. Inside 
information about player injuries can lead to closer relationships between gamblers and players, leading 
to concern that gamblers might cause players (through pay or intimidation) to alter their play, diminish 
their effort, or intentionally try to lose to benefit the gamblers.604 If that is the case, the legitimacy of the 
games is undermined and, if exposed, public confidence and interest in the games would likely erode.605 
Consequently, the NFL prohibits players from having any association with gamblers or gambling 
institutions.606         
 
The NFL’s stance on gambling was established in the 1960s when gambling was closely associated with 
organized crime.607 And the NFL’s concerns were well-founded. Among other incidents, in 1963, two of 
the leagues’ best players, Alex Karras of the Detroit Lions and Paul Hornung of the Green Bay Packers 
were suspended one year for betting on NFL games and associating with known criminals.608   
 
All that said, it is debatable whether the NFL’s gambling-related concerns are sufficiently substantial 
today to justify overriding a player’s right to have his health information treated confidentially. These 
questions are beyond the scope of this report. In particular, it would be important to consider federal law 
enforcement’s opinions on the state of organized crime and the role of gambling within organized crime’s 
activities. Without this information, we cannot recommend that the NFL no longer obligate clubs to report 
information on the status of players.609 
 
An additional purpose of the NFL’s Injury Reporting Policy also concerns the integrity of the game. 
Certain types of injuries on certain players are more important than other types of injuries. For example, 
an injury to the starting quarterback’s throwing shoulder has the potential to impact the game more than a 
leg injury. Similarly, an injury to a defensive back’s ankle is generally more important than whether he 
has a hand injury. Nevertheless, disclosure of the nature of a player’s injury presupposes that it is 
somehow unfair if the other club does not know the nature of the opposing club’s player injuries. That is 
not necessarily the case. If neither club knows the nature of the other club’s injuries, both clubs have an 
equal (and fair) level of uncertainty. 
 
Having identified areas of concern, we now turn to Recommendations for change. 
 

H. Recommendations 
 
Recommendation 2-A: The NFL, and to the extent possible, the NFLPA, should: (a) continue to 
improve its robust collection of aggregate injury data; (b) continue to have the injury data analyzed by 
qualified professionals; and, (c) make the data publicly available for re-analysis. 
 
As explained above, each of the Big Four leagues and MLS seems to have a quality injury tracking 
system, allowing for the accumulation of current information about the nature, duration, and cause of 
player injuries. As stated above, we rely on this data in this Report because it provides the best available 
data concerning player injuries, although we cannot independently verify the data’s accuracy. 
Nevertheless, if accurately collected, this data has the potential to improve player health through analysis 
by qualified experts so long as it is made available to them. In particular, analysis potentially could be 
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performed to determine, among other things, the effects of rule changes, practice habits, scheduling, new 
equipment, and certain treatments, while also identifying promising or discouraging trends and injury 
types in need of additional focus.610 Notably, the NFL already conducts this type of analysis through 
Quintiles. 
 
However, the NFL does not publicly release its aggregate injury data (nor does any other league).611 The 
NFL does release some data at its annual Health & Safety Press Conference at the Super Bowl. However, 
the data released at the Press Conference is minimal compared to the data available and the analyses 
performed by Quintiles. For the data to have the potential meaningful applications mentioned above, it 
must be made available in a form as close to its entirety as possible. Such disclosure would permit 
academics, journalists, fans, and others to analyze the data in any number of ways, likely elucidating 
statistical events, trends, and statistics that have the opportunity to improve player health. To be clear we 
are recommending the release of more aggregate data, not data that could lead to identification of the 
injuries of any particular player or cause problems concerning gambling. 
 
Publicly releasing injury data, nevertheless, comes with complications that we must acknowledge. While 
more transparency in injury reporting is necessary, the nuances of such data can easily be lost on those 
without proper training. Sports injury prevention priorities in public health can be swayed by public 
opinion and heavily influenced by those with the most media coverage. Making injury data publicly 
available may allow those with the media access to dictate the agenda regardless of the actual 
implications of the data. As a result, it may be harder for injury trends that may be more hazardous, but 
less visible in the media, to get the attention they need, even when the data clearly shows the importance 
of these issues. Thoughtful, balanced, peer-reviewed results may have difficulty competing against those 
statistics which garner the most media attention. For this and other reasons, in our report Protecting and 
Promoting the Health of NFL Players: Legal and Ethical Analysis and Recommendations, we 
recommended that “[t]he media… engage appropriate experts, including doctors, scientists, and lawyers, 
to ensure that its reporting on player health matters is accurate, balanced, and comprehensive.”612  The 
medical, scientific, and legal issues concerning player health are extremely complicated, which demands 
that the media take care to avoid making assertions that are not supported or that do not account for the 
intricacies and nuance of medicine, science, and the law. 
 
In light of these concerns, one possible intermediate solution is to create a committee of experts that can 
review requests for data and determine whether or not the usage of the data is appropriate and will 
advance player health. Indeed, the Datalys Center for Sports Injury Research and Prevention performs this 
role concerning access to NCAA student-athlete injury data.613 Moreover, such committees have also been 
formed in the clinical research setting.614 
 
Recommendation 2-B: Players diagnosed with a concussion should be placed on a short-term injured 
reserve list whereby the player does not count against the Active/Inactive 53 man roster until he is 
cleared to play by the NFL’s Protocols Regarding Diagnosis and Management of Concussions.615 

 
According to the leading experts, 80–90% of concussions are resolved within seven to ten days.616 Thus, 
concussion symptoms persist for longer than ten days for approximately 10–20% of athletes. In addition, 
there are a variety of factors that can modify the concussion recovery period, such as the loss of 
consciousness, past concussion history, medications, and the player’s style of play.617 Consequently, a 
player’s recovery time from a concussion can easily range from no games to several games. The uncertain 
recovery times create pressure on the player, club, and club doctor. Each roster spot is valuable and clubs 
constantly add and drop players to ensure they have the roster that gives them the greatest chance to win 
each game day. As a result of the uncertain recovery times for a concussion, clubs might debate whether 
they need to replace the player for that week or longer. The club doctor and player might also then feel 
pressure for the player to return to play as soon as possible. By exempting a concussed player from the 53 
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man roster, the club has the opportunity to sign a short-term replacement player in the event the 
concussed player is unable to play. At the same time, the player and club doctor would have some of the 
return-to-play pressure removed. 
 
In fact, MLB already has such a policy. MLB has a seven-day Disabled List (as compared to its normal 
10- and 60-day Disabled Lists) “solely for the placement of players who suffer a concussion.”618 
 
Why treat concussions differently than other injuries in this respect? This is a fair question to which there 
are a few plausible responses. First, in terms of the perception of the game by fans, concussions have 
clearly received more attention than any of the other injuries NFL players might experience and thus the 
future of the game depends more critically on adequately protecting players who suffer from them. 
Second, concussions are much harder to diagnose than other injuries, such that there may be a period of 
uncertainty in which it would be appropriate to err on the side of caution.619 Third, both players and 
medical professionals have more difficulty anticipating the long-term effects of concussions as compared 
to other injuries, given current scientific uncertainties concerning brain injury.620 Fourth, and perhaps 
most importantly, it is much harder to determine the appropriate recovery times for concussions as 
compared to other injuries.621 These reasons all support a recommendation to exclude concussed players 
from a club’s Active/Inactive roster, but we recognize that the key feature of players potentially feeling or 
facing pressure to return before full recovery may be shared across any injury a player may experience. 
Thus, it may also be reasonable to consider extending this recommendation to injuries beyond 
concussions.622 
 
In reviewing a draft of our Report, Protecting and Promoting the Health of NFL Players: Legal and 
Ethical Analysis and Recommendations, the NFL argued that “[t]he current NFL roster rules actually 
provide greater flexibility” than is recommended here.623 The NFL explained that because “[t]here is no 
limitation on how long a player may be carried on the 53-man roster throughout the season without being 
‘activated,’… a player who is concussed routinely is carried on his club’s 53-man roster without being 
activated until he is cleared.”624 However, for the reasons explained above, we believe concussions should 
be treated differently. All 53 spots on the roster are precious to both the club and the players. The 
uncertainty surrounding recovery from a concussion presents unique pressures that can be lessened with 
the approach recommended here.  
 
Indeed, the NFL’s practice has been to treat concussions differently from other injuries. As part of its 
Concussion Protocol, players suspected of having suffered a concussion during a game are examined by 
doctors unaffiliated with the club, and to be cleared to play in the next game they must be cleared by 
doctors unaffiliated with the club. For all other injuries, club doctors are the only ones to examine and 
clear players to play. Additionally, in 2016, the NFL sent a memo to all clubs directing them not to 
comment on a player’s progress in returning from a concussion.625 Instead, the NFL directed clubs to state 
only “that the player is in the concussion protocol under the supervision of the medical team, and the club 
will monitor his status.”626 This is in contrast to the clubs’ open discussion of players’ other injuries.  
 
The Washington football club essentially proposed our recommendation at the 2016 owners' meetings.  
Washington proposed amending the NFL bylaws to provide that a player who has suffered a concussion, 
and who has not been cleared to play, be placed on the club’s Exempt List, and be replaced by a player on 
the club’s Practice Squad on a game-by-game basis until the players is cleared to play.  Unfortunately, the 
proposal was not adopted. 
 
Recommendation 2-C: The NFL should consider removing the requirement that clubs disclose the 
location on the body of a player’s injury from the Injury Reporting Policy. 
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In our Report Protecting and Promoting the Health of NFL Players: Legal and Ethical Analysis and 
Recommendations, we recommend the NFL consider fining and/or suspending players if they discuss or 
encourage targeting another player’s injury.627 However, the need for this Recommendation would be 
reduced if the NFL’s Injury Reporting Policy did not openly disclose the location on the body of players’ 
injuries, a requirement imposed only by the NFL, NBA and MLS.  
 
The gambling-related interests of full disclosure likely do not outweigh the risks of targeting by other 
players created by the Injury Reporting Policy.628 While additional data—including from federal law 
enforcement authorities—could inform this analysis—it seems unlikely that the risks of injury 
information being sold on a black market are so high to justify a known risk of players intentionally 
aiming to hit a player in an area known to be injured because of the Injury Reporting Policy. Similarly, 
we see no inequity in clubs not knowing the full extent of an opposing club’s player injuries. 
Consequently, we recommend that the NFL consider removing the requirement that clubs disclose the 
location of a player’s injury from the Injury Reporting Policy. 

 
CHAPTER 3: HEALTH-RELATED BENEFITS 

 
In this Chapter, we summarize the various health-related benefits available to the players in each of the 
leagues. Specifically, for each league, we examine: (1) retirement benefits; (2) insurance benefits; (3) 
disability benefits; (4) workers’ compensation benefits; (5) education-related benefits;629 and, (6) the 
existence of health-specific committees jointly run by the league and players association. Each of these 
domains is relevant to protecting players should they experience negative health effects during and after 
their playing years, and also to promoting their ability to maintain their health and well-being over the 
longer term. Given that a decision to play or continue to play professional sports, like many other 
decisions, is a matter of weighing risks and benefits, those decisions must be made against a backdrop of 
available benefits. It is for this reason that we spend considerable space describing and evaluating the 
available benefits in each league. 
 
Before we begin our analysis of the leagues’ health-related benefits, there are a few prefatory notes that 
should frame our analysis. 
 
Financial Health 
 
Our goal is to examine all the inputs that may influence players’ health, including the so-called “social 
determinants of health.” Financial health is a major contributor to physical and mental health, and also, in 
turn, affected by physical and mental health.630 Indeed, many studies have shown a correlation between 
financial debt and poor physical health.631 While the actual career earnings of NFL players are difficult to 
ascertain,632 there have been multiple studies about NFL player financial health with a variety of results.  
 
According to a 2009 Sports Illustrated article, by the time NFL players have been retired for two years, 
78% of them are bankrupt or in financial distress.633 But other studies have somewhat different findings. 
According to a 2009 NFL-funded study of former NFL players by the University of Michigan, the median 
income of a former player between the ages of 30 and 49 is $85,000, compared to $55,000 for the general 
population. The study also found that 8.4% of former players between 30 and 49 were below the poverty 
level, as compared to 9.5% of the general population.634 A 2015 academic study also found different 
results than those arrive at in the Sports Illustrated article, finding that within two years of the end of their 
career, only 1.9% of players were bankrupt—while also finding that one in six players was bankrupt 
within 12 years of leaving the NFL.635 Moreover, in 2012, ESPN released the documentary Broke 
detailing the financial problems of professional athletes, and exploring how they had gotten there.636 And 
in a 2014–15 survey of 763 former players by Newsday, 50.59% of former players interviewed said they 
had struggled financially since their playing career ended.637  
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There are, however, important limitations to the above-mentioned studies.  
 
First, to support its claims Sports Illustrated cited “reports from… athletes, players’ associations, agents 
and financial advisers”638 but no additional details and no information that can be independently verified. 
 
Second, there are two potential limitations to the Michigan Study. First, the study population only 
included players who had vested rights under the NFL’s Retirement Plan; meaning, the players generally 
had been on an NFL roster for at least three games in at least three seasons. However, there is likely a 
significant but unknown percentage of NFL players that never become vested under the Retirement Plan. 
Second, responders to the survey were 36.8% African-American and 61.4% White—almost a complete 
reversal of the NFL’s population of current players. While the racial demographics of former players is 
likely closer to the population of the Michigan Study, i.e., there were formerly more white players than in 
the current NFL, the Michigan Study did not provide such data on the former player population and did 
not adjust or account for the racial demographics of the former player population. We discussed the 
Michigan Study in a telephone call with Dr. David Weir, the Study’s lead author. Dr. Weir explained that: 
(1) due to limited resources, the population of players to be studied and contacted was limited to the data 
and contact information available to and provided by the NFL; and, (2) the NFL did not provide racial 
demographics of former players and thus the study could not adjust for that factor. Weir also believes that 
the racial demographics of former players is substantially similar to the racial demographics of the 
Michigan Study’s participants. Finally, Weir explained that, during the internal review process with the 
NFL, the study was leaked to the media, preventing the study from being amended and submitted to a 
peer-reviewed publication. 
 
Finally, there are also limitations to the Newsday survey: (1) the survey was sent via email and text 
message by the NFLPA to more than 7,000 former NFL players, thus eliminating former players who 
were less technologically savvy and also possibly skewing the sample towards those former players closer 
to the NFLPA; (2) the response rate for the survey was low (approximately 11%); and, (3) the study does 
not discuss the demographics of respondents, making it difficult to ascertain whether those who 
responded are a representative sample of all former players. 
 
Despite these limitations, we provide the reader with the best existing data. Moreover, while there are 
limitations to the data collected to date as well as differences in the figures presented, it is clear that there 
are serious concerns about former players’ financial difficulties.639 
 
The relationship between physical and financial health goes in both directions. Without adequate savings 
and benefits during and after NFL play, players may find themselves insufficiently prepared to meet their 
physical and mental health needs, especially in the event of crisis. Furthermore, crises in physical and 
mental health are closely tied to bankruptcy, home foreclosure, and other serious financial setbacks.640 At 
its worst, these circumstances can lead to a vicious cycle—poor health outcomes lead to financial losses, 
which worsen the ability to combat physical and mental health impairments, which in turn further deplete 
financial resources. 
 
Financial health is also in and of itself an important component of a person’s health. Financial difficulties 
can cause stress that contributes to or exacerbates psychological and physical ailments. 
 
For all of the above reasons, it is thus critical that we examine the financial benefits available to players, 
including but not limited to retirement and investment plans. 
 
Workers’ Compensation 
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Most of the benefits discussed herein are fairly straight-forward, but it is helpful to explain workers’ 
compensation benefits more fully. “Workers’ compensation laws provide protections and benefits for 
employees who are injured in the course of their employment. In the typical case, the workers’ 
compensation regime grants tort immunity to employers in exchange for the regime’s protections and 
benefits to the employee,”641 without the employee having to prove the employer was at fault, as they 
would have to in a typical tort lawsuit. While workers’ compensation laws, systems and benefits vary 
widely among the states, workers’ compensation generally provides two important benefits to workers: 
(1) monetary compensation; and, (2) coverage for medical care. We discuss each of these benefits in turn. 
 
Workers’ compensation payments typically depend on the employee’s level of injury or disability and the 
extent to which the injury or disability affects the employee’s ability to continue working. Generally, 
workers receive “around one-half to two-thirds of the employee’s average weekly wage.”642 In addition, 
the amount of benefits is subject to maximums which are usually tied to the state’s average weekly 
wage,643 and are generally between $500 and $1,000.644 The benefits continue so long as the employee is 
disabled or unable to work. Additionally, the amount a player receives in workers’ compensation often 
reduces the amount a club is obligated to pay the player for certain other CBA-provided benefits.645 
Again, it is important to bear in mind that these benefits and schemes can vary widely among the states.  
 
Medical care coverage is an important benefit available to players through workers’ compensation. Often, 
if a player is injured during the season, he is entitled to medical care from the club during the season of 
injury only.646 Consequently, if a player suffers an injury that causes him to have ongoing or recurring 
healthcare needs (such as surgeries) well beyond the season of injury (and for perhaps the rest of his life), 
the club will have no obligation to pay for such care. Workers’ compensation fills that gap. Workers’ 
compensation statutes generally require the employer (in practice, usually the employer’s insurance 
carrier) to pay for reasonable and necessary medical expenses that are the result of an injury suffered in 
the workplace in perpetuity. More importantly, the worker does not have to pay for any part of the care.  
 
Availability of Plan Documents 
 
Although we analyze the leagues’ various benefit programs, many of the actual plan documents—to the 
extent they exist—are not publicly available.647 Typical plan documents for these kinds of benefits are 
dozens or hundreds of pages long, detailing a variety of intricacies and nuances in the plans. Without the 
ability to review those plans in detail, we rely on the summaries provided in the CBAs (which vary in 
detail) and other publicly available information. Consequently, readers should not consider these 
summaries as definitive statements concerning the leagues’ various benefit programs, but instead as 
informed general explanations. 
 
Comparing the Plans 
 
In Tables 3-J and 3-K below, we provide our best estimates of the Big Four Leagues’ retirement/pension 
plans. While we do our best to summarize the amounts potentially available to players under all of the 
various plans, we stress caution in extrapolating data from our analyses and summaries. The benefit plans 
contain intricate legal, financial, and actuarial components that determine a player’s ultimate entitlement. 
For example, many of the plans contain offsets concerning other benefits, such that if a player is receiving 
payments under a retirement plan, any amounts he could receive for disability benefits are likely to be 
decreased. The eligibility criteria for the various benefits also vary within and across the leagues. 
Consequently, it is difficult to determine in generalities the amounts to which a former player might be 
entitled.  
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Other Benefits 
 
In considering the scope of health-related benefits available to players, it is important also know that the 
degree to which players are able to collect the full balance of their contracts varies depending on the 
league and the player’s individual contract. In Chapter 5: Compensation, we examine the degree to which 
player compensation is guaranteed. For our purposes here, we are focused on those benefits available to 
protect and promote player health other than the compensation available as part of a player’s contract. 
 
In addition, while this Chapter focuses on those benefits that are agreed to as part of the CBA, many if not 
all of the leagues—and the corresponding unions—have other programs and benefits available to players 
that are not a part of the CBA. For example, the NFL’s Player Engagement Department operates many 
programs designed to help future, current, and former NFL players, with particular focus on transitioning 
to a life after football.648 Similarly, the NFLPA offers a variety of internships and educational programs 
for players.649650 Other leagues and unions likely have similar programs, but they are not well-publicized 
and publicly-available details can be sparse. Consequently, while we focus on the benefits for which more 
information is available, readers should understand that the leagues likely offer additional benefits to the 
players. 
 

*** 
 
With those prefatory and explanatory notes in mind, we turn to our analysis of the leagues’ various 
benefit plans. 
 

A. NFL Health-Related Benefits 
 
As a preliminary matter, NFL player eligibility for many of the collectively-bargained benefits discussed 
below depends on the number of “Credited Seasons” a player has earned. Generally, a player earns a 
Credited Season when he is entitled to be paid for at least three regular season games.651   
 
Additionally, it is important to understand the relationship between player benefits and player salaries. In 
the NFL, the players’ share of revenues is referred to as the Player Cost Amount.652 The Player Cost 
Amount is one of two essential components for calculating the Salary Cap, which is the “absolute 
maximum amount of Salary that each club may pay or be obligated to pay or provide to players… at any 
time during a particular League Year.”653 The other essential component of the Salary Cap calculation is 
Player Benefit Costs. Player Benefit Costs are the total amounts the NFL and its clubs spend on all the 
programs and benefits described herein, in addition to the costs of providing medical care to NFL 
players.654 The Salary Cap is determined by subtracting Player Benefit Costs from the Player Cost 
Amount and dividing by the number of clubs in the NFL.655 In other words, the Salary Cap equals Player 
Cost Amount minus Player Benefit Costs divided by 32. Thus, the more that is paid to NFL players—
including retired players—in the form of benefits and medical care, i.e., Player Benefits Cost, the less 
they are able to receive in the form of salary. Indeed, in 2015, when the Salary Cap was $143,280,000 per 
club, each club was charged $37,550,000 in Player Benefit Costs. Thus, out of a possible $180,830,000 
that could have been spent on player salaries by each club, 26.2% was allocated to player benefits. 
 
It is important to clarify these numbers. As Figure 3-A shows below, about 50% of a club’s revenue is 
allocated toward the players. The club keeps the other 50%. Of the 50% allocated for the players (the 
Player Cost Amount), in 2015, 26.2% of that was used on player benefits. Thus, in 2015, we can estimate 
that each club had approximately $361,660,000 in revenue, $180,830,000 of which would be available for 
players. $37,550,000 was spent on player benefits. The $37,550,000 is 26.2% of the Player Cost Amount 
and 10.4% of the club’s revenue.  
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1. Retirement Benefits 

The NFL provides four retirement-focused benefits: (a) the Severance Pay Plan; (b) the Bert Bell/Pete 
Rozelle NFL Player Retirement Plan (“Retirement Plan”); (c) the Player Annuity Plan; and, (d) the 
Second Career Savings Plan. 

a. Severance Pay Plan656 

The Severance Pay Plan, first created in 1982, entitles eligible players to severance pay for each Credited 
Season. To be eligible, a player must have at least two Credited Seasons, at least one of which was in 
1993 or later. A player becomes eligible for the lump sum severance payment 12 months after his last 
contract expired or was terminated. Table 3-A below summarizes the amount of benefits available to 
players under the Severance Pay Plan. 

Table 3-A: NFL Severance Pay Plan Benefits657 

Seasons Amount for Each Credited Season 
1989–92  $5,000 
1993–99 $10,000 
2000–08 $12,500 

2009 $15,000 
2010 0 
2011 $15,000 

2012–13 $17,500 
2014–16 $20,000 
2017–20 $22,500 

 
For example, a player who played from 1998 through 2009 would be entitled to a severance payment of 
$147,500: $10,000 for each of his two seasons between 1998 and 1999 ($20,000); $12,500 for each of his 
nine seasons between 2000 and 2008 ($112,500); and, $15,000 for 2009. 
 

b. Retirement Plan658 

The NFL’s Retirement Plan, first created in 1968, provides eligible players with retirement benefits, and 
offers survivor benefits for players’ wives and family. Generally, only “Vested Players” are eligible for 
retirement benefits. A Vested Player is a player who fits one of the following criteria: (1) has three or 
more Credited Seasons, including at least one Credited Season after 1992; (2) has four or more Credited 
Seasons, including at least one Credited Season after 1973; or, (3) has five or more Credited Seasons.  

Vested Players can receive monthly retirement benefits for life beginning at age 55. Players with a 
Credited Season before 1993 can receive reduced monthly benefits as early as age 45. A player can elect 
to receive retirement benefits until his death or defer some of the benefits to his family upon death. In 
order to begin receiving his retirement benefits at age 55, a player must file for them. If a player has not 
filed for them, he will automatically begin receiving the benefits at age 65. Table 3-B shows the monthly 
benefits per credit season of the Retirement Plan. These benefits are additive, meaning the player’s 
monthly benefits are the sum of the monthly benefits to which he is entitled for each Credited Season. 

Table 3-B: NFL Retirement Plan Benefits (If Taken after Age 55): 

Credited Season Monthly Benefit Credit per Credited Season 
Before 1982 $250 
1982–1992 $255 
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1993–1994 $265 
1995–1996 $315 

1997 $365 
1998–2011 $470 
2012–2014 $560 
2015–2017 $660 
2018–2020 $760  

 
In addition, the Retirement Plan includes $620 million in Legacy Benefits created as part of the 2011 
CBA for players who played before 1993. The Legacy Benefits listed in Table 3-C below are in addition 
to the Retirement Benefits listed above.  
 
Table 3-C: NFL Retirement Plan Legacy Benefits 
 

Credited Season Monthly Legacy Benefit per Credited Season 
Before 1975 $124 
1975–1992 $108 

 
According to the NFL, as of 2015, 3,641 former players receive an average monthly retirement benefit of 
$1,656,659 for a total of approximately $72,353,952 annually. In addition, about 90% of those former 
players also received Legacy Benefit payments, with an average monthly payment of $723.85,660 for a 
total of approximately $28,464,677 in Legacy Benefit payments. Thus, in 2015, the NFL Retirement Plan 
paid a little over $100 million to former NFL players. 
 
The Retirement Plan—which until 2011 also covered disability benefits—historically has been viewed 
negatively by former players. The filing process has been considered complex and lengthy,661 resulting in 
many former players suing the Retirement Plan concerning their benefits.662 During a 2007 hearing before 
the United States Senate Committee on Commerce, Science, and Transportation, it was revealed that only 
317 former players were receiving disability benefits, out of the thousands that were eligible.663   
 
Of additional concern, in recent years the NFLPA has been warning players that the Retirement Plan is 
underfunded.664 Currently, the Plan only takes in enough money to cover about 54.5% of what it pays 
out,665 jeopardizing its ability to pay retirement benefits in the future. 
 
Tables 3-J and 3-K at the conclusion of this Chapter put these numbers in context, comparing monthly 
payments under the leagues’ various retirement/pension plans. 
 

c. Player Annuity Plan666 

The Player Annuity Plan, first created in 1998, provides deferred compensation to players.667 Players 
automatically contribute to the Annuity Plan through payroll deductions, which are then invested. The 
Annuity Plan is divided between a Qualified Account and a Nonqualified Account. The Qualified 
Account includes the maximum amount of compensation that can be deferred on a pre-tax basis pursuant 
to IRS rules. The maximum amount that could be deferred on a pre-tax basis in 2016 was $53,000.668 The 
amount contributed to the Annuity Plan above this amount is the Nonqualified Account portion and must 
be taxed before being invested as part of the Annuity Plan. 
 
To be eligible for the Annuity Plan, a current or former player must have at least one Credited Season. So 
long as the player is active, compensation will be deducted from his pay to fund his Annuity Plan 
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account. A player does not vest669 in his Qualified Account until he has earned at least three Credited 
Seasons, but a player is always vested in his Nonqualified Account. 
 
A player can elect to receive a distribution at any time after he is done playing, provided the player is at 
least 45, or is at least 35 and five years have elapsed since the player last earned a Credited Season. 
Distributions must begin no later than the first day of the month after the player turns 65. Players can also 
elect different forms of distribution for each of their accounts and different dates for payments to begin. 
Payment forms include: (1) annual installments until the player reaches 45; (2) an annuity for life; (3) a 
reduced annuity for life, with a survivor annuity beginning after the player’s death; (4) a lump sum, if the 
former player is at least 45 when the lump sum is to be paid; and, (5) a partial lump sum, if the player is at 
least 45 when the partial lump sum is paid, with the remainder paid in one of the other payment forms. 
Table 3-D provides details on this program. 
 
Table 3-D: NFL Player Annuity Plan Deferred Compensation Amounts (2016 Season) 

Credited Seasons Total Amount Allocated to Annuity Plan for That Season 
1 $0 
2 $5,000 
3 $5,000 
4 $70,000 

5 or more $80,000 
 
The reason for the large increase in allocation from the third to fourth Credited Season is likely due to the 
vesting requirements. As stated earlier, a player is not vested in his Qualified Account—which represents 
the bulk of the Annuity Plan contribution—until after his third Credited Season. If he does not vest in the 
Qualified Account, it is forfeited. Thus, by minimizing the amounts allocated before players vest in the 
Annuity Plan, the Annuity Plan minimizes the amount of deferred compensation that might be forfeited. 
 

d. Second Career Savings Plan670 
 

The Second Career Savings Plan, first created in 1993, is a 401(k)671 plan that helps players save for 
retirement in a tax-favored manner. All NFL players are eligible for the Plan, regardless of the number of 
Credited Seasons. 

To fund the Plan, the player’s club is required to contribute a minimum of: $1,000 if the player has 
exactly one Credited Season; $7,200 if the player has exactly two Credited Seasons; and, $3,600 if the 
player has three or more Credited Seasons. In addition, the club will contribute $2 for every $1 
contributed by a player during a year in which the player earned a Credited Season, provided the player 
already has at least one Credited Season, up to a maximum of $26,000 between 2015 and 2018, and 
$28,000 between 2019 and 2020. Players are automatically enrolled in the plan, with 10% of their pre-tax 
salary going towards the plan. Players can change the amount of their contributions or opt out of the plan 
at any time. 
 
A player can receive benefits after he is 45 provided the player is not employed by a club,672 or after the 
player is 59½. The player can receive the benefits in a variety of forms: (1) a single lump sum payment; 
(2) installments over ten years; (3) an annuity for the player’s life; or, (4) an annuity for the player’s life 
and surviving spouse’s life. 

According to the NFLPA, 99% of NFL players are enrolled in the Second Career Savings Plan.673 
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2. Insurance Benefits 

The NFL provides four insurance-related benefits: (a) the Player Insurance Plan; (b) the Health 
Reimbursement Account Plan; (c) the Long Term Care Insurance Plan; and, (d) the Former Player Life 
Improvement Plan. 

a. Player Insurance Plan674 

The NFL Player Insurance Plan, first created in 1968, provides players and their immediate family with 
life insurance, accidental death and dismemberment insurance, medical coverage, dental coverage, and 
wellness benefits. The wellness benefits include access to clinicians for mental health, alcoholism, and 
substance abuse, child and parenting support services, elder care support services, pet care services, legal 
services, and identity theft services. 

Any player in the NFL, including a practice squad player, is eligible for the Player Insurance Plan. Players 
who are vested under the Retirement Plan continue to receive coverage for five years after their career 
ends. Players who are not vested are only covered through the end of the plan year in which they play 
their last game. 

After their career has ended, players have the option of continuing coverage pursuant to the Consolidated 
Omnibus Budget Reconciliation Act (“COBRA”)675 for a period of 18, 29, or 36 months. Players are 
required to pay the full cost of coverage plus 2% for administrative costs.  
 
It is important to note that COBRA is an extension of healthcare coverage that employers are required to 
provide as a matter of law. Thus, NFL clubs are not unique in providing COBRA coverage, and all of the 
American clubs in the leagues discussed herein are also be obligated to provide COBRA coverage to their 
former players. In contrast, former players who are residents of Canada can generally obtain healthcare 
through government-funded plans at any time during or after their playing career. 
 

b. Health Reimbursement Account (“HRA”) Plan676 
 

The HRA Plan, first created in 2006, helps to pay out-of-pocket healthcare expenses after players are no 
longer employed by an NFL club and after the period of extended medical coverage under the Player 
Insurance Plan that is paid by the NFL has ended.677 To be eligible, players whose last Credited Season 
was in 2004 or 2005 must have at least eight Credited Seasons, or, players whose last Credited Season 
was in 2006 or later must have at least three Credited Seasons. 
 
A player is eligible to withdraw amounts from his HRA Plan account for medical expenses incurred 
provided he files for reimbursement within 24 months of receiving the medical bill to be reimbursed. 
 
To fund the players’ HRA Plan accounts, clubs contribute the amounts to each player’s Health Account. 
Players do not contribute their own money to their Health Account. Details on the HRA plan contribution 
scheme can be found in Table 3-E. 
 
Table 3-E: NFL HRA Plan Account Contributions 
 

Credited Seasons Health Account Contribution per Credited Season 
per Player 

2009 and prior $25,000 
2010 $0 

2011–2015 $25,000 
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2016–2020 $30,000 
 

c. Long Term Care Insurance Plan 

The Long Term Care Insurance Plan, first created in 2011, provides medical insurance to cover the costs 
of long-term care for NFL players (but not their family members). Players are eligible for the Long Term 
Care Insurance Plan if they are: (1) vested players under the Retirement Plan; (2) between the ages of 50 
and 76; and, (3) have been certified by a licensed healthcare provider as requiring critical supervision, or 
requiring the presence of another person within arm’s reach due to inability to perform a required number 
of defined activities of daily living. The Plan provides benefits of $150 a day for a maximum of four 
years.678 

Players are not required to contribute to the funding of the Plan. In addition, the Plan provides benefits to 
all former players who are eligible. 

d. Former Player Life Improvement Plan679 

The Former Player Life Improvement Plan, first created in 2007, permits qualifying former players (and 
in some cases their dependents) not otherwise covered by health insurance to receive reimbursement for 
medical costs for “joint replacements, prescription drugs, assisted living, Medicare supplemental 
insurance, spinal treatment, and neurological treatment.” Former NFL players who are vested under the 
Retirement Plan are eligible for the plan. However there are many benefits under this plan, some of which 
have additional eligibility requirements, so not every player is eligible for every benefit.  

3. Disability Benefits 

The NFL provides two disability-related benefits: (a) the Disability & Neurocognitive Benefit Plan; and, 
(b) the 88 Plan. 

a. Disability & Neurocognitive Benefit Plan680 

The Disability & Neurocognitive Benefit Plan provides eligible players with disability benefits, including 
benefits based on neurocognitive disability. The Plan provides four types of benefits: (1) Total and 
Permanent Disability Benefits; (2) Line-of-Duty Disability Benefits; (3) Mild Neurocognitive Disability 
Benefits; and, (4) Moderate Neurocognitive Disability Benefits. 

A player is eligible for “Total and Permanent Disability Benefits” if the Initial Claims Committee681 or 
Disability Board682 determines “(1) that he has become totally disabled to the extent that he is 
substantially prevented from or substantially unable to engage in any occupation or employment for 
remuneration or profit…, and (2) that such condition is permanent.” 
 
A player is awarded Total and Permanent Disability Benefits pursuant to one of four categories: (1) 
Active Football: the player is an active player and the disability results from NFL activities;683 (2) Active 
Nonfootball: the player is an active player but the disability does not result from NFL activities; (3) 
Inactive A: the player is a former player who filed for disability benefits within 15 years of his last 
Credited Season; or, (4) Inactive B: the player is a former player who filed for disability benefits more 
than 15 years after his last Credited Season. Inactive A and Inactive B disability benefits do not have an 
eligibility requirement that the disability resulted from NFL activities. 
 
A player is eligible for Line-of-Duty Disability Benefits if the Initial Claims Committee or Disability 
Board determines that the player “incurred a substantial disablement… arising out of [NFL] football 
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activities.” Line-of-Duty Disability Benefits address those injuries or disabilities that are not considered 
permanent. 
 
A player is eligible for Neurocognitive Disability Benefits if: (1) the player is vested under the Retirement 
Plan; (2) the player is under age 55; (3) the player had at least one Credited Season after 1994; (4) the 
player does not receive retirement benefits; (5) the player does not receive total and permanent disability 
benefits; (6) the player executes a release releasing the NFL and clubs from any liability for head or brain 
injuries; and, (7) the player is determined to have mild or moderate neurocognitive impairment. 
 
A player has “mild neurocognitive impairment if he has problems with one or more domains of cognitive 
functioning which reflect acquired brain dysfunction but are not severe enough to cause marked 
interference in day-to-day activities.” 
 
A player has “moderate neurocognitive impairment if he has problems with one or more domains of 
cognitive functioning which reflect acquired brain dysfunction resulting in marked interference with 
everyday life activities, but not severe enough to prevent the Player from working.” 
 
A player must submit to a medical examination by a doctor of the Disability Board’s choosing to 
determine if the player has neurocognitive impairment. 
 
Details on the disability and neurocognitive benefits can be found in Table 3-F. 
 
Table 3-F: NFL Disability & Neurocognitive Benefits 

Type of Disability Monthly Benefit 
Total & Permanent: Active Football  $22,084 
Total & Permanent: Active Nonfootball  $13,750 
Total & Permanent: Inactive A  $11,250 
Total & Permanent: Inactive B  $5,000 
Line-of-Duty $3,000 
Mild Neurocognitive $2,250 
Moderate Neurocognitive $4,000 
 
A player can only receive one of the above benefits at any one time. 
 
According to a 2010 analysis of the NFLPA’s disability claims database, disability benefit applications 
had never exceeded 200 applications in a year until 2008 and 2009, when there were more than 400 
claims in both years.684 As of 2010, NFL disability benefit claims were approved approximately 38% of 
the time.685 Importantly, the benefits criteria changed after the 2011 CBA, so current data would not be 
comparable. Moreover, according to the same analysis, of the players who filed for disability benefits, the 
mean age at which they retired from the NFL was 30.2 years.686 Additionally, the mean age at which the 
player filed for disability benefits was 38.1 years.687   
 
Finally, through the year 2009, there had been a total of 2,670 disability benefit claims, with 2,423 
(90.7%) for orthopedic conditions, 52 (1.9%) for neurological conditions, 18 (0.7%) for psychological 
conditions, 18 (0.7%) for cardiovascular conditions, and 159 for other unspecified conditions (6.0%).688 
 

b. The 88 Plan689 

The 88 Plan, first created in 2006, provides former players suffering from dementia, ALS, or Parkinson’s 
disease with benefits. The 88 Plan is named for John Mackey, a Hall of Fame tight end for the Baltimore 
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Colts and San Diego Chargers from 1963–72, who wore number 88 during his career. Mackey suffered 
from dementia later in life and died in 2011 at the age of 69. 

Vested Players under the Retirement Plan and players who have received Total and Permanent Disability 
Benefits under the Disability & Neurocognitive Benefit Plan who have been diagnosed with dementia, 
ALS, or Parkinson’s disease are eligible. The 88 Committee, consisting of an NFL designee and an 
NFLPA designee, determines whether the player qualifies for the benefit. 
 
The 88 Plan will reimburse or pay the following costs for medical care that are related to a player’s 
Dementia, ALS, or Parkinson’s disease: (1) institutional care; (2) home custodial care provided by an 
unrelated third party; physician services; (3) durable medical equipment; and, (4) prescription medication. 
The maximum benefits are $130,000 per year so long as the player continues to suffer from Dementia, 
ALS or Parkinson’s disease. Finally, there is no requirement that the player prove that his condition is 
related to his NFL career.  
 

4. Workers’ Compensation Benefits 

The NFL CBA requires clubs to provide workers’ compensation coverage or comparable benefits, 
including clubs that are “in any state where workers’ compensation coverage is not compulsory or… [are] 
excluded from a state’s workers’ compensation coverage[.]”690  The second part of the preceding sentence 
is important. Florida, for example, does not require employers to provide workers’ compensation 
coverage.691 Consequently, players with the Miami Dolphins, Tampa Bay Buccaneers, and Jacksonville 
Jaguars would not have workers’ compensation coverage without this provision. Nevertheless, workers’ 
compensation benefits and statutes have been contentious issues in the NFL. In recent years, the NFL and 
its clubs have sponsored legislation in several states, including California, Illinois and Louisiana, to 
restrict players’ workers’ compensation benefits.692 

5. Education-Related Benefits 

The NFL’s Tuition Assistance Plan, first created in 2002, reimburses players for tuition, fees, and book 
costs associated with attending an eligible educational institution. All current NFL players with at least 
one Credited Season are eligible for the plan. In addition, former players with at least five Credited 
Seasons are also eligible, provided that the costs are incurred within four years of the player’s last season. 

For any course in which players seek to use this benefit for reimbursement, the player must have received 
a “C” or better in the course and submit his claim for reimbursement within six months of when the final 
grade is issued. The maximum reimbursement is $20,000 per year.693 A former player with at least five 
Credited Seasons is eligible for up to $60,000 in reimbursements total. 
 

6. Joint Health-Specific Committees 

There are two health-related committees provided for in the NFL CBA: (a) the Joint Committee on Player 
Safety and Welfare (“Joint Committee”); and, (b) the Accountability and Care Committee (“ACC”). 
 

a. Joint Committee on Player Safety and Welfare 
 
The Joint Committee, first established in 1977, consists of three representatives chosen by the NFL and 
three chosen by the NFLPA.694 The Joint Committee’s purpose is to “discuss[] the player safety and 
welfare aspects of playing equipment, playing surfaces, stadium facilities, playing rules, player-coach 
relationships, drug abuse prevention programs and other relevant subjects.”695 In addition, the NFLPA has 
“the right to commence an investigation before the Joint Committee if the NFLPA believes that the 
medical care of a team is inadequate.696   
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While a complaint to the Joint Committee results in a review by neutral physicians, the definition of the 
scope of that review process’ authority is vague. The Joint Committee is obligated to act upon the 
recommendations of the neutral physicians, but it is unclear what it means for the Joint Committee to act 
and there is nothing obligating the NFL or any club to abide by the neutral physicians’ or Joint 
Committee’s recommendations. Moreover, there is no indication that the neutral physicians or Joint 
Committee could award damages to an injured player.697   
 
In 2012, the NFLPA commenced the first and only Joint Committee investigation.698 The nature and 
results of that investigation are confidential per an agreement between the NFL and NFLPA.699 
 

b. Accountability and Care Committee 
 
The ACC, created in 2011, consists of the NFL Commissioner or his designee; the NFLPA Executive 
Director or his designee; and six additional members “experienced in fields relevant to healthcare for 
professional athletes,” three appointed by the Commissioner and three by the NFLPA Executive 
Director.700 The CBA dictates that the ACC is to: (1) encourage and support programs for outstanding 
professional training by club medical staffs; (2) develop a standardized pre-season and postseason 
physical examination and education protocol to inform players of the risks associated with playing 
football; (3) conduct research into prevention and treatment of illness and injury commonly experienced 
by professional athletes; (4) conduct a confidential player survey at least once every two years to solicit 
the players’ input and opinion regarding the adequacy of medical care; (5) assist in the development and 
maintenance of injury surveillance and medical record systems; and, (6) undertake such other duties as 
the Commissioner and Executive Director may assign.701 Additionally, players can make complaints about 
their medical care to the ACC—but the ACC then refers those complaints to the NFL and club 
involved.702   
 

*** 
 
With an understanding of the NFL’s health-related benefits, we now turn to our analysis of the other 
leagues’ health-related benefits. 
 

B. MLB Health-Related Benefits 
 
As explained in the Introduction, Section C: Collective Bargaining Agreements, in the fall of 2016, MLB 
and the MLBPA agreed to and ratified the terms of a new CBA. However, as of the date this Report went 
to press, the parties had not yet published the new CBA. Thus, this Section principally relies on 
information contained in the 2012 CBA and other documents that existed prior to the new CBA. 
Specifically, most of MLB’s health-related benefits are contained in the Major League Baseball Players 
Benefit Plan (“Benefit Plan”)703 includes many of the benefits in which we are interested.704 In addition to 
these documents, we rely on a joint press release issued by the parties summarizing the changes agreed to 
in 2016. Nevertheless, the press release does not provide specifics of the changes to the Benefit Plan and 
other benefits, i.e., it generally does not provide the amounts by which certain benefits increased. In 
discussing certain benefits below, we will indicate those that we understand to have been changed as part 
of the 2016 CBA negotiations, but caution the reader that important additional details, nuance or context 
are likely to be contained in the full length CBA and a revised Benefit Plan when they are complete.        
 
 

1. Retirement Benefits 

The Benefit Plan includes a Pension Plan and an Investment Plan. 
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a. Pension Plan 

The Pension Plan provides monthly payments to eligible former players based on the time period during 
which the player played, the player’s retirement age, years of service, and annual compensation.705 In 
2016, MLB and the MLBPA agreed that pension benefits for certain but unspecified classes of retired 
players would be increased.706  However, as discussed above, the specific amounts by which the benefits 
increased is not yet publicly known.  Thus, what follows is a summary of the Pension Plan prior to the 
2016 CBA negotiations.  

Fixed monthly payments range from a low of $85.10 to a high of $13,666, with higher payments for 
players in more recent eras, players who retire at an older age, players with more years of service, and—
where applicable—players with higher average annual salaries.707 Players also receive variable monthly 
pension payments determined by a base monthly rate (calculated using the same factors as a player’s 
fixed monthly payment) weighted by the investment performance of a fund for the variable benefits 
relative to a baseline interest rate.708 Variable monthly payments range from a low of $82 to a high of 
$3,000.709 

Players who played in 1980 or later are eligible for the Pension Plan on the first day they are on an MLB 
club’s roster.710 Players who played prior to 1980 are eligible for the Pension Plan in three ways: (1) they 
have four years of service;711 (2) if they played prior to 1970, they reached the age of 65 prior to April 1, 
1980;712 and, (3) if they played in 1970 or later, they reached the age of 62 prior to April 1, 1980.713 
Players with fractional years of credited service receive an adjusted benefit amount.714 

Table 3-G below provides an abbreviated review of the Pension Plan benefits available to MLB players 
who played after 1991 and earned a mean of at least $68,212 during the three years of their career during 
which their salary was the highest. At the end of this Chapter, Tables 3-J and 3-K compare the monthly 
payments of the Big Four leagues’ retirement/pension plans. 

In reviewing the Tables below, it is important to understand that the “Retirement Age” is not the age at 
which a player retired from MLB. Instead, it is a term used in the Pension Plan to indicate the age at 
which a player begins to receive Pension Plan benefits. A player may “retire” for Benefit Plan purposes at 
any time between his 45th and 701/2th birthday.715 It is unclear whether a player will receive any Pension 
Plan benefits if they do not file for them. Finally, it is also important to note that the maximum annual 
pension amounts for players who played after 1991 are generally adjusted annually to equal the 
limitations on such plans set by the Internal Revenue Service.716 In 2016, the limitation on the annual 
contributions to pension plans was $210,000.717     

Table 3-G: MLB Player Combined Fixed and Variable Monthly Pension Payments for Players after 
1991 (Abbreviated) 

 Years of Credited Service 
Retirement 

Age 1 2 3 

*** 

8 9 10+ 
45 $525 $1,050 $1,575 $4,200 $4,725 $5,250 
46 $557 $1,115 $1,673 $4,462 $5,020 $5,578 
47 $593 $1,186 $1,779 $4,744 $5,337 $5,930 

*** 
60 $1,427 $2,855 $4,283 

 
$11,422 $12,850 $14,278 

61 $1,541 $3,082 $4,624 $12,330 $13,872 $15,413 
62 $1,666 $3,333 $5,000 $13,333 $15,000 $16,666 
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b. Investment Plan 

The Investment Plan is a 401(k) plan. Under the Investment Plan, players have the option of having a 
portion of their compensation for any given year placed into the Investment Plan before taxes are 
withheld. The player can determine the amount to be placed into the Plan, subject to maximums set by the 
Internal Revenue Service.718 Generally speaking, if the player does not elect to place any money into the 
Plan, an amount equal to the Internal Revenue Service maximum ($18,000 in 2016) will automatically be 
placed into the Plan for the player.719  Although the clubs are not obligated to contribute anything to the 
Plan,720 according to MLB, the clubs contribute millions of dollars each year to the players’ accounts.721 
Additionally, all players are fully vested in their accounts at all times.722 The NFL also offers a 401(k) 
plan. 

2. Insurance Benefits 

In 2016, MLB and the MLBPA agreed that players’ medical and dental benefits for players would be 
“improved in a variety of areas.”723  However, as discussed above, the specific ways in which the benefits 
improvement is not yet publicly known.  Thus, what follows is a summary of disability benefits prior to 
the 2016 CBA negotiations. 

Like the NFL’s Player Insurance Plan, MLB’s Benefit Plan provides players and their families with life 
insurance, accidental death and dismemberment insurance, medical coverage, and dental coverage. A 
player and his dependents become eligible for health insurance as soon as the player is listed on a club’s 
40-man roster.724 Disabled players and their dependents are also eligible for health insurance.725 
Additionally, former players may continue coverage through COBRA or by enrolling in the inactive 
health benefits program.726 In 2016, according to MLB, “MLB spent over $13 million to subsidize health 
care for retired (inactive) MLB players.”727 MLB expects this amount “to grow in the coming years.”728 
Both the active and inactive player health care programs cover hospitalizations, visits to physicians, 
standard preventative care, and prescription drug costs through the use of preferred provider 
organizations.729 

MLB’s Benefit Plan also provides some wellness benefits, including access to clinicians for mental health 
and treatment for alcohol or drug abuse. However, the plan does not include other benefits included in the 
NFL Player Insurance Plan, including child and parenting support services, elder care support services, 
pet care services, legal services, and identity theft services. 

3. Disability Benefits 

Before a player is old enough to begin receiving a pension, he may be eligible for disability benefits under 
the Pension Plan. In 2016, MLB and the MLBPA agreed that disability benefits for players would be 
“improved.”730  However, as discussed above, the specific amounts by which the benefits increased is not 
yet publicly known.  Thus, what follows is a summary of disability benefits prior to the 2016 CBA 
negotiations. 

Former players with at least four years of service who become totally and permanently disabled and all 
active players who become totally and permanently disabled are eligible for disability benefits.731 
Disability payments range from $2,500 to $5,000 a month for the player and $300 to $600 for dependents, 
depending on whether the player is active or inactive when he is disabled, the player’s salary the year 
before his disability, and whether the player, if inactive, can show by clear and convincing evidence that 
he became disabled as a result of his baseball career.732 Players may receive a stabilizing disability 
supplement if, once they begin receiving their pension, their pension is less than their disability 
payment.733 
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MLB’s disability benefits are significantly less than those provided by the NFL. NFL benefits for total 
and permanent disability range from $5,000 to $22,084 per month depending on the cause of the 
disability. In addition, the NFL offers benefits for disabilities which are less than total and permanent 
disabilities, and also offers neurocognitive disability benefits. MLB does not offer either of these benefits, 
although there is likely much less of a need for neurocognitive disability benefits in MLB than in the 
NFL. 
 

4. Workers’ Compensation Benefits 

Although not explicitly provided for in the CBA, MLB clubs, like NFL clubs, pay workers’ compensation 
benefits to their players.734 However, unlike the NFL, there is no provision in the MLB CBA that requires 
clubs to provide comparable benefits in states where workers’ compensation coverage is not required. 
Consequently, it appears that players in states that do not require coverage, like those for the Tampa Bay 
Rays and Miami Marlins in Florida, are not automatically covered.735 Nevertheless research suggests that 
the clubs generally do choose to provide coverage. 

5. Education-Related Benefits 

MLB offers a “College Scholarship Plan” to its players.736 As part of the 2016 CBA negotiations, the 
parties agreed to “[i]mprovements to the College Scholarship Plan, particularly for players living outside 
of the U.S.”737  In October 2016, we asked MLB for more information about the College Scholarship 
Plan, including the criteria for receiving benefits under the Plan and the actual benefits received under the 
Plan. MLB responded only by directing us to the description of the College Scholarship Plan in the 2012 
CBA, which does not clearly set forth the information we requested.  
 

6. Joint Health-Specific Committees 

MLB has a Safety and Health Advisory Committee (“SHAC”), comprised of representatives of both the 
clubs and the MLBPA, to “deal with emergency safety and health problems” and to review player 
working conditions.738 The SHAC has advisory authority only,739 but the parties have agreed to make 
“every reasonable effort” to utilize the SHAC before pursuing safety- and health-related grievances 
through the CBA’s arbitration procedures.740 
 

C. NBA Health-Related Benefits 
  
As a preliminary matter, it is important to point out that in the NBA, like the NFL, the amounts paid to 
players (current and former) in the form of benefits in most instances decreases the amounts available to 
current players in salary.741   
 

1. Retirement Benefits 

The NBA offers three retirement programs: (a) the Players’ Pension Plan; (b) the 401(k) Savings Plan; 
and, (c) the Post-Career Income Plan.742 

a. Players’ Pension Plan 

The NBA Players’ Pension Plan allows for full vesting rights after three years of service in the league,743 
the same vesting requirement as the NFL’s Retirement Plan for players who played after 1991. Players 
can begin drawing their pension at age 45.744 Under the 2017 CBA, beginning at age 50, the Pension Plan 
pays players $572.13 per month for each year of credited NBA service,745 with the possibility of annual 
increases to that figure based on actuarial calculations.746 According to the NBA, the pension benefits per 
year of service are the same for all players that played after 1965, regardless of when they played. The 
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NBA also indicated that players automatically receive Pension Plan payments if they do not file for them. 
Lastly, the Pension Plan is funded by the clubs.747 
 

b. 401(k) Savings Plan 
 
Under the 401(k) Savings Plan, players can contribute a portion of their salary, subject to the maximum 
amounts permitted by the Internal Revenue Service ($18,000 in 2016748), into a 401(k) plan.749 Clubs 
match 140% of players’ allowed contributions.750 This is similar to the NFL, which also offers a 401(k) 
plan. However, NFL clubs contribute 200% of a player’s contribution. NBA players’ contributions are 
automatic, unless the player affirmatively opts out.  
 

c. Post-Career Income Plan 
 
The Post-Career Income Plan (formerly called the Post-Employment Annuity Benefit Plan) is a retirement 
plan that purchases annuities for players to provide a source of post-employment income.751  To fund the 
Plan, the NBA contributes 1% of Basketball Related Income,752753 and players have the option of 
contributing up to 10% of their post-tax income into the plan.754 Annuities under the Plan are payable to a 
player a year after his retirement from the NBA or six months after his 30th birthday, whichever is 
later.755  The benefit is paid in the form of installment payments until the player reaches 50 years old or a 
joint life annuity paid over the player’s life and his surviving spouse’s life.756 This is similar to the NFL, 
which also offers an annuity plan. 
 

2. Insurance Benefits 

The NBA offers three different health insurance or benefit programs through a Voluntary Employees’ 
Beneficiary Association (“VEBA”): (a) a standard health insurance program; (b) a health reimbursement 
account (“HRA Benefit”); and, (c) a Retiree Medical Plan. VEBAs, created pursuant to Section 501(c)(9) 
of the Internal Revenue Code, traditionally provide “life, sick, accident, or similar benefits [for] members 
or their dependents, or designated beneficiaries.”757 The VEBA is described in the CBA as providing for 
at least some of the benefits discussed in this Section, but its full scope is unclear. By comparison, the 
NFL does not have a VEBA.  
 
In addition, the 2017 CBA provides that the NBA and National Basketball Players Association (“NBPA”) 
are to “meet and confer to discuss the establishment of a long-term care insurance benefit.”758  In contrast, 
the NFL already offers a long-term care insurance plan. 
 

a. Health Insurance 

The NBA provides players and their families with life insurance, accidental death and dismemberment 
insurance, medical coverage, vision coverage, dental coverage, and prescription drug insurance 
benefits.759 The 2017 CBA also states that the parties will “establish a mental wellness program for 
current players.”760  The extent of the NBA’s intended mental wellness program is unclear, but, by 
comparison, the NFL does offer a variety of wellness benefits, including: access to clinicians for mental 
health, alcoholism, and substance abuse; child and parenting support services; elder care support services; 
pet care services; legal services; and, identity theft services.  

b. HRA Benefit 

The HRA Benefit (formerly known as the Supplemental Medical Benefits Program) covers healthcare 
costs not otherwise covered by players’ primary insurers, such as costs incurred in connection with the 
payment of premiums for health insurance.761 The benefit is available during players’ careers or after. 
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HRA plans can help to pay out-of-pocket healthcare expenses after players’ careers have ended. The 2017 
CBA provides for an HRA Benefit to be created for each player in the amount equal to “the lesser of: (A) 
$30,000 and (B) the difference between $150,000 and the sum of all contributions previously made to 
fund an HRA Benefit for such player in respect of prior Salary Cap Years… or, if such difference is $0 or 
a negative number, then $0.”762  However, the plan is only available to players who played in the NBA 
during and/or after the 2000–01 season, and also appears limited to current players.763 By comparison, the 
NFL offers a health reimbursement account and Former Player Life Improvement Plan to help former 
players with medical costs not covered by insurance.  
 
Players who play for the Toronto Raptors are not eligible for the HRA Benefit for the period of time 
during which the player is a resident of Canada (instead, they receive an alternative benefit).764 
 

c. Retiree Medical Plan 

The 2017 CBA established medical benefits for former players for the first time.765  According to the 
NBPA, under the new program: 
 

• Retired players with between three and six years of NBA service time 
but who are not yet eligible for Medicare would be offered a plan that 
includes medical, hospital, and prescription drug coverage with modest 
out-of-pocket costs for deductibles and co-pays. 
 

• Those with between seven and nine years of service who are not eligible 
for Medicare would be offered the same coverage as the three-to-six-year 
players with lower out-of-pocket costs. 

 
• Retired players with at least 10 years of service who are not eligible for 

Medicare would be offered the same coverage as the seven-to-nine-year 
players, as well as coverage for their families. 

 
• Retired players who are eligible for Medicare who have three to 

nine years of service would be offered a $0 deductible and $0 co-pay 
plan along with a low-cost prescription drug plan; those with 10+ years 
of service would receive this coverage for themselves and their spouse.766 

 
According to the NBA, eligible former players are not required to pay any premiums for coverage for 
themselves.  The players can add their family to the insurance by paying premiums at varying amounts 
depending on the player’s years of credited service.767 
 

3. Disability Benefits 

NBA players are entitled to disability insurance benefits.768 The CBA does not specify the benefit 
amounts available to the players.  

4. Workers’ Compensation Benefits 

The 2017 NBA CBA provides that players are entitled to workers’ compensation benefits “in accordance 
with applicable statutes.”769 In reviewing this Report, the NBA explained that the CBA provision is meant 
to indicate the clubs’ compliance with workers’ compensation statutes. In practice, the NBA operates a 
league-wide workers’ compensation program in which all clubs are required to participate with two 
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exceptions. The Cleveland Cavaliers and Toronto Raptors play in what are known as “monopolistic” 
jurisdictions, Ohio and Ontario respectively, where employers are required to obtain workers’ 
compensation insurance from a state fund or qualify as a self-insurer. According to the NBA, the NBA’s 
workers’ compensation program is long-standing but not negotiated with the NBPA. Thus, while 
unlikely, the NBA could unilaterally decide to dissolve the program and clubs that play in states where 
workers’ compensation is not required, such as Florida and Texas, would no longer be required to provide 
workers’ compensation benefits to its players. Nevertheless, in current practice, all NBA players can 
receive workers’ compensation benefits. 

5. Education-Related Benefits 
 

Beginning with the 2017 CBA, the VEBA provides for “reimbursement of eligible tuition and career 
transition expenses.”770  Players are entitled to a maximum reimbursement of $33,654 per year, and 
$101,000 over their lifetime.771  These benefits are available to players while playing and when their 
playing career is over. 

Similarly, the NFL’s Tuition Assistance Plan reimburses players for tuition, up to a maximum 
reimbursement of $20,000 per year. 

6. Joint Health-Specific Committees 

The NBA and NBPA have a Labor-Management Cooperation and Education Trust (“Education Trust”).  
While the Education Trust’s role is unclear, it seems that could address player health issues. 
 
According to the CBA, the Education Trust is designed to provide “(i) health education programs and (ii) 
education and career counseling programs designed to assist the NBA, NBA Teams and NBA players in 
solving problems of mutual concern not susceptible to resolution within the collective bargaining process 
and to enhance the involvement of NBA players in making decisions that affect their working lives.”772  
The 2017 CBA states that the parties will “meet and confer to discuss the Education Trust establishing a 
modified financial education program.”773 
 
In addition to the Education Trust, there are other committees that have some health-related duties. 
 
First, there is a Committee of Team Physicians with which NBPA representatives meet in order to discuss 
“matters related to the medical care and treatment of players,”774 but this group is not a joint committee in 
and of itself and has limited authority of any kind under the CBA. The Committee of Team Physicians is 
responsible for periodically reviewing the NBA’s Concussion Policy “in order to keep it current and 
consistent with the evolving science of concussion management,”775 and must consult with NBPA 
representatives before making any changes to the Concussion Policy.776777 
 
Second, there is a Prohibited Substances Committee that consists of one NBA representative, one NBPA 
representative, and three jointly selected representatives who are “experts in the field of testing and 
treatment for drugs of abuse and performance-enhancing substances.”778 The Prohibited Substances 
Committee advises the NBA and NBPA on its anti-drug policy.779 
 
In contrast, the NFL’s Joint Committee and Accountability and Care Committee are principally focused 
on player health and safety issues. 
 
 
 
 



	 118	

D. NHL Health-Related Benefits 
 
As a preliminary matter, it is important to point out that in the NHL, like the NFL and NBA, the amounts 
paid to players (current and former) in the form of benefits decreases the amounts available to current 
players in salary.780   
 

1. Retirement Benefits 

The NHL has two retirement plans available to its players: (1) the Retirement Plan, which is a defined 
benefit plan; and, (2) a 401(k) plan. 

The NHL’s Retirement Plan provides pension payments to players beginning on their 62nd birthday, 
except the player may receive actuarially equivalent781 pension benefits as early as one month after his 
45th birthday.782 A player becomes eligible for participation in the Retirement Plan as of the date of his 
first NHL regular season game,783 and he accrues fractional credited service784 for each regular season 
game during which he is on a club’s roster.785 The NHL contributes $38 million each year to fund the 
Retirement Plan.786 The application of the NHL’s Retirement Plan to players who played prior to the 2013 
CBA is unclear.   

To determine the pension payment amounts, the NHL uses a player with ten years of credited service as 
its baseline. A player with ten or more years of credited service is eligible to receive the maximum 
pension payment permitted under the Internal Revenue Code, which was $210,000 in 2016787 
($17,500/month). A player with less than ten years of credited service will receive a proportional share of 
the maximum payment permitted.788 Thus, if a player played only seven years, he would be eligible to 
receive pension payments up to 70% of $210,000 ($147,000). 

It is unclear whether players automatically receive Retirement Plan payments or if they must file for 
them. 

In addition to the Retirement Plan, as part of the 2005 CBA, the NHL and NHLPA established the Fund 
for Senior Retired Players.789 The Fund provides money to approximately 350 former players over the age 
of 65 or their widows depending on how many seasons the player played.790 Both the NHL and NHLPA 
contribute $3 million annually toward the Fund.791 

We turn now to the NHL’s 401(k) plan. The 401(k) plan was created as part of the 2012 CBA, replacing a 
prior pension plan. A 401(k) plan is a retirement plan created pursuant to section 401(k) of the United 
States Internal Revenue Code. There are, however, seven Canadian clubs in the NHL for whom the 
United States Internal Revenue Code would not apply. Nevertheless, Canadian tax law does provide for a 
retirement plan substantially similar to an American 401(k). Consequently, the NHL has two separate 
401(k)-type plans—one for players on American clubs, and one for players on Canadian clubs. To avoid 
confusion, for our purposes here, we refer to both of these plans as the NHL’s 401(k) plan. 

The 401(k) plan allows players to contribute pre-tax and post-tax portions of their pay into an investment 
account up to the limits set by the IRS. In 2016, the maximum pre-tax contribution was $18,000 and the 
maximum post-tax contribution was $53,000.792 While clubs formerly contributed to the old pension plan, 
the new 401(k) plan is funded entirely by the players. Additionally, players must voluntarily enroll in the 
plan. In contrast, under the NFL’s 401(k) plan, clubs contribute $2 for every $1 contributed by a player 
and players are automatically enrolled in the plan.  
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2. Insurance Benefits 
 

The NHL provides insurance benefits for players that include medical coverage, dental coverage, life 
insurance, and accidental death insurance.793 While not a part of its insurance coverage, the NHL, through 
its Substance Abuse and Behavioral Health Program, offers players substance abuse and mental health 
treatment free of charge. This program is discussed further in Chapter 4: Drug and Performance-
Enhancing Drug Policies. However, there is no indication that the NHL offers other wellness benefits 
provided by the NFL, including: child and parenting support services, elder care support services, pet care 
services, legal services, and, identity theft services. 

Former players who played at least 160 games in the NHL can continue to receive the above benefits for 
life provided they apply for coverage within 120 days of the date the player was last covered under the 
plan.794 The former players have to contribute to the costs of their health insurance in amounts that had 
not yet been agreed upon in the 2013 CBA.795 In contrast, former NFL players are only entitled to health 
insurance for five years after they are done playing. Finally, for Canadian residents, the health insurance 
plan provides coverage for treatment that is not covered by the player’s provincial Canadian health 
plan.796 

3. Disability Benefits 

The NHL offers a variety of disability benefits. 

First, under the Retirement Plan, a player who has at least five years of credited service and becomes 
totally and permanently disabled is entitled “to receive disability pension benefits from the Retirement 
Plan equal to the value of his accrued pension benefits, actuarially reduced to the age of 
commencement.”797 

Second, the NHL provides a “career ending disability policy” providing for a one-time benefit, subject to 
the player signing a release, ranging in amount from $200,000 to $1,000,000.798 To obtain the payment, 
the player must release “the Club, the League, the NHLPA, all other Clubs, the insurance carrier, and the 
servants, employees, officers and agents of each of the above from any and every additional obligation, 
liability, claim or demand[.]”799  The NFL’s Neurocognitive Disability Benefit also requires players to 
execute a release of liability. The NFL’s disability benefits differ in that they are paid monthly, rather 
than in a lump sum.  

Third, the NHL offers a “serious disability policy” that provides a one-time benefit for the player in the 
event he suffers a serious disability, contingent on execution of the above-described release.800 Table 3-H 
below lists the potential serious disabilities and the related benefit amounts: 

Table 3-H: NHL Serious Disability Benefits 

Disability Benefit Amount 
Loss of Brain Function $5,000,000 
Paralysis $5,000,000 
Organ Failure $3,000,000 
Diagnosis of Terminal Illness $3,000,000 
Loss of a Limb* $2,500,000 
Loss of Two (2) Limbs* $4,000,000 
Loss of Sight in Both Eyes $4,000,000 
Loss of Sight in One (1) Eye $2,000,000 
Loss of Hearing or Speech $750,000 
Loss of Hearing and Speech $1,000,000 
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Loss of One Hand or One Foot* $750,000 
Loss of Both Hands or Both Feet or One Hand and One Foot* $1,000,000 

* Loss includes loss of use. 

There is an important difference between the disability benefits offered by the NFL and the NHL. NHL 
disability benefits are only available to players currently on a club’s roster.801 In contrast, NFL players can 
and generally do apply for disability benefits after their career has ended. In particular, the NFL offers 
several neurocognitive disability benefits to former players, while the NHL only provides disability 
payments for loss of brain function if the player is currently playing.  

4. Workers’ Compensation Benefits 

NHL players are entitled to workers’ compensation benefits.802 In addition, like the NFL CBA, the NHL 
CBA requires clubs located in states where workers’ compensation coverage is not required for 
professional athletes to provide equivalent benefits to the players.803  Thus, players for the Tampa Bay 
Lightning and Florida Panthers are able to receive workers’ compensation benefits despite the fact that 
Florida does not require employers to obtain workers’ compensation coverage. 
 

5. Education-Related Benefits 

The CBA contemplates the creation or expansion of education-related benefits. Although there is no 
formal program, the 2011 CBA states that “[t]he League and the NHLPA shall work together on 
developing and improving career counseling and continuing education programs[.]”804 Indeed, in 2015, 
the NHL and NHLPA announced plans to launch a program that would pay for players’ tuition at colleges 
and trade schools.805 The NHL and NHLPA each have committed approximately $1.5 million to the 
program, which will begin with current players and hopes to expand to former players.806 

6. Joint Health-Specific Committees 

The NHL and NHLPA have formed the Joint Health and Safety Committee, which consists of five 
members from each side.807 The Committee is responsible for “mak[ing] recommendations to the NHL 
and the NHLPA for consideration and approval regarding all issues related to Player health and regarding 
the safety of the playing environment.”808 To do so, the Committee is empowered to create working 
groups and subcommittees as necessary.809 The Committee is also responsible for resolving issues 
concerning whether club doctors have violated their obligations to the players,810 monitoring the 
electronic medical record system,811 and creating a list of second opinion doctors.812 
 

E. CFL Health-Related Benefits 
 

1. Retirement Benefits 

The CFL provides a pension plan for players. The CFL pension plan is a defined contribution plan, with 
clubs and players paying matching amounts.813 In 2016, for example, each parties contributed $3,900 
(CAD).814 However, clubs will only contribute the amounts for players who are on the club’s roster for 
nine or more games in that season.815  As a defined benefit plan, the players seemingly are vested in the 
pension plan as soon as any money is contributed to their account.  

2. Insurance Benefits 
 

The CFL medical plan provides medical coverage,816 life insurance, and accidental death and 
dismemberment insurance coverage.817 Dental benefits are not included in the medical plan but a “Benefit 
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Plan Advisory Committee may agree to change the benefits, including the addition of dental coverage and 
disability” if there is sufficient surplus from the amounts paid by the clubs.818   

In contrast, the NFL provides dental benefits as well as a variety of wellness benefits, including access to 
clinicians for mental health, alcoholism, and substance abuse; child and parenting support services; elder 
care support services; pet care services; legal services; and, identity theft services. 

Also unlike the NFL, the CFL offers no health insurance benefits for former players. However, as long as 
the players are residents of Canada, they can obtain healthcare through government-sponsored plans. 

3. Disability Benefits 

As explained above, disability benefits are not guaranteed under the CFL CBA, but are possible if funding 
exists. In contrast, the NFL provides many different types of disability benefits for current and former 
players. 

4. Workers’ Compensation Benefits 

Some provincial statutes prohibit professional athletes, such as CFL players, from receiving workers’ 
compensation benefits.819 However, in 2016, the CFLPA submitted an application for players to be 
eligible for workers’ compensation benefits in the province of Alberta,820 where two CFL clubs play. If 
successful, the CFLPA reportedly plans to try and expand coverage for workers’ compensation benefits to 
other provinces.821 By contrast, although workers’ compensation payments have been a controversial 
issue, all NFL players are currently entitled to such benefits. 
 

5. Education-Related Benefits 

The CFL does not offer any education-related benefits, unlike the NFL’s Tuition Assistance Plan. 

6. Joint Health-Specific Committees 

The CFL and CFLPA have a Joint Committee on Players’ Safety and Welfare.822 The Committee’s 
purpose is to discuss player safety and welfare aspects of playing equipment, playing surfaces, stadium 
facilities, playing rules, player-coach relationships, drug abuse prevention programs, and any other 
relevant subjects.823 Any proposed change in a playing rule must be referred to the Committee for 
consideration and a recommendation.824 However, the Committee has no authority to bind either the CFL 
or CFLPA on any issue.825 
 

F. MLS Health-Related Benefits 
 

1. Retirement Benefits 

MLS offers a 401(k) plan to its players.826 Regardless of whether a player contributes, MLS makes 
employer contributions equivalent to 3.75% of a player’s base salary.827 Contributions vest 
immediately.828   

2. Insurance Benefits 

MLS provides players and their family members with medical insurance, dental insurance, and life 
insurance.829 
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In contrast, the NFL provides a variety of wellness benefits, including access to clinicians for mental 
health, alcoholism, and substance abuse; child and parenting support services; elder care support services; 
pet care services; legal services; and, identity theft services. 

Also unlike the NFL, MLS offers no health insurance benefits for former players. 

3. Disability Benefits 

MLS does provide long-term disability insurance for its players equivalent to 60% of a player’s salary, 
with a monthly maximum benefit of $10,000.830 The monthly maximum benefit is the same in the 2015 
CBA as it was in the 2004 CBA.831 

4. Workers’ Compensation Benefits 
 

MLS players are entitled to workers’ compensation benefits.832 Additionally, like the NFL and NHL, 
MLS clubs that are in states that are not required to provide workers’ compensation benefits are required 
to provide equivalent benefits.833 Thus, players on Orlando City FC are able to obtain the equivalent of 
workers’ compensation benefits when they otherwise would have been denied coverage because Florida 
does not require employers to provide workers’ compensation benefits. Alternatively, MLS and the 
MLSPU have agreed that players can file for benefits in New York state, regardless of where they play.834 
In other words, MLS will not challenge the jurisdiction of the claim.835   
 

5. Education-Related Benefits 

MLS does not offer any league-wide education-related benefits. However, for players who participate in 
the Generation adidas program, an initiative designed to grow domestic talent, players can leave college 
early and money is placed in escrow for them to complete their college education at a later date.836 
Nevertheless, this benefit is available only to a select group of the most highly-skilled young players—it 
is not a league-wide benefit to all players like the NFL’s Tuition Assistance Plan. 

6. Joint Health-Specific Committees 

MLS has a Health and Safety Committee, which includes one MLSPU representative, that is responsible 
for making “recommendations to the Commissioner concerning health and safety procedures and 
protocols.”837 
 

G. Analysis 
 
While we provide an analysis that compares the leagues on the benefits they provide players, it is worth 
emphasizing at least two reasons why this is not a full apples-to-apples comparison. First, the mean 
number of seasons of play varies across the leagues,838 such that in some leagues fewer individuals will 
make the milestones necessary for vesting or activation of some benefits. Second, while we lack complete 
data on the health risks of playing each of the sports, from what we do know the risks associated with 
each sport are heterogeneous in at least some respects, such that the need for health insurance and 
disability benefits varies from league to league. 
 
With that caveat, Table 3-I provides a comparison of the leagues’ benefits while Tables 3-J and 3-K 
provide a comparison of monthly payments under the Big Four leagues’ retirement/pension plans in two 
different scenarios. 
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Table 3-I: Comparison of Leagues’ Benefits 
 

Benefit NFL MLB NBA NHL CFL MLS 
Pension Plan Yes Yes Yes Yes Yes No 
Pension Plan 

Vesting 
Requirement 

3 years (post 
1992) 1 day 3 years 1 day 9 games NA 

Severance Plan Yes No No No No No 
401k Plan Yes Yes Yes Yes No Yes 

Other Deferred 
Compensation Plan Yes No Yes No No No 

Health Insurance 
(Current Players) Yes Yes Yes Yes Yes Yes 
Health Insurance 
(Former Players, 

other than COBRA) 
5 years  For life 

potentially 
For life 

potentiall
y 

For life 
potentially No No 

Life Insurance Yes Yes Yes Yes Yes Yes 
Dental Insurance Yes Yes Yes Yes Maybe Yes 

Health 
Reimbursement 

Account 
Yes No Yes No No No 

Long Term Care 
Insurance Yes No Potentiall

y No No No 
Wellness Benefits Many Some Some None None None 
Disability Benefits 
(Current Players) Yes Yes Yes Yes Maybe Yes 

Disability Benefits 
(Former Players) Yes Yes No No No No 

Neurocognitive 
Disability Benefits Yes No No 

Only for 
current 
players 

No No 

Workers’ 
Compensation Yes Partial Yes Yes 

Prohibit
ed by 
law 

Yes 

Education-Related 
Benefits Yes No Yes Yes No For some 

players 
Joint Health-

Specific 
Committee(s) 

Yes Yes Yes Yes Yes Yes 

 
In examining the projected monthly payouts under the Big Four Leagues’ retirement/pension plans, we 
caution that the plans are complicated and involve many different variables to determine what a former 
player’s monthly payment will be, including but not limited to the player’s current income and cost of 
living adjustments. In Tables 3-J and 3-K below, we try to provide a picture of the type of retirement 
benefits available to players in each of the leagues. For this analysis, we chose the age of 62 for the age at 
which the retired player would begin to receive benefits because in the NHL this is the earliest age at 
which a player can receive retirement benefits. Then, we chose to analyze players who last played in 2000 
and 2015 to provide a spectrum of how the benefits change depending on when the player last played.  
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Table 3-J: Projected Monthly Payments under the Big Four Leagues’ Retirement Plans (Last 
Played in 2000 and Will Take Retirement Benefits at Age 62) 
 

 Experience 
League 1 Year 3 Years 5 Years 10 Years 

NFL $470 $1,410 $2,090 $3,661 
MLB $1,666 $5,000 $8,333 $16,666 

NBA839 $1,792 $5,375 $8,958 $17,917 
NHL Uncertain840    

 
Table 3-K: Projected Monthly Payments under the Big Four Leagues’ Retirement Plans (Last 
Played in 2015 and Will Take Retirement Benefits at Age 62) 
 

 Experience 
League 1 Year 3 Years 5 Years 10 Years 

NFL $470 $1,720 $2,810 $5,160 
MLB $1,666 $5,000 $8,333 $16,666 
NBA $1,792 $5,375 $8,958 $17,917 
NHL $1,750 $5,250 $8,750 $17,500 

 
According to the NFLPA, NFL players have “the very best benefits package in professional sports.”841 
This claim seems substantially true. First, the NFL offers every benefit that is provided by any of the 
other leagues. Second, the NFL offers several benefits that are not provided by any of the other leagues, 
including severance pay, long term care insurance, the Former Player Life Improvement Plan, and 
neurocognitive disability benefits for former players. Third, there are several benefits that only the NFL 
and a limited number of the other leagues provide: (a) only the NFL, MLB, NBA, and NHL provide 
health insurance (beyond COBRA) for former players; (b) only the NFL, MLB, and NBA provide players 
with mental health and substance abuse treatment; (c) only the NFL and NBA offer a health 
reimbursement account; (d) only the NFL and MLB offer disability benefits to former players; (e) only 
the NFL and NBA offer education-related benefits for all players; and, (f) only the NFL, NBA, NHL, and 
MLS guarantee workers’ compensation benefits to all of their players.  
 
While overall the NFL thus appears to be the best league for benefits, comparing the leagues’ benefit 
offerings is challenging and not without judgment calls. For example, considering the NFL’s higher 
injury rates (see Chapter 2: Injury Rates and Policies), it seems appropriate that NFL players would be 
entitled to more benefits, such as the NFL’s Long Term Care Insurance Plan and Former Player Life 
Improvement Plan. In particular, given the disparities in concussion rates, neurocognitive disability 
benefits are likely appropriate in the NFL but may not be needed in some of the other leagues. Moreover, 
we have identified three areas in which the NFL might learn lessons for improvement from one or more 
of the other leagues. 
 
First, the NFL’s health insurance options for former players appear to be less favorable than those offered 
by MLB, the NBA and the NHL. Currently, for players who have vested under the Retirement Plan 
(which requires at least three years of Credited Service for players after 1992), the NFL provides the same 
health insurance as available to current players for five additional years or the former player can also 
obtain health insurance via COBRA. However, COBRA is designed to be a temporary solution and is 
generally regarded as expensive relative to other health insurance plans.842 In contrast, MLB’s Benefit 
Plan provides former players the option to continue (or obtain) the same health insurance benefits as 
current players for life. While former MLB players have to pay more for their health insurance than 
current MLB players, presumably the plans offered are cheaper than COBRA coverage or else the players 
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would have opted for COBRA coverage. Similarly, the NBA’s Retiree Medical Plan is available to 
former players for life free of charge and the NHL allows former players who played at least 160 games 
to continue with the NHL’s insurance plan for life.843 
 
The NFL does offer a variety of health benefits that might partially fill the gap for former players, 
including health reimbursement accounts, long term care insurance, benefits for uninsured former players, 
and disability benefits. Nevertheless, players often have to go through a difficult process to obtain some 
of these benefits after they have already had to pay for the care, or care is delayed until they can obtain 
the benefits. We believe there may be advantages to allowing former players to continue to obtain some 
form of the same health insurance that they were able to receive while playing – ensuring, among other 
things, that they can remain in the same network of doctors. 
 
Second, as shown in Tables 3-J and 3-K, the monthly payments to former NFL players under the 
Retirement Plan are seemingly the smallest payments of the Big Four leagues. Nevertheless, when all of 
the benefits available to former players are packaged together, it is likely that the NFL’s benefits are the 
most valuable due to the number of benefits that are available. Consequently, lower Retirement Plan 
payments might simply reflect the NFLPA’s preferred allocation of total benefits, i.e., a shifting of the 
value of benefits away from the Retirement Plan and to other benefits instead. As with health insurance 
benefits, the NFL’s Retirement Plan payments require players to undertake relatively little administrative 
work to receive and they are a more secure and stable income source and benefit than some of the other 
benefits made available by the NFL. Nevertheless, some might believe it is a better use of player benefit 
money to fund benefits and programs for former players who are disabled or impaired in some way as 
opposed to providing larger Retirement Plan payments to all eligible former players. All the benefits 
available to NFL players must be viewed collectively. For these reasons, as discussed in the 
Recommendation, we recommend the NFL consider whether the current allocation of player benefits is 
the preferred, most just, and most effective allocation.  
 
Third, MLB and NHL players are vested in their pension plans on the first day they play in those leagues. 
By comparison, the NFL requires players to accrue three years of experience (or more depending on when 
they played), before they are eligible for retirement benefits (as well as many other benefits). The mean 
career of NFL and MLB players are both around five years long.844 Yet, the NFL’s Retirement Plan likely 
excludes and has excluded thousands of former players who did not earn three Credited Seasons. It is 
unclear why the NFL requires three years of service (the NBA does as well). The minimum service time 
clearly reduces costs of the Retirement Plan, but might also reflect a policy decision as to when an NFL 
player has sufficiently contributed to the NFL to deserve pay under the Retirement Plan. Below, we make 
a recommendation concerning the vesting requirement for the NFL’s Retirement Plan. 
 
In addition to the above-described potential deficiencies, there is another issue worthy of comment. To 
obtain Neurocognitive Disability Benefits after their career is over, the NFL requires players to execute a 
release releasing the NFL and clubs from any liability for head or brain injuries when they apply for the 
benefits. Similarly, the NHL requires players to release the NHL, clubs, and a variety of other parties for 
players to obtain career-ending disability insurance benefits. It could be argued that these releases unfairly 
condition benefits to which players are entitled on the relinquishment of their legal rights. On the other 
hand, the releases could be seen to ensure players do not seek more benefits than those to which they are 
entitled and to prevent litigation. As there are persuasive points for and against the releases, we do not 
make a recommendation concerning them. Instead, we merely highlight the issue for potential future 
consideration by the leagues, unions, and others. 
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H. Recommendation 
 
Recommendation 3-A: The NFL and NFLPA should consider whether change is necessary concerning 
player benefit plans. 
 
As discussed above, we identified three potential areas of concern regarding the benefit plans offered by 
the NFL. Also as discussed above, the benefits available to NFL players must be viewed in the context of 
one another: increasing one benefit might mean a decrease in another benefit. Below, we identify and 
discuss possible changes to the benefit plans, the implementation of which must be weighed collectively.  
 

• The NFL and NFLPA should consider providing former players with health insurance 
options that meet the needs of the former player population for life: While the NFL provides 
significant benefits to former players, players likely do not take full advantage of those benefits 
due to the associated administrative burdens.845 Additionally, a consistent and reliable health 
insurance plan seems preferable to ad hoc and uncertain benefits. The NFL and NFLPA should 
consider whether it would be more appropriate to shift some of the value of benefits away from 
the unplanned benefits (e.g., disability benefits and the health reimbursement account) to more 
stable health insurance options.846  Where players have only played one or two seasons (and 
perhaps games), there might be questions as to whether it is appropriate to provide lifetime health 
insurance to someone who was employed for such a short period of time. On the other hand, only 
a few games or seasons can have life-lasting effects on a player. One option worth considering is 
tiering health insurance benefits and allowing those with less Credited Seasons to qualify for 
some but not full benefits. 

  
• The NFL and NFLPA should consider increasing the amounts available to former players 

under the Retirement Plan: The monthly retirement benefits represent a more stable benefit 
than the other valuable but still uncertain benefits. Consequently, the NFL and NFLPA should 
consider whether it would be more beneficial to shift some of the value of benefits away from the 
unplanned benefits to the more stable Retirement Plan monthly payments. 

 
• The NFL and NFLPA should consider reducing the vesting requirement for the Retirement 

Plan: The purpose of the NFL’s three-year vesting requirement is unclear. The vesting 
requirement results in a considerable portion of former players being unable to collect any 
retirement benefits. We acknowledge that there may be appropriate policy reasons for such a 
limitation, such as a determination as to when a player has sufficiently contributed to the NFL. 
Indeed, many employers require a certain number of years of service before accruing certain 
benefits.847 If the vesting requirement is instead principally motivated by cost, then the 
distribution of benefits among former players should be reconsidered to determine what is 
maximally beneficial for player health. In other words, is the current distribution of benefits 
among former players, which largely excludes players with less than three years of experience, 
preferred by the NFL, NFLPA, and players, or would it be preferable to reduce the benefits to 
players with more than three years of experience to provide some benefits to those with less than 
three years of experience? While these considerations are not easy and require a delicate balance, 
the exclusion of a significant portion of former players from the Retirement Plan requires an 
examination of the vesting requirement. As with health insurance benefits, one option worth 
considering is tiering Retirement Plan benefits and allowing those who have played less than 
three Credited Seasons to qualify for some if not full benefits. 
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CHAPTER 4: DRUG AND PERFORMANCE-ENHANCING SUBSTANCE POLICIES 
 
This Chapter summarizes the policies of each of the leagues concerning performance-enhancing 
substances (“PES”) and drugs of abuse. As explained below, the leagues differ at times in their 
categorizations and treatments of different drugs and substances. Where appropriate, we will separate our 
analysis of the leagues’ policies by PES and drugs of abuse, but will collectively refer to the policies as 
the leagues’ “drug policies.” 
 
Before analyzing the leagues’ drug policies, there are a few concepts and issues that need to be discussed, 
including what is meant by a “PES” and a “drug of abuse”; the unique case of marijuana; the purpose for 
the drug policies; therapeutic use exemptions; and, the role of unions in drug policies. 
 
Meanings of PES and Drugs of Abuse    
 
The leagues generally do not provide an overarching definition for PES but instead ban a long list of 
substances that have the potential to enhance a player’s performance in ways that the league, sports 
community, and/or medical community has determined to be unfair, unnatural, and/or unsafe.848 As will 
be shown below, PES are also sometimes referred to as “performance-enhancing drugs” (“PEDs”). This 
term is slightly outdated as the term PES now better captures a wider variety of substances that athletes 
might try to use to enhance their performance.  
 
Drugs of abuse is a term generally used by the leagues in reference to illegal substances that do not have 
the potential to enhance a player’s performance and which present serious health concerns. For example, 
MLB defines “drugs of abuse” to include marijuana, synthetic marijuana, cocaine, LSD, opiates, MDMA, 
GHB, and PCP.849 Similarly, the NFL defines “substances of abuse” as all illegal drugs, including but not 
limited to, marijuana, cocaine, opiates, MDMA, and PCP.850  Legal substances, including alcohol and 
prescription medications, can also fall within the purview of the leagues’ drugs of abuse policies if 
abused, as will be discussed below.   
 
Finally, we use the terms “substance” and “drug” interchangeably. While they are not exactly analogous 
terms, the terms are often used interchangeably in the context of professional sports and thus serve our 
purposes here. 
 
Marijuana 
 
Before we get into the details of the various policies it is worthwhile to discuss the special case of 
marijuana, which we also generally include in the category of drugs of abuse. Marijuana is banned under 
federal law and is listed as a Schedule I controlled substance under the Controlled Substances Act, thus 
classifying it as a substance which, according to the Act, “has a high potential for abuse” and “has no 
currently accepted medical use[.]”851 Nevertheless, as of February 2017, 29 states have approved 
marijuana for medical use, and seven states (Alaska, Colorado, Massachusetts, Maine, Nevada, Oregon, 
and Washington) and the District of Columbia have approved it for recreational use in certain 
amounts.852853 Moreover, there is a robust debate about what, if any, are the health and social 
consequences of marijuana use.854  Thus, the argument exists that marijuana should be treated differently 
from other “drugs of abuse.”  
 
Some of the leagues have explicitly recognized the uniqueness of marijuana. As will be shown below, the 
NFL and NBA treat marijuana differently, and the NBA does not classify marijuana as a drug of abuse. 
Moreover, some believe marijuana use is common among NFL players to help manage pain.855 Amidst at 
least some evidence that marijuana can be an effective pain management tool,856 in 2016, the NFLPA 
announced that it would study the issue.857 Nevertheless, the NFL has insisted that the legalization of 
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marijuana in certain states (including those that are home to NFL clubs), does not change the NFL’s 
position—a policy banning marijuana.858 However, the NFL has stated that it is willing to consider 
medically appropriate uses of marijuana, such as for pain management and treatment of concussions, if 
recommended by medical experts.859    
 
Purpose of Drug Policies 
 
The case of marijuana raises the question about why certain drugs are banned, under either a PES or drugs 
of abuse policy. A list of reasons why specific drugs might be banned includes: (1) the drugs are 
associated with negative health consequences; (2) the drugs are illegal; and/or, (3) the drugs provide the 
player with an unfair competitive advantage.860 

 
Many drugs meet one or more of these criteria. The criteria most closely related with the particular drug 
generally determine whether the drug is banned under a PES policy or a drugs of abuse policy. Drugs that 
provide an unfair competitive advantage would generally be those classified as a PES while illegal drugs 
would generally be considered drugs of abuse. Nevertheless, many PES are also illegal (or obtainable 
only with a prescription) and some illegal drugs of abuse can provide a competitive advantage (such as 
stimulants). Our analysis is focused on the health consequences of drug use rather than competitive 
advantage issues.   
 
Finally, the health consequences of many of the drugs are a constant subject of debate and ongoing 
scientific assessment. Whether the positive purposes and effects of certain drugs sufficiently outweigh the 
negative consequences is a medical determination and beyond the scope of this Report, but this question 
does relate to the purpose of therapeutic use exemptions, an issue to which we now turn. 
 
Therapeutic Use Exemptions 
 
Some prohibited substances might be appropriate or necessary for the treatment of specific medical 
conditions. Consequently, sports leagues generally permit what are known as therapeutic use exemptions 
(“TUEs”), that permit the player to use a banned substance without violating a drug policy. A good 
example of a TUE is the case of American Olympic sailor Kevin Hall. As a result of cancer, Hall needed 
testosterone injections to maintain normal levels of the hormone.861 Hall received a TUE to take 
testosterone (normally a banned substance) so that he could participate in the 2004 Olympics.862863 
 
The availability of TUEs also raises the prospect of players seeking them more for performance-
enhancing purposes as opposed to medical. In 2006, MLB began to test for stimulants, a banned 
substance but one nonetheless long considered to be commonly used in MLB.864 In 2006, 28 players 
obtained a TUE for stimulants used to treat attention-deficit disorder (“ADD”), such as Adderall or 
Ritalin.865 The next year, 103 players obtained TUEs for ADD drugs, raising concerns that the TUE 
process was being abused.866 Nevertheless, the prevalence of TUEs for ADD drugs has remained fairly 
consistent: 119 in 2013; 112 in 2014;867 111 in 2015,868 and 105 in 2016.869  Approximately 1,375 players 
played in a MLB regular season game in 2016.870  Thus, an estimated 7.6% of them had a TUE for ADD 
drugs.871 
 
Role of Unions 
 
Each of the leagues’ drug policies is the result of collective bargaining with the leagues’ respective 
players unions. Indeed, drug testing is generally considered a mandatory subject of bargaining between 
employers and a union pursuant to the National Labor Relations Act.872 The union will look to protect the 
players’ rights and interests in all respects when negotiating the drug policy, but what that means is not 
always clear. 



	 129	

 
Players have heterogeneous views concerning the most desirable drug policy. When it comes to drugs of 
abuse, some players likely do not want any testing out of concerns for their privacy or so that they can 
engage in drug-related behavior off of the field. Other players might be concerned with the adverse health 
and legal consequences associated with drugs of abuse and instead want robust testing. Similarly, some 
players intentionally take PES to try to improve their performance and thus would like to see minimal 
testing and discipline for their use. Conversely, some players believe that PES undermine the integrity 
and fairness of the game and should be subject to frequent testing and harsh punishment. 
 
Regardless of the players’ and unions’ balancing of these views, the unions always work to protect a 
player’s legal and procedural rights. A drug test can be an invasive and personal process. Drug tests are 
conducted via the collection of either urine or blood. Urine specimen collection requires a player to be 
naked from his knees up and then urinate into a cup with the specimen collector standing directly in front 
of him.873 Blood tests require blood to be withdrawn. Consequently, players and their unions generally 
seek to minimize the number of times players have to go through these uncomfortable experiences. 
 
Additionally, the unions want to ensure that the drug tests are reliable in that testing procedures accurately 
determine whether a player has failed a drug test. In the 2011 CBA, the NFL and NFLPA agreed that the 
NFL would begin to test for human growth hormone (“hGH”), with the specifics to be worked out at a 
later date. Nevertheless, it took nearly three years for the NFL and NFLPA to agree on the procedures of 
hGH testing due, in part, to concerns about the scientific reliability of the blood tests available at the 
time.874 
 
Another procedural concern of the unions is “non-analytical positives,” i.e., those situations where the 
player has not tested positive for a banned substance but has violated a drug policy in some other way, 
such as by possessing the drug, engaging in illegal conduct, manipulating the test, or being accused of 
having used a banned substance through the testimony of others. Without clear proof that a player has 
taken a banned substance (such as through a failed drug test), the unions want to ensure that players are 
not unfairly punished for circumstantial evidence. 
 
Finally, unions want to ensure that players receive a fair appeals process, typically understood to include 
the right to challenge the validity of the alleged drug policy violation before a neutral arbitrator. The 
appeals process and a player’s legal rights thereunder are important issues for players. Nevertheless, they 
are legally complicated and more tangential to player health than is our focus in this Report. 
Consequently, we do not discuss them here. 
 

*** 
 
With this background, we turn to our analysis of the leagues’ drug policies. Specifically, for each of the 
leagues, we will describe: (1) the substances prohibited; (2) the types of tests and prohibited conduct; (3) 
the number of tests; (4) the administration of the policies; (5) therapeutic use; (6) discipline; (7) treatment; 
and, (8) confidentiality. 
 

A. The NFL’s Drug Policies 
 

The NFL has two separate policies: (1) the Policy on Performance-Enhancing Substances (“PES Policy”); 
and, (2) the Policy and Program on Substances of Abuse (“Substance Abuse Policy”). Both policies were 
most recently amended in 2016. We will describe both policies for each issue of interest. 
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1. Substances Prohibited 
 

a. PES Policy 
 
The PES Policy prohibits specifically listed substances in the following categories: (1) anabolic agents, 
including anabolic/androgenic steroids, hormones (including hGH), Beta-2-agonists, anti-estrogenic 
agents, and selective androgen receptor modulators (“SARMs”); (2) masking agents, including diuretics, 
epitestosterone, and probenecid; and (3) stimulants.875 Doping methods, including enhancement of oxygen 
transfer, chemical and physical manipulation, and gene doping are also all strictly prohibited.876 The NFL 
and NFLPA may mutually agree to modify the prohibited substances list included in the PES Policy.877 
 

b. Substance Abuse Policy 
 
The Substance Abuse Policy prohibits players “from the illegal use, possession, or distribution of drugs, 
including but not limited to cocaine; marijuana;878 opiates and opioids; methylenedioxymethamphetamine 
(MDMA); and phencyclidine (PCP),” as well as the “abuse of prescription drugs, over-the-counter drugs, 
and alcohol.”879 Other substances not enumerated may be prohibited if included in a treatment plan 
required by the Substance Abuse Policy (explained further below).880 
 
An important change concerning certain stimulants was made to the PES Policy and Substance Abuse 
Policy in 2014. Prior to 2014, several players tested positive for banned stimulants during the off-
season.881 Stimulants were banned under the PES Policy but provided the players no competitive 
advantage during the off-season. Instead, the players were using the stimulants as recreational drugs.882 
Under the revised PES Policy, if a player tests positive for a stimulant during the off-season, he is deemed 
to have violated the Substance Abuse Policy and not the PES Policy.883 The change is dramatic in terms of 
the discipline to be imposed: four games for a first violation of the PES Policy versus no punishment 
under the Substance Abuse Policy, as will be explained below.   
 

2. Types of Tests and Prohibited Conduct 
 

a. PES Policy 
 
The PES Policy uses urine and blood tests.884  
 
A test is “positive” under the PES Policy if the test result reveals the presence of a prohibited substance in 
the player’s sample “at the level required by the testing protocols.”885 Players are also subject to 
punishment under the PES Policy for: (1) violations of law (demonstrated by convictions or player 
admissions) relating to the use, possession, acquisition, sale, or distribution of steroids, growth hormones, 
stimulants, or related substances, or conspiring to do so;886 (2) using, possessing, or distributing PES as 
found through credible evidence;887 (3) attempting to substitute, dilute, or adulterate a specimen;888 and, 
(4) manipulating a test result.889 While violations of law, non-analytical positives, attempts to substitute, 
dilute, or adulterate specimens, and test result manipulations are not expressly included in the definition 
of a “positive test,” they are subject to discipline as will be explained below. 
 

b. Substance Abuse Policy 
 
The Substance Abuse Policy uses urine tests only.890 
 
For the Substance Abuse Policy, “[t]ests… will be deemed positive if they are confirmed by laboratory 
analysis at the identified urine concentration levels.”891 A player who fails to cooperate fully in the testing 
process or who attempts to substitute or adulterate a specimen, alter a test result, or engage in doping 
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methods will be treated as if he produced a positive test.892 Players who fail to appear for testing are 
subject to discipline, but not on the same schedule as those whose specimens result in positive tests.893 
 
A player also violates the Substance Abuse Policy if he commits a violation of law involving alcohol or 
drugs of abuse.894 In addition to a conviction, a violation of law will also be found where the player enters 
into a diversionary program, deferred adjudication, disposition of supervision, or similar arrangement, 
including nolo contendere pleas.895   
 

3. Number of Tests 
 

a. PES Policy 
 
Under the PES Policy, free agent rookies and veterans are subject to pre-employment urine tests, 
including testing at the NFL Combine.896 All players are also subject to at least one annual urine test for 
prohibited substances to occur at training camp or whenever a player reports as part of the player’s pre-
season physical.897 Additionally, ten players per club are randomly selected for urine testing each week 
during the pre-season, regular season, and postseason.898 During the off-season, players under contract 
who are not otherwise subject to reasonable cause testing (discussed below) may be tested at the 
discretion of the Independent Administrator (subject to a maximum of six combined urine and blood 
tests).899 
 
The PES Policy also allows for blood testing under the following circumstances: (1) 20% of every club’s 
roster will receive blood testing once annually; (2) each week during the pre-season, regular season, and 
postseason, five players from eight randomly selected clubs who are selected for urine testing will also 
receive blood testing;900 (3) 10% of every club’s roster will receive blood testing in the off-season; and, 
(4) pre-employment blood tests may be administered to free agent rookies and veterans, including 30 
players randomly selected at the Combine who will undergo urine and blood testing.901 The Independent 
Administrator randomly selects the players to be tested. 
 
Finally, the PES Policy allows for reasonable cause testing for players who have previously tested 
positive for PES or for whom there is sufficient credible evidence902 of prior PES involvement (up to two 
football seasons prior to the player’s applicable college draft).903 In no circumstance may a player undergo 
more than 24 combined urine and/or blood tests per year.904 
 

b. Substance Abuse Policy 
 
Under the Substance Abuse Policy, players are subject to testing on the following terms: (1) a rookie or 
veteran player not under contract may be subject to a pre-employment test if that player was not under 
contract to his last club on the date of its last game of the preceding season and the player has not had a 
test in the four-month period prior (excluding an NFL Combine test); (2) draft-eligible players are subject 
to pre-employment tests during the NFL Combine; (3) all players under contract are subject to one annual 
test during the off-season; (4) all players in the Intervention Program905 will be required to provide 
specimens when determined by the Medical Advisor (discussed below in Section 4: Administration); and, 
(5) a club and player may agree that the player will submit to unannounced testing during the term of his 
contract if the club has a reasonable basis for such testing.906 
 
For players already in the NFL, it is fairly easy not to run afoul of the Substance Abuse Policy. Players 
are only tested for drugs of abuse during an off-season window that begins in April and ends in August.907 
So long as players do not use drugs of abuse during this time frame (or sufficiently in advance of this time 
frame), they will not test positive under the Substance Abuse Policy and can otherwise use drugs of abuse 
without detection or consequences under the Policy during the remainder of the year.908 Moreover, the 
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NFLPA issues a reminder about the drug testing dates to all players approximately a month before the 
drug testing window begins.909 Because players should be able to avoid problems with the Substance 
Abuse Policy fairly easily, the off-season test is referred to even by NFL medical personnel as “an 
intelligence test.”910    
 

4. Administration 
 

a. PES Policy 
 
The Independent Administrator on Performance-Enhancing Substances, jointly selected by the NFL and 
the NFLPA, administers the PES Policy.911 The current Independent Administrator is Dr. John Lombardo, 
an expert in PES.912 Subject to limitations set in the PES Policy, the Independent Administrator is vested 
with the discretion to make determinations concerning, among other things, the method by which players 
will be subjected to testing each week, the selection of players to be tested each week, the number and 
frequency of reasonable cause and off-season tests to administer, the scheduling of medical evaluations 
associated with the use of prohibited substances, review and approval of therapeutic use exemptions, and 
finding and certifying violations for disciplinary action.913   
 
The PES Policy also employs a chief forensic toxicologist jointly selected by the NFL and NFLPA. The 
toxicologist, among other things, audits the operation of testing laboratories, reviews and certifies lab 
results, and provides advice to the NFL and NFLPA on anti-doping. The PES Policy also includes a 
jointly selected collection vendor to implement a training and certification process for all persons 
involved in the collection of samples under the PES Policy.914 
 

b. Substance Abuse Policy 
 
The NFL and NFLPA jointly select a Medical Director, who is responsible for developing and 
implementing all aspects of the Substance Abuse Policy that relate to the treatment of players.915 The NFL 
and NFLPA also jointly select a Medical Advisor, who has the responsibility of serving as medical review 
officer and overseeing selection and testing under the Substance Abuse Policy’s treatment program, 
known as the Intervention Program and discussed in detail below.916 Additional administrators for the 
Substance Abuse Policy include treating clinicians,917 team substance abuse physicians,918 a chief forensic 
toxicologist,919 collection vendor(s),920 and club physicians.921  
 

5. Therapeutic Use 
 

Therapeutic use exceptions (“TUEs”) are available for players under both the PES Policy and the 
Substance Abuse Policy by applying to the Independent Administrator of the PES Policy and the Medical 
Advisor for the Substance Abuse Policy.922 “The TUE application should be filled out and submitted by 
the player’s treating physician and should include all pertinent medical records documenting the 
diagnosis.”923 The NFL applies the following guidelines to all TUE requests: 
 

1. The medication must be necessary and indicated for treatment of the 
specific medical problem for which it has been requested;  

2. Acceptable alternative treatments with medications that are not 
prohibited were attempted but failed, or reasons for not prescribing these 
alternative treatments have been presented;  

3. Appropriate evaluation has been completed and all medical records 
documenting the diagnosis have been submitted for review; and,  
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4. The applicant may not begin use of the prohibited substance until after 
the TUE is granted.924  

 
6. Treatment 

 
Some of the sports leagues’ drug policies provide for the player to undergo treatment concerning his drug 
use in lieu of or in addition to punishment. We thus analyze that issue across the leagues, beginning here 
with the NFL. 

 
a. PES Policy 

 
The PES Policy does not provide for any treatment. Nevertheless, treatment might be available through 
the player’s club-funded health insurance policy.  
 

b. Substance Abuse Policy 
 
According to the Substance Abuse Policy, “[t]he cornerstone of th[e] Policy is the Intervention 
Program.”925 “Under the Intervention Program, Players are tested, evaluated, treated, and monitored for 
substance abuse.”926 The Intervention Program consists of three possible stages of treatment. If the player 
complies with his treatment and does not fail any tests, he will be discharged from the Intervention 
Program. However, if the player does not comply or fails drug tests, he will be advanced into more 
aggressive stages of treatment and be subject to increasing discipline. 
 
A player can enter the Intervention Program in three ways: (1) a positive test result; (2) “[b]ehavior 
(including but not limited to an arrest or conduct related to an alleged misuse of Substances of Abuse 
occurring up to two (2) football seasons prior to the Player’s applicable scouting combine) which, in the 
judgment of the Medical Director, exhibits physical, behavioral, or psychological signs or symptoms of 
misuse of Substances of Abuse”; and, (3) “Self-Referral: Personal notification to the Medical Director by 
a Player of his desire voluntarily to enter Stage One of the Intervention Program prior to his being notified 
to provide a specimen leading to a Positive Test Result, and prior to behavior of the type described above 
becoming known to the Medical Director from a source other than the Player.”927 
 
Once in the Intervention Program, the players are referred to the appropriate clinical professionals to 
develop a treatment plan for the player.928 The Medical Director must then approve the treatment plan.929 
Additionally, once in the Intervention Program, the player is subject to additional testing at the discretion 
of the Medical Director.930 
 
If a player complies with his treatment plan, he can be discharged from the Intervention Program in as 
little as 90 days.931 If the Medical Director believes the player needs additional treatment or if the player 
fails to comply with his treatment plan, such as by failing a test, the player will advance to Stage Two of 
the Intervention Program.932 In Stage Two, a player can be subject to as many as ten unannounced drug 
tests per month.933 
 
If a player complies with his treatment plan in Stage Two, he can be discharged from the Intervention 
Program in as little as 12 months.934 However, again, if the Medical Director believes the player needs 
additional treatment or if the player fails to comply with his treatment plan, such as by failing a test, the 
player will advance to Stage Three of the Intervention Program and be subject to additional treatment and 
evaluation.935   
 
A player’s path through the Intervention Program is detailed further in Figure 4-A below. 
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7. Discipline936 

 
a. PES Policy 

 
On the first violation, the PES Policy provides for different punishment based on the type of violation. All 
violations are treated similarly in the second and third instances, as illustrated in Table 4-A below.937 
 
Table 4-A: NFL PES Policy Discipline Schedule 
 

Type of Violation First 
Violation 

Second 
Violation 

Third 
Violation 

Violation of Law or Sufficient Credible Evidence938 6 games 10 games 2 years 
Positive Test (Diuretic or Masking Agent) 2 games 10 games 2 years 
Positive Test (Stimulant or Anabolic Agent) 4 games 10 games 2 years 
Positive Test (Prohibited Substance Plus Diuretic, 
Masking Agent, Attempt to Adulterate, or Attempt to 
Manipulate) 

6 games 10 games 2 years 

 
In 2016, approximately 19 NFL players were suspended for violating the PES Policy,939 an increase from 
13 players in 2015, and 16 players in 2014.940 
 
In addition to the fines and suspensions described above, players potentially face contractual 
consequences for violating the PES Policy. When a player has violated the PES Policy, his club is entitled 
to proportional forfeiture of bonuses previously paid.941 For example, if a player received a $10 million 
signing bonus for a five-year contract, and the player then fails a PES test after the second season, the 
player could be required to return $6 million of the signing bonus to the club.942 Similarly, if a player is 
entitled to have his Paragraph 5 (i.e., base) salary guaranteed in his second season, but fails a PES test 
between the first and second seasons, the contract might contain a clause permitting the club to void the 
guarantee in the second season.943 Because NFL compensation is generally not guaranteed, these financial 
punishments can be more harmful to a player than the suspensions listed above. 
 

b. Substance Abuse Policy 
 
Players are not disciplined for initial positive test results under the Substance Abuse Policy. Instead, 
players are entered into the Intervention Program, discussed above. Provided players comply with their 
treatment programs under the Intervention Program, they will not be disciplined. 
 
However, players who fail to comply with the Intervention Program are subject to increasing levels of 
discipline. Figure 4-A below demonstrates a player’s potential path and discipline through the 
Intervention Program.  
 
Additionally, a player who voluntarily enters the Intervention Program cannot be disciplined so long as he 
complies with his treatment plan.944 In reality, this safe harbor provision is limited by the general 
tenuousness of NFL players’ contracts and careers, which are often terminated for a variety of reasons. 
Because NFL players will look to avoid anything that sheds negative light on them—including 
voluntarily entering the Intervention Program—it is questionable how often players ever take advantage 
of the Substance Abuse Policy’s safe harbor provision. 
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In 2016, approximately 26 players were suspended for violating the Substance Abuse Policy,945 a decrease 
from 29 players in 2015, but more than the 23 players suspended in 2014.946 Many more players were 
likely fined, but these statistics are not publicly available pursuant to the Policy’s confidentiality 
provisions, discussed next. 
 
Players are also subject to discipline for violations of law involving alcohol or drugs of abuse.  
 
A player’s first offense involving alcohol will generally result in a two-game suspension.947  If there are 
“aggravating circumstances, including but not limited to felonious conduct, extreme intoxication (BAC of 
.15% or more), property damage or serious injury or death to the Player or a third party, and/or if the 
Player has had prior drug or alcohol-related misconduct, increased discipline may be imposed.”948 A 
second offense involving alcohol results in an eight-game suspension.949 
 
A player’s first offense involving drugs of abuse will generally result in a four-game suspension.950 
Discipline may be increased if there are aggravating circumstances similar to those discussed above.951 A 
second offense involving drugs of abuse results in a six- to ten-game suspension.952 
 
Finally, players who violate the Substance Abuse Policy are subject to the same potential contractual 
penalties as those discussed above arising out of violations of the PES Policy. 
 

8. Confidentiality 
 
Both the PES Policy and Substance Abuse Policy mandate that players, clubs, the NFL, NFLPA, player 
agents, and all persons involved in administering the polices protect the confidentiality of matters covered 
by the policies.953   
 

a. PES Policy 
 
Under the PES Policy, “public disclosure, directly or indirectly, of information concerning positive tests, 
appeals or other violations of th[e] [PES] Policy is not permitted.”954 The PES Policy allows the NFL to 
publicly announce or acknowledge disciplinary action against a player when a suspension is upheld by an 
arbitrator and to publicly disclose information relating to the discipline of a player to correct inaccurate 
public claims made by the player or his representatives.955 Finally, under the PES Policy, a player, club, or 
club employee is subject to a $500,000 fine for breaching the confidentiality provisions.956 
 

b. Substance Abuse Policy 
 
The Substance Abuse Policy requires confidentiality relating “to the history, diagnosis, treatment, 
prognosis, test results, or the fact of participation in the Intervention Program of any Player[.]”957 The 
Substance Abuse Policy allows for disclosure under the same circumstances as the PES Policy and 
additionally allows for players to authorize or disclose information and allows the Medical Advisor or 
NFL to disclose to a club information about a player who the club is contemplating acquiring.958 Finally, 
like the PES Policy, under the Substance Abuse Policy, a player, club, or club employee is subject to a 
$500,000 fine for breaching the confidentiality provisions.959 
 
With this understanding of the NFL policies we are ready to compare them to what is in place for the 
other leagues. 
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B. MLB’s Drug Policies 
 
MLB and the MLBPA have agreed to the Joint Drug Prevention and Treatment Program (“Joint 
Program”). The Joint Program, last amended in December 2016, covers both PES and drugs of abuse. 
Where it is helpful, we will discuss the Joint Program’s treatment of the different drugs separately. 
 

1. Substances Prohibited 
 
The Joint Program prohibits the use, possession, sale, or distribution of four categories of substances: 
drugs of abuse,960 PES,961 stimulants,962 and Dehydroepiandrosterone (“DHEA”).963 During the term of the 
Joint Program, MLB and the MLBPA may jointly agree to ban any additional substances.964 Additionally, 
if the federal government adds a substance to Schedule I, II, or III of the Code of Federal Regulations 
Schedule of Controlled Substances, then that substance is automatically added to the list of prohibited 
substances as a drug of abuse, PES, or stimulant.965 
 
However, MLB does not test for stimulants during the off-season.966 
 

2. Types of Tests and Prohibited Conduct 
 
Like the NFL, MLB uses urine tests for PES, stimulants, and DHEA,967 and blood tests for hGH.968 
 
“[I]f any substance identified in the test results meets the levels set forth in the Collection Procedures and 
Testing Protocols of the Program,” then that test shall be considered “positive.”969 Additionally if a player 
refuses or, without good cause, fails to take a test, or engages in activity to prevent the collection of a 
specimen, then the player will be deemed to have failed a test.970 Likewise, a test will be considered 
positive if a player “attempts to substitute, dilute, mask or adulterate a specimen or in any other manner 
alter a test.”971  Players may also be subject to disciplinary action, under a just cause standard, for “any . . . 
violation of [the Joint Program’s prohibitions], including, but not limited to, non-analytical positives.”972 
 

3. Number of Tests 
 

a. PES 
 
Each player is tested for PES, stimulants, and DHEA upon reporting to spring training and receives at 
least one other unannounced test on a randomly selected date between the start of spring training and the 
final day of the postseason.973 In total, 4,800 unannounced tests for PES and stimulants are administered 
to randomly selected players during the season974 and 1,550 unannounced, random tests for only PES and 
DHEA are administered during the off-season, in order to ensure that all players are subject to at least one 
random off-season test.975 Each player is also randomly tested for hGH once during spring training,976 and 
900 random, unannounced blood tests for hGH are performed throughout the year.977 There is no limit on 
the number of times an individual player may be tested for hGH.978 
 
During the 2016 season, MLB conducted 8,281 drug tests.979 6,634 of the tests were urine and 1,647 were 
blood.980 There were 15 failed tests—12 for PES and three for stimulants.981 
 
Players are also potentially subject to just cause testing or, in the case of players who violate the Joint 
Program, additional follow-up testing. If the Commissioner or the MLBPA notifies the other that it has 
“reasonable cause” to believe that a player has “engaged in the use, possession, sale or distribution of a 
[PES or stimulant]” in the past year,” then the player may be subject to a test within 48 hours of 
notification.982 Players who test positive for PES are subject to three unannounced tests in the year after 
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the positive test, and players who test positive for stimulants are subject to six unannounced tests in the 
year after the positive test.983   
 

b. Drugs of Abuse 
 
Unlike in the NFL, MLB players are generally not required to undergo testing for drugs of abuse, unless 
the Commissioner or MLBPA presents the other with reasonable cause for testing.984 If a player tests 
positive for a drug of abuse after undergoing reasonable cause testing, he is referred to the Treatment 
Board for an initial evaluation,985 after which the Treatment Board may develop a treatment program 
consisting of some combination of counseling, in- or out-patient treatment, and follow-up testing.986   
 

4. Administration 
 
The Independent Program Administrator, jointly selected by the MLBPA and MLB, oversees the Joint 
Program.987 The Independent Program Administrator administers and audits the Joint Program’s testing 
regime and develops related educational programs.988 Additionally, the Treatment Board—consisting of 
two representatives (a lawyer and a physician) appointed by the MLBPA, two representatives (a lawyer 
and a physician) appointed by MLB, and a fifth neutral labor arbitrator—supervises the treatment of 
players who have or are suspected to have used drugs of abuse.989 
 
Of note, the Independent Program Administrator is responsible for publicly releasing a report by 
December 1, of each year that sets forth the number of tests conducted, the number of positive tests that 
resulted in discipline, the substances involved in the tests that resulted in discipline, the number of non-
analytical positives that resulted in discipline, and the number of TUEs issued, broken down by the 
category of medication.990 
 
MLB’s PES report is a commendable exercise in transparency. By disclosing its drug testing efforts and 
results and subjecting them to public scrutiny, MLB is demonstrating its commitment to the integrity of 
the game. While we believe the NFL should seriously consider releasing a similar report, such a report 
has minimal (if any) direct impact on player health and thus it is outside the scope of our concern here. 
 

5. Therapeutic Use 
 
As in the NFL, a player with a medical condition that requires treatment by a substance prohibited by the 
Joint Program can apply to the Independent Program Administrator for a TUE.991 The Independent 
Program Administrator determines whether or not to grant the TUE after consultation with members of 
the Medical Advisory Panel or outside specialists.992   
 

6. Treatment 
 

a. PES 
 
As with the NFL, the Joint Program does not provide for treatment in the case of PES use. 
 

b. Drugs of Abuse 
 
The Joint Program does provide for treatment in the case of drugs of abuse in a manner substantially 
similar to that of the NFL. Under the Joint Program, a player begins treatment for drugs of abuse if he has 
previously failed a drug test (as the result of reasonable cause testing), or “is otherwise found to have used 
or possessed” a drug of abuse.993 The player’s treatment program is determined by the medical 
professionals on the Treatment Board, who may consult with other treating doctors or experts in the 
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field.994 The treatment program “may include any or all of the following: counseling, impatient treatment, 
outpatient treatment and follow-up testing.”995 A player is subject to discipline for failing to cooperate 
with his treatment plan, as discussed below. 
 

7. Discipline 
 
Punishments for violations of the Joint Program depend on the category of prohibited substance involved, 
the nature of the offense, and the number of previous violations (if any). The rules are summarized in 
Table 4-B below: 
 
Table 4-B: MLB Joint Program Discipline Schedule 
 

Type of Violation First 
Violation 

Second 
Violation 

Third 
Violation 

Fourth 
Violation 

PES Use996 80 games 162 games 

Permanent 
suspension; 

can apply for 
reinstatement 
after 2 years 

NA 

PES Sale or Distribution997 80–100 games 162 games 

Permanent 
suspension; 

can apply for 
reinstatement 
after 2 years 

NA 

Stimulant Use998   Follow-up 
testing 50 games 100 games Permanent 

suspension 
Stimulant-Related 

Convictions999 25–50 games 50–100 games Permanent 
suspension NA 

Stimulant Sale or 
Distribution1000 60–90 games 2-year 

suspension 
Permanent 
suspension NA 

DHEA Use1001 Follow-up 
testing 25 games 80 games Permanent 

suspension 

DHEA-related Convictions1002 25–50 games 50–100 games Permanent 
suspension NA 

DHEA Sale or Distribution1003 60–90 games 2-year 
suspension 

Permanent 
suspension NA 

Failure to Comply with 
Treatment Program1004   15–25 games 25–50 games 50–75 games At least one year 

suspension1005 
Drugs of Abuse Sale or 

Distribution1006 60–90 games 2-year 
suspension 

Permanent 
suspension NA 

Drugs of Abuse-related 
Convictions1007 25–50 games 50–100 games Permanent 

suspension NA 

 
DHEA is treated differently than other PES. “DHEA is a hormone that is naturally made by the human 
body. . . .  Athletes and other people use DHEA to increase muscle mass, strength, and energy.”1008 DHEA 
is legal1009 and can be purchased over the counter as a dietary supplement,1010 which might explain its 
differential treatment. Despite its legality, MLB, the NFL, NBA, NHL, NCAA, and the World Anti-
Doping Agency (“WADA”)1011 have all banned the use of DHEA.1012 
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It is unclear whether players who voluntarily refer themselves for treatment can be disciplined under the 
Joint Program. In reviewing a draft of this Report, MLB stated: 
 

If a Player comes forward and discloses to the Joint Treatment Board that 
he has substance use problem, he will be evaluated and prescribed a 
treatment program.  If he remains compliant with his treatment program 
and the Treatment Board’s recommendations, he will not be subject to 
discipline under the Joint Drug Program.  This process is described in 
Section 4 of the Joint Drug Program. 

 
Nevertheless, based on our reading of the Joint Program, while Section 4 does describe the evaluation and 
treatment provided to players, it does not say anything about a player not being subjected to discipline for 
voluntarily referring himself for treatment. 
 

8. Confidentiality 
 
Like in the NFL, information about an MLB player’s test results, testing history, and treatment program 
are generally confidential.1013 However, there are many exceptions to this rule. First, MLB and the 
MLBPA may, upon request, provide a Congressional committee with an anonymized summary of tests 
conducted under the Joint Program.1014 Second, MLB may inform a club that the club’s player has been 
placed in a treatment program.1015 Third, a club may disclose a player’s treatment history to a potential 
trade partner;1016 MLB may publicly disclose that a player has been suspended for a specific number of 
days for violating the Joint Program or for refusing to take or tampering with a test.1017 Fourth, MLB, in 
announcing the suspension of a player, can reveal the specific substance which caused the violation of the 
Joint Program.1018 Finally, both MLB and the MLBPA may disclose details of a player’s testing history to 
correct inaccurate or misleading claims made by that player.1019 
 

C. The NBA’s Drug Policies 
  
The NBA and NBPA have agreed to the Anti-Drug Program. The Anti-Drug Program, last amended as 
part of the 2017 CBA, covers both PES and drugs of abuse. Where it is helpful, we will discuss the Anti-
Drug Program’s treatment of the different drugs separately. 
 

1. Substances Prohibited 
 
Prohibited substances in the NBA fall into four categories: (1) drugs of abuse;1020 (2) marijuana and its by-
products (including synthetic cannabinoids); (3) steroids, PES, and masking agents (“SPEDs”);1021 and, 
(4) diuretics.1022 Additionally, any steroid or PES that is declared illegal1023 during the term of the CBA is 
automatically added to the list of prohibited substances, and either the NBA or NBPA can convene a 
meeting of the Prohibited Substances Committee to request that the Committee add a substance to the list 
of prohibited substances.1024 
 

2. Types of Tests and Prohibited Conduct 
 
The NBA’s Anti-Drug program includes both urine and blood testing.1025 Any test under the Anti-Drug 
program will be considered “positive” for a prohibited substance if: (1) for a test for a drug of abuse or 
marijuana, the test confirms levels of the prohibited substance meeting or exceeding the levels set forth in 
the CBA;1026 (2) for a test for a SPED, the test confirms levels of the SPED meeting or exceeding the 
levels set forth in the CBA;1027 (3) for a test for a diuretic, the test confirms any detectable level of a 
diuretic;1028 (4) a player refuses to submit to a test or fully cooperate with the testing process;1029 (5) a 
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player fails to submit to a scheduled test without reasonable explanation;1030 or, (6) a player attempts to 
substitute, dilute, or adulterate a specimen.1031 
 
Additionally, even if a player has not failed a test, the NBA’s Anti-Drug Program prohibits the “use, 
possession, or distribution” of prohibited substances.1032 
 

3. Number of Tests 
 
A player is required to undergo random urine testing for prohibited substances at any time, without prior 
notice, no more than four times during each season and no more than two times during the off-season.1033 
Players can also be blood tested a maximum of two times during the season and once in the off-season.1034 
The NBA can conduct a maximum of 1,525 total random tests during the season and a maximum of 600 
total random tests during the off-season.1035   
 
Players are also subject to reasonable cause testing. If the NBA or NBPA has reasonable cause to believe 
that a player is engaged in the use, possession, or distribution of a prohibited substance, then that party 
may request a conference with the “Independent Expert,” who will determine whether reasonable cause 
exists to test the player.1036 If reasonable cause exists, the player may be tested up to four times during the 
subsequent six-week period.1037   
 

4. Administration 
 
A jointly selected NBA/NBPA Medical Director oversees the NBA’s Anti-Drug Program concerning 
drugs of abuse and marijuana.1038 A separate Medical Director is responsible for overseeing the SPED 
portion of the Anti-Drug Program.1039 Additionally, a jointly selected Independent Expert issues 
authorizations for reasonable cause testing.1040 A five-member Prohibited Substance Committee, 
consisting of one NBA representative, one NBPA representative, and three jointly selected individuals, 
makes recommendations to the NBA and NBPA for changes to the list of Prohibited Substances, 
including laboratory analysis cutoff levels.1041 Finally, the NBA’s Grievance Arbitrator (who handles a 
variety of potential grievances under the CBA) is responsible for resolving any and all disputes arising 
under the Anti-Drug program.1042 
 

5. Therapeutic Use 
 
Although it is not mentioned in the CBA, the NBA’s Anti-Drug program does contain a TUE process.1043 
A player can petition the Medical Director of the Anti-Drug program for permission to use a banned 
substance.1044 The Medical Director determines whether the player is entitled to the TUE based upon the 
player’s diagnosis and relevant medical information submitted by the player, including but not limited to 
a validly issued prescription.1045 
 

6. Treatment 
 
Like the NFL, the NBA’s Anti-Drug Program includes a treatment component. The NBA’s Anti-Drug 
Program has three different treatment programs depending on the substance involved: drugs of abuse 
(excluding marijuana); marijuana; and, PES. Discipline for the three programs differs and will be 
discussed in the next Section. 
 

a. Drugs of Abuse Program 
 
The Drugs of Abuse Program is a two-stage program that includes education, treatment, counseling, and 
additional testing as directed by the Medical Director.1046 Players enter the Drugs of Abuse Program in 
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one of two ways: (1) by testing positive for a drug of abuse as a rookie;1047 or, (2) by voluntarily entering 
the Drugs of Abuse Program to seek treatment.1048 
 

b. Marijuana Program 
 
The Marijuana Program also includes education, treatment, counseling, and additional testing as directed 
by the Medical Director.1049 Players enter the Marijuana Program by: (1) testing positive for marijuana;1050 
(2) being found to have used or possessed marijuana by the Grievance Arbitrator;1051 (3) being convicted 
of the use or possession of marijuana;1052 or, (4) voluntarily entering the Marijuana Program to seek 
treatment.1053 
 

c. SPEDs Program 
 
The SPEDs Program (for steroids, performance-enhancing substances, and masking agents), like the 
Drugs of Abuse Program and Marijuana Program, includes education, treatment, counseling, and 
additional testing as directed by the SPED Medical Director.1054 Players enter the SPEDs Program by: (1) 
testing positive for a SPED;1055 or, (2) being found to have used or possessed a SPED by the Grievance 
Arbitrator.1056  Under the 2011 CBA, players could voluntarily enter the SPEDs Program and avoid 
discipline,1057 but that option was eliminated in the 2017 CBA.1058  
 

7. Discipline 
 
Discipline for a violation of the NBA’s Anti-Drug Program depends on the type of prohibited substance 
triggering the violation and, for drugs of abuse only, whether a player is a rookie or a veteran.  
 

a. Drugs of Abuse 
 

Table 4-C below outlines the types of discipline for drugs of abuse in the NBA. 
 
Table 4-C: NBA Drugs of Abuse Program Discipline Schedule 
 

Player Status First Violation Second Violation 

Rookie 

Dismissed and disqualified for at 
least one year; contract voided 
subject to reinstatement by 
agreement of the NBA and 
NBPA; enters Drugs of Abuse 
Program.1059 

If in Stage 1, suspended until there is 
compliance and advanced to Stage 2.1060 If 
in Stage 2, dismissed and disqualified for 
at least two years, subject to reinstatement, 
and contract voided.1061 

Veteran 

Dismissed and disqualified for at 
least two years’ subject to 
reinstatement by agreement of 
the NBA and NBPA; contract 
voided.10621063 

For players who entered the Drugs of 
Abuse Program voluntarily, if in Stage 1, 
suspended until there is compliance and 
advanced to Stage 2.1064 If in Stage 2, 
dismissed and disqualified for at least two 
years’ subject to reinstatement by 
agreement of the NBA and NBPA and 
contract voided.1065 

 
Players who voluntarily enter the Drugs of Abuse Program will not be disciplined provided they comply 
with their treatment.1066   
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In addition to the discipline outlined above, players who are convicted of crimes involving alcohol 
(including DUI or DWI) or controlled substances that are not prohibited substances are subject to 
discipline as determined by the Commissioner and will be evaluated by the Medical Director of the Anti-
Drug Program, who can mandate counseling.1067 
 

b. Marijuana 
 

Table 4-D below outlines the types of discipline for marijuana use in the NBA. 
 
Table 4-D: NBA Marijuana Program Discipline Schedule 
 

Violation Discipline 
First Required to enter Marijuana Program.1068 

Second Fined $25,000 and required to enter Marijuana Program if not already in.1069 

Third Suspended for five games and required to enter Marijuana Program if not 
already in.1070 

Fourth or more Suspended for five games longer than immediately preceding suspension and 
required to enter Marijuana Program if not already in.1071 

 
Players who voluntarily enter the Marijuana Program will not be disciplined provided they comply with 
their treatment. 1072 
 

c. SPEDs 
 
Table 4-E below explains the discipline meted out for PES use in the NBA. 
 
Table 4-E: NBA SPEDs Program Discipline Schedule 
 

Violation Discipline 
First Suspended for 25 games and required to enter SPEDs Program.1073 

Second Suspended for 55 games and required to enter SPEDs Program if not already 
in.1074 

Third 
Dismissed and disqualified for at least two years’ subject to reinstatement by 
agreement of the NBA and NBPA, and required to enter SPEDs Program if not 
already in.1075 

 
Under the 2011 CBA, players who voluntarily entered the SPEDs Program were not disciplined provided 
they complied with their treatment.1076 However, the ability to come forward voluntarily without 
punishment was removed in the 2017 CBA.1077 
  

8. Confidentiality 
 
Except as “reasonably required” in connection with the suspension or dismissal of a player, the NBA, the 
clubs, the NBPA, and their affiliates and employees “are prohibited from publicly disclosing information 
about the diagnosis, treatment, prognosis, test results, compliance, or the fact of participation of a player 
in the [Drug] Program.”1078 If a player is suspended or disqualified for a violation involving a drug of 
abuse or marijuana, the NBA may not publicly disclose the prohibited substance involved, but, if the 
player is suspended for conduct involving a SPED, the particular SPED shall be disclosed.1079 The 
Medical Directors, drug program counselors, the Independent Expert, and Members of the Prohibited 
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Substances Committee are also prohibited from public disclosure of information obtained in their 
roles.1080 
 

D. The NHL’s Drug Policies 
 
Like the NFL, the NHL has two separate policies concerning the use of drugs: (1) the Performance 
Enhancing Substances Program (“PES Program”); and, (2) Substance Abuse and Behavioral Health 
Program (“Substance Abuse Program”). The PES Program was most recently amended as part of the 2013 
CBA. The Substance Abuse Program was put into place in 1996 and it has not been changed since then. 
We will describe both policies for each issue of interest. 
 

1. Substances Prohibited 
 

a. PES Program 
 
The Prohibited Substances List for the PES Program is based on the WADA Prohibited List, with specific 
prohibited substances selected jointly by the NHL and NHLPA for their relevance to professional 
hockey.1081 The Prohibited Substance List is not publicly available, but the parties agreed by letter 
agreement accompanying the 2013 CBA to include on the Prohibited Substances List “‘illegal’ stimulants 
and amphetamines . . . that are relevant to the sport of hockey.”1082  
 

b. Substance Abuse Program 
 
The Substance Abuse Program does not define “substances of abuse,” but the Substance Abuse Program 
Collection and Laboratory Procedures for Samples includes threshold levels for marijuana, cocaine, 
opiates, PCP, amphetamines, and alcohol.1083 
 

2. Types of Tests and Prohibited Conduct 
 

a. PES Program 
 
The PES Program does not detail the type of specimen that a player must submit, leaving the decision to 
the Program Committee (discussed below in Section 4: Administration). Recent news articles indicate 
that the PES Program uses urine samples rather than blood testing.1084   
 
Under the PES Program, a test is “positive,” if: (1) the test indicates levels of the prohibited substance that 
exceed the established cutoff levels; (2) the player had an unexcused failure or refusal to take the test; or, 
(3) the player attempted to substitute, dilute, mask, or adulterate his test specimen.1085 
 
While the NHL, like the NFL, employs a “strict liability standard” (i.e., the player will be disciplined 
regardless of whether he intended to take a banned substance),1086 a player has the right to offer an 
alternative medical explanation for an adverse analytical finding (i.e. a positive test) under the PES 
Program.1087 If, after considering relevant evidence, the Program doctors determine that a valid alternative 
medical explanation exists, then that alternative medical explanation renders the player’s test result 
conclusively non-positive and the player is not subject to discipline.1088 If the Program doctors do not 
determine that a valid alternative medical explanation exists, then the doctors must promptly test the 
player’s “B” sample,1089 which was gathered as part of the initial urine specimen collection process. If the 
“B” sample tests negative, then the player’s test is conclusively non-positive and the player is not subject 
to discipline.1090 
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b. Substance Abuse Program 
 
The Substance Abuse Program uses urine samples.1091 
 
To establish a violation of the Substance Abuse Program, there are threshold levels for initial tests and 
confirmatory tests for the different substances of abuse.1092 However, as will be explained further below, it 
is important to note that only players who are currently enrolled in the Substance Abuse Program are 
tested in an identifiable manner. In other words, there is no identifiable random testing.  
 

3. Number of Tests 
 

a. PES Program 
 
Similar to the NFL, under the PES Program, each NHL club is subject to one team-wide, no-notice drug 
test during training camp and one team-wide, no-notice drug test randomly during the regular season.1093 
In addition, “[i]ndividual Players will be randomly selected for no-notice testing during the Regular 
Season and Playoffs.”1094 While the Program Committee may only test up to sixty players during the off-
season, there is no regular season cap.1095 There is also no limit on the number of times the Program 
Committee may test an individual player.1096 
 
The Program Committee may also test players at any time for reasonable cause if it has “information that 
gives it reasonable cause to believe that a Player has, in the previous 12-month period, engaged in the use 
of a Prohibited Substance.”1097 However, the player has 48 hours after receiving Reasonable Cause 
Notification to contest the information giving rise to the reasonable cause to an impartial arbitrator.1098   
 

b. Substance Abuse Program 
 
Unlike the NFL, where all players under contract are subject to an identifiable drug test, the NHL’s 
Substance Abuse Program does not subject NHL players to random identifiable testing for substances of 
abuse for disciplinary purposes. Tests conducted under the PES Program do report test results for drugs of 
abuse but on a de-identified basis.1099 Only “if a positive result shows a dangerously high level for a drug 
of abuse such that it causes concern for the health or safety of the Player or others,” do the Program 
Doctors have the right to discover the identity of the player and refer the player for an evaluation under 
the Substance Abuse Program.1100 In response to concerns about cocaine use by NHL players, during the 
2015 season it was announced that all tests conducted under the PES Program would include a test for the 
drug.1101 Previously, only one-third of PES Program drug tests tested for drugs of abuse.1102   
 
Players may also voluntarily enter the Substance Abuse Program.1103 In fact, voluntarily entering the 
program is the principal method by which players begin treatment. It is also possible that players can be 
required to undergo a test for a substance of abuse if the NHL or club has reasonable cause to believe the 
player has used a drug of abuse, similar to the provision contained in the PES Policy. The Substance 
Abuse Program doctors are authorized to require that players in the Substance Abuse Program “undergo 
periodic substance testing at a frequency and on a schedule to be determined by the doctors. Such testing 
may take place both in season and during the off-season.”1104 
 

4. Administration 
 

a. PES Program 
 
The Program Committee, comprised of an equal number of NHL and NHLPA representatives and a 
consulting expert doctor from each side, administers the PES Program.1105 The Program Committee is 
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responsible for, among other things, developing an educational program, overseeing the administration of 
PES testing, recommending to the NHL and NHLPA which PES from the WADA Prohibited List1106 they 
should include on the Prohibited Substances List, supervising player evaluation and treatment following 
positive tests, and administering the TUE process.1107   
 

b. Substance Abuse Program 
 
“[Q]ualified doctors selected by the League and the NHLPA” administer the Substance Abuse and 
Program.1108 The Substance Abuse Program doctors’ responsibilities include the development of an 
educational program, establishment of a multinational counseling network, development of standardized 
medical assessment tools for substance abuse problems, making decisions concerning treatment and 
follow-up care, and ensuring compliance with the program.1109 
 

5. Therapeutic Use 
 

a. PES Program 
 
A player may apply to the PES Program Committee for a TUE with respect to a particular prohibited 
substance.1110 “[T]he Program Committee shall review, consider and act upon such Player’s application 
expeditiously and approval of the application shall not be unreasonably withheld.”1111 
 

b. Substance Abuse Program 
 
There is no TUE provision in the Substance Abuse Program. 
 

6. Treatment 
 

a. PES Program 
 
Players who violate the PES Program are referred to the Substance Abuse Program for evaluation and 
possible treatment. In contrast, the NFL’s PES Policy does not refer violators to its Intervention Program 
for treatment. 
 

b. Substance Abuse Program 
 
Similar to the NFL’s Intervention Program, the Substance Abuse Program is principally a “program of 
education, counseling, inpatient and outpatient treatment, follow-up care, and, where appropriate, 
sanctions.”1112 Players who enter the Substance Abuse Program are given an initial evaluation and then a 
treatment plan as chosen by the Program Doctors.1113 
 

7. Discipline 
 

a. PES Program 
 

Table 4-F below explains the types of discipline for PES use by the NHL. 
 
Table 4-F: NHL PES Program Discipline Schedule 
 

Violation Discipline 
First Suspended for 20 games and referred to Substance Abuse Program.1114 
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Second Suspended for 60 games and referred to Substance Abuse Program.1115 

Third Player permanently suspended, although player can apply for reinstatement 
after 2 years.1116 

 
From the time that the PES Policy was first instituted in 2005 through 2013, it was reported that only one 
player tested positive under the PES Policy, causing some to question the effectiveness of the Policy.1117 
As of the date of publication, five players have been disciplined under the PES Policy—though that does 
not necessarily mean there have been five positive tests as players could be disciplined for other 
violations of the PES Policy. However, because hockey is an Olympic sport, NHL players wishing to play 
in the Olympics are also subject to testing by their country’s respective Olympic drug-testing programs 
(such as the United States Anti-Doping Agency), and it is thus possible that PES are particularly 
uncommon in the NHL.1118 
 

b. Substance Abuse Program 
 
Table 4-G below explains the types of discipline under the NHL’s Substance Abuse Program. Again, we 
note that only players in the Substance Abuse Program are tested in an identified manner, and thus only 
those players can be disciplined. 
 
Table 4-G: NHL Substance Abuse Program Discipline Schedule 
 

Violation Discipline 
First No discipline; enters Stage 1 of Substance Abuse Program.1119 

Second Suspended during active treatment; enters Stage 2 of the Substance Abuse 
Program.1120 

Third Suspended for a minimum of six months; enters Stage 3 of the Substance Abuse 
Program.1121 

Fourth Suspended for a minimum of one year; enters Stage 4 of the Substance Abuse 
Program.1122 

 
In addition, a player who voluntarily enters the Substance Abuse Program cannot be disciplined provided 
he complies with his treatment.1123 
 
Outside the scope of the Substance Abuse Program, players might still be subject to discipline if they 
have violated the law concerning alcohol or a drug of abuse. Indeed, the Substance Abuse Program states 
that players may be subject to other discipline outside of the Substance Abuse Program.1124 The NHL 
CBA provides the Commissioner wide discretion to impose discipline for off-ice conduct, including fines, 
suspensions, and cancelling a player’s contract.1125 Any discipline imposed is subject to appeal before a 
neutral arbitrator.1126  
 

8. Confidentiality 
 

a. PES Program 
 
Test results under the PES Program are confidential except that: (1) once a positive test has been 
confirmed by the impartial arbitrator (or if no grievance has been filed), the player suspended will be 
identified and the fact of and length of his suspension under the Program will be announced; and, (2) if a 
player is subject to a transaction that results in a change to his status (e.g., a trade) and that transaction 
was completed between the date on which the player tested positive and the date upon which he received 
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his suspension, a club alleging that it was adversely affected by the player’s nondisclosure of his positive 
test may file a grievance.1127 

 
b. Substance Abuse Program 

 
The assessment of alcohol and drug problems under the Substance Abuse Program shall be conducted 
“with the assurance of confidentiality.”1128  The Substance Abuse Program recognizes that “records which 
contain information pertaining to the diagnosis or treatment of psychiatric, alcohol- or drug-related 
disorders are subject to strict confidentiality” and therefore requires the player-patient’s prior written 
authorization for disclosure.1129  The Substance Abuse program doctors are responsible for “[a]ppropriate 
maintenance of confidentiality of Player records.”1130 
 

E. The CFL’s Drug Policies 
 
The CFL-CFLPA Policy to Prevent the Use of Performance Enhancing Drugs (“PED Policy”) was most 
recently amended in April 2016. 
 
The CFL does not have a policy concerning drugs of abuse and the CFL CBA specifically declares that 
“there shall be no drug testing conducted in relation to any player in the C.F.L. except as provided for in 
the [PED Policy].”1131 However, the CFL CBA states that the CFLPA and the CFL Player Relations 
Committee (“CFLPRC”) “shall continue with a Committee which shall have the mandate of studying and 
gathering information with respect to drug abuse related to both illegal and performance enhancing 
drugs.”1132  
 

1. Substances Prohibited 
 
The PED Policy prohibits PES, stimulants, and masking agents.1133 
 

2. Types of Tests and Prohibited Conduct 
 
Like the NFL’s PES Policy, the CFL’s PED Policy authorizes the collection of blood and urine 
samples.1134 
 
According to the PED Policy,  “[e]xcepting those drugs for which a quantitative reporting threshold is 
specifically identified in the Prohibited List, the detected presence of any quantity of a Performance 
Enhancing Drug, its Metabolites or Markers in a Player’s sample shall result in an Adverse Analytical 
Finding.”1135 In addition to adverse analytical findings, players are subject to discipline for refusing to 
comply with the testing provisions, tampering or attempting to tamper with the sample collection process, 
administering or attempting to administer (or assisting with, encouraging, or covering up the 
administration of) a PES to any other player, and conviction in Canada of a criminal offense for 
possession or trafficking of a PES on the CFL Prohibited List.1136  
 

3. Number of Tests 
 
Beginning with the 2016 season, all players are tested under the PED Policy.1137 In addition, players are 
subject to targeted testing if: (1) “the laboratory has recommended follow-up testing based on their 
analytical investigation;” (2) “the Player is presently undergoing counseling and as a condition of their 
counseling, they are subject to further testing;” or, (3) “the Player has been granted a retroactive 
exemption” for previously refusing to submit to a drug test.1138 Finally, if a player has previously 
committed a violation of the PED Policy, then the player will be subject to mandatory testing for a two-
year period following the violation, up to a maximum of eight drug tests.1139   
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The CFL has the authority to reduce testing frequency, at any time and in its sole discretion.1140  All 
testing is done randomly, with no advance notice, and may occur at any time during the calendar year.1141 
 

4. Administration 
 
The CFL and CFLPA are jointly responsible for administering the PED Policy, but the PED Policy does 
not elaborate on the specifics of that administration.1142 
 

5. Therapeutic Use 
 
The Designated Medical Authority,1143 a doctor jointly appointed by the CFL and CFLPA for the purpose 
of reviewing TUE applications, may grant a TUE to a player if: (2) the player could experience a 
significant health impairment if the substance “were to be withheld in the course of treating an acute or 
chronic medical condition”; (3) the use of the substance would “produce no additional achievement or 
performance other than that which might be anticipated by a return to a state of normal health”; and, (3) 
there is not a “reasonable therapeutic alternative” to using the prohibited substance.1144 
 

6. Treatment 
 
The CFL’s PED Policy makes treatment available to the players. “If a Player is suspended by the CFL 
pursuant to the terms of [the PED] Policy, such Player must participate in an assessment and clinical 
evaluation, to determine whether a counselling program would be recommended…. The program would 
be tailored to meet the specific needs of the Player and may include, but is not limited to, the following: 
(a) counselling from medical personnel or substance abuse experts; (b) remedial education that provides 
various information including alternatives to the use of performance enhancing substances; and (c) 
community service, including speaking to other Players or members of the public about the dangers of 
using Performance Enhancing Drugs in sport.”1145 Nevertheless, “it is at the sole discretion of the player” 
whether he receives treatment.1146 
 
In contrast, the NFL makes treatment available as part of its Substance Abuse Policy but not its PES 
Policy.  
 

7. Discipline 
 
Table 4-H below explains the types of discipline for PES use by the CFL. 
 
Table 4-H: CFL PED Policy Discipline Schedule 
 

Violation Discipline 

First Suspended for two games, must complete educational course, undergo a clinical 
evaluation, and subject to additional drug testing for two years.1147 

Second Suspended for nine games, must complete educational course, undergo a 
clinical evaluation, and subject to additional drug testing for two years.1148 

Third Suspended for one year, must complete educational course, undergo a clinical 
evaluation, and subject to additional drug testing for two years.1149 

Fourth Suspended for life.1150 
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A player who voluntarily admits a problem using PES is not subject to discipline and will undergo a 
clinical evaluation.1151 In contrast, the NFL’s PES Policy does not offer self-referrals a safe harbor from 
discipline. 
 

8. Confidentiality 
 
The CFL, CFLPA, CFL Safety Committee, Sample Collection Authority, and the Substance Abuse 
Counseling Organization may not share a player’s medical information.1152 However, the permitted 
disclosure of information about a player’s failed drug test is much broader. As of 2016, the PED Policy 
dictates that “the CFL and CFLPA shall disclose the name of every Player who violates the [PED] Policy 
including disclosure of the summary details of the applicable violation (substance detected, sanction 
imposed, reasons for a sanction reduction, etc.) but only after all appeals available to the Player under the 
[PED] Policy have been exhausted.”1153 Additionally, the PED Policy also authorizes “the CFL 
Commissioner and the President of the CFLPA, or their respective designees,… to speak publicly and 
disclose any information about a Player that has violated the [PED] Policy.”1154   
 

F. MLS’ Drug Policies 
 
MLS’ Substance Abuse and Behavioral Health Program and Policy (“Substance Abuse Policy”) covers 
both PES and drugs of abuse. The Substance Abuse Policy was most recently amended as part of the 2015 
CBA. 
 

1. Substances Prohibited 
 
MLS’ Substance Abuse Policy regulates four types of substances. 
 
First, the Substance Abuse Policy “prohibits the use or possession of any controlled substance without a 
prescription issued by a physician licensed to practice medicine.”1155 The Substance Abuse Policy also 
declares that “[p]rescription drugs, even if properly prescribed, may also be prohibited if such drug is not 
being used for an approved medical reason[.]”1156 
 
Second, the Substance Abuse Policy prohibits the use of “street drugs,” including, “without limitation, (1) 
amphetamines, (2) barbiturates, (3) benzodiazepines, (4) cocaine, (5) marijuana, (6) methadone, (7) 
methaqualone, (8) opiates, (9) phencyclidine (PCP), (10) propoxyphene, (11) ecstasy, and (12) club drugs 
including GHB and their analogs[.]”1157 
 
Third, while MLS “recognizes that alcohol is a legal substance,” the Substance Abuse Policy prohibits 
“the use of alcohol on work premises [unless as part of a Club or League function] or reporting to work 
under the influence of alcohol or otherwise being affected at work by the consumption of alcohol[.]”1158   
 
Fourth, the Substance Abuse Policy adopts the WADA Prohibited List for its list of prohibited PES.1159  
 

2. Types of Tests and Prohibited Conduct 
 
MLS’ Substance Abuse Policy only provides for urine testing.1160 
 
A player violates the Substance Abuse Policy, in relevant part,1161 “(i) through receipt of a [failed test], (ii) 
use or possession of any controlled substance without a prescription, (iii) abuse of a prescription drug, (iv) 
use of alcohol on work premises or reporting to work under the influence of alcohol or otherwise being 
affected at work by the consumption of alcohol, (iv) use or possession of [street drugs], [or] (v) use or 
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possession of [PES][.]”1162 “An adulterated or substituted drug test” is treated as a positive test.1163 
Additionally, a refusal to submit to a drug test is also considered a positive test.1164  
 

3. Number of Tests 
 
The Substance Abuse Policy dictates that “[a]ll Players are subject to unannounced… testing” for all 
prohibited substances.1165 The Substance Abuse Policy does not set a limit on the number of times a 
player can be tested.1166 
 

4. Administration 
 
The Substance Abuse Policy is “administered by qualified doctors, in associated with a certified 
substance abuse and behavioral health counselor (‘Program Professionals’)[.]”1167 The Program 
Professionals are “selected jointly by the [MLS] Commissioner or his designee and the MLS Players 
Union[.]”1168 The Program Professionals are responsible for:  
 

1. Developing an educational program on substance abuse and behavioral 
health problems to be presented at least once each year to Players;  

2. Overseeing Prohibited Substance and alcohol testing;  
3. Establishing a comprehensive multi-national counseling network to 

include a 24-hour toll-free number and a network of designated 
counseling professionals in each MLS city;  

4. Implementing a standardized medical and/or psychological assessment 
used to evaluate Players who have violated the [Substance Abuse] Policy 
or who self-refer to the [Substance Abuse] Program;  

5. Making decisions concerning treatment and aftercare, and ensuring 
compliance with those treatment programs. The [Substance Abuse] 
Program Professionals shall determine all substance abuse and 
behavioral health treatments of Players; and,  

6. Selecting and evaluating laboratory, treatment, and aftercare facilities.1169  
 

5. Therapeutic Use 
 
MLS’ Substance Abuse Policy does not provide any exceptions for therapeutic use.  
 

6. Treatment 
 
MLS’ Substance Abuse Policy provides the possibility of treatment for any violation of the Substance 
Abuse Policy, including PES.1170 A player is required to undergo an evaluation for possible treatment if 
the player: (1) refers himself for treatment; (2) has violated the Substance Abuse Policy; or, (3) is 
recommended to be evaluated by a league or club official who has “reasonable belief” that the player has 
violated the Substance Abuse Policy.1171 The Program Professionals will make a determination as to 
whether or not the player should enter treatment.1172 
 
Treatment can consist of counseling, outpatient treatment, in-residence treatment at a designated facility, 
and necessary aftercare.1173 Players must following the treatment determinations made by the Program 
Professionals.1174 Also, the costs of treatment are covered by MLS.1175 
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7. Discipline 
 
Like the NFL, MLS’ Substance Abuse Policy contains a multi-stage treatment program in which the 
discipline is determined by the player’s level of compliance with his treatment.1176 Importantly, this multi-
stage treatment process applies only to drugs of abuse, not PES.1177 Figure 4-B below shows an MLS 
player’s path through the MLS Substance Abuse Policy Program. As compared to the NFL’s Intervention 
Program, the level of discipline to be imposed by the MLS Substance Abuse Policy is far less clear. A 
player cannot be disciplined for voluntarily referring himself to the Program.1178 A player who fails a test 
for the first time is generally not disciplined for a first offense and is placed in Stage 1 of the Program.1179 
However, upon the recommendation of the Program Professionals, a player can be placed in Stage 2 
based on an initial failed test and players in Stage 2 are suspended without pay during treatment and are 
only reinstated at the Commissioner‘s discretion.1180 Generally, speaking, the MLS Substance Abuse 
Policy prescribes no specific punishments, leaving discipline to the discretion of the MLS Commissioner, 
with the consultation of the Program Professionals.1181 Moreover, the Substance Abuse Policy does not 
explicitly describe how players can exit the Program, which presumably occurs if they comply with 
treatment.  
 
Finally, if a player violates the Substance Abuse Policy via the use or possession of PES, his discipline is 
determined in the “sole and absolute discretion” of the league, “including, without limitation, fines, 
suspension (with or without pay), and/or termination of the Player’s [contract].”1182 
 
MLS is also the only league that does not provide its players with the possibility of challenging a 
violation of the Substance Abuse Policy through a neutral arbitration process. Instead, players can submit 
their challenge to a positive test in writing to the Program Professionals who then have the “absolute and 
sole” discretion to adjudicate the player’s complaint.1183 
 

8. Confidentiality 
 
MLS’ Substance Abuse Policy provides limited confidentiality protections for players. A player’s 
participation in the treatment phase of the Program is only kept confidential if he is not yet in Stage 1 of 
the Program,1184 which can only occur through a self-referral. If a player is in treatment, MLS “may notify 
the Player’s team of [the player’s status and progress] as deemed reasonably necessary.”1185 If a player has 
been suspended or terminated for a violation of the Substance Abuse Policy that did not involve PES, 
MLS may disclose “only that a Player has been suspended or terminated pursuant” to the Substance 
Abuse Policy.1186 “If a player is suspended or terminated for use or possession of a [PES], MLS may 
disclose such information as it deems necessary/appropriate.”1187 
 

G. Analysis 
 
The tables below summarize and compare the features of the leagues’ drug policies. 
 
Table 4-I: Comparison of Leagues’ PES Policies1188 
 

Feature NFL MLB NBA NHL CFL MLS 
Independent 
administration Yes Yes Yes Yes Yes Yes 

Urine tests permitted Yes Yes Yes Yes Yes Yes 
Blood tests permitted Yes Yes Yes No Yes No 
Maximum number of 
annual tests for player 24 No 

maximum Nine No 
maximum 

No 
maxim

No 
maximum 
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without prior violation um 
Therapeutic Use 
Exemptions available Yes Yes Yes Yes Yes No 

Treatment available No No Yes No Yes Yes 
Safe harbor for self-
referrals No No No No Yes No 

Discipline for first 
violation 

Two–Six  
games 80 games 25 games 20 games Two 

games 
League 

discretion 
Discipline for second 
violation Ten games 162 games 55 games 60 games Nine 

games 
League 

discretion 

Discipline for third 
violation Two years Life 

Two years 
(subject to 
reinstatem

ent) 

Two years One 
year 

League 
discretion 

Discipline for fourth 
violation NA NA NA NA Life League 

discretion 

Confidential violations  Until 
discipline  

Until 
discipline 

Until 
discipline 

Until 
discipline 

Until 
discipli

ne 

Until 
discipline 

Neutral appeal rights In part Yes Yes Yes Yes No 
 
Table 4-J: Comparison of Leagues’ Drugs of Abuse Policies 
 

Feature NFL MLB NBA NHL CFL MLS 
Independent 
administration Yes Yes Yes Yes No Policy Yes 

Urine tests permitted Yes Yes Yes Yes No Policy Yes 
Blood tests permitted No No No No No Policy No 
Maximum number of 
annual tests for player 
without prior violation 

One No tests Six No tests No Policy No 
maximum 

Therapeutic Use 
Exemptions available Yes Yes Yes No No Policy No 

Treatment available Yes Yes Yes Yes No Policy Yes 
Safe harbor for self-
referrals Yes Maybe Yes Yes No Policy Yes 

Discipline for first 
violation None None 

No 
(Marijuana
); One year 
for rookies 
only or two 

years 
(other 
drugs) 

None No Policy 

Determined 
by Program 
Professiona

ls 
evaluation 

Discipline for second 
violation 

Fine 
(Marijuana); 
Four games 

(other drugs) 

15–25 
games 

$25,000 
fine 

(Marijuana
); 2 years 

for rookies 
or self-

Suspend
ed 

during 
treatmen

t 

No Policy League 
discretion 
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referrals 
(other 
drugs) 

Discipline for third 
violation 4–6 games 50–75 

games 

Five games 
(Marijuana

) 

Minimu
m of six 
months 

No Policy League 
discretion 

Discipline for fourth 
violation 

10 games 
(Marijuana); 

One year 
(other drugs) 

At least 
One year 

Ten games 
(Marijuana

) 

Minimu
m of 

one year 
No Policy League 

discretion 

Confidential violations Yes Yes Yes Yes No Policy Until 
discipline 

Neutral appeal rights Yes Yes Yes Yes No Policy No 
 
With the possible exception of how marijuana is regulated, the Big Four’s drug policies do not vary 
substantially. Before delving into specific issues of analysis, we note that the leagues and unions balance 
multiple factors in creating drug policies, including but not limited to deterrence, treatment, privacy, and 
integrity of the game. These policy considerations and value judgments are debatable in many spheres of 
the world, not just sports. To be sure, many aspects of these policies impact player health. The three 
features of the policies we view as most important and those which we focus on are: (1) the availability of 
TUEs; (2) the availability of treatment; and, (3) the opportunity to receive treatment without being subject 
to initial discipline. With these issues in mind, we turn to our analysis of how the NFL compares to the 
other leagues. 
 
Concerning TUEs, the NFL, MLB and the NBA all offer TUEs for both their PES and drugs of abuse 
policies. In contrast, the CFL offers TUEs for its PES policy but does not have a drugs of abuse policy.  
We also found no evidence that the NHL offers a TUE for its Substance Abuse Program or that MLS 
offers any TUEs. Thus, the NFL’s use of TUEs is at least as good as the other leagues. 
 
All of the leagues, including the NFL, have robust treatment programs for drugs of abuse. However, the 
NBA, CFL, and potentially MLS are the only leagues that offer treatment for a player who has violated a 
PES Policy. On this issue, it might appear that the NFL can learn compared to the NBA and CFL. 
However, there are other relevant considerations concerning the treatment programs offered to players, 
discussed next.  
 
The NFL, NBA, NHL, MLS and maybe MLB provide a safe-harbor for players who voluntarily refer 
themselves for treatment for drugs of abuse. These provisions importantly allow players to seek help they 
might recognize they need without the fear of immediate adverse employment action.  
 
In contrast, no Big Four league offers a safe-harbor for players who have used PES. Under its prior CBA, 
NBA players did have a safe-harbor for PES use,1189 but that option was eliminated in the 2017 CBA.1190 
The NBA does still, however, provide treatment for PES use.1191 The leagues that do not offer safe-harbor 
provisions for PES use may not offer such safe harbors because they believe that there are important 
differences between players who take PES and those who take drugs of abuse—we can only speculate 
because they have not publicly explained this policy difference. It is possible that these leagues view PES 
users as players intentionally looking to cheat the game and their competitors, whereas those using drugs 
of abuse need medical care.  
 
However, there is robust scientific evidence supporting the need to provide treatment to PES users. PES 
usage has shown to be addictive,1192 and has been associated with the use of drugs of abuse1193 (opioids in 
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particular),1194 body dysmorphic disorder,1195 depression,1196 antisocial traits,1197 mood and personality 
disorders,1198 other psychological disorders,1199 and cognitive deficits in impulsivity, risk-taking, and 
decision-making.1200 As a result, PES users may experience withdrawal symptoms,1201 and may be at an 
increased risk of suicide.1202 Consequently, many experts recommend and provide treatment and 
counseling for PES users.1203  
 

H. Recommendation 
 
Recommendation 4-A: The NFL should consider amending the PES Policy to provide treatment to any 
NFL player found to have violated the PES Policy.  
 
The NFL and the other leagues recognize that substance abuse is a serious medical issue and, as a result, 
provide players with robust counseling and treatment. As discussed above, PES usage has been shown to 
be associated with a variety of serious physical and mental ailments. However, only the NBA and CFL 
offer treatment for players who have used PES. In light of the potential negative health consequences 
associated with PES usage and the treatment provided by the NBA and CFL for PES usage, it seems 
prudent for the NFL to consider providing treatment to PES users similar to that provided for by the 
Substance Abuse Policy’s Intervention Program. 
 
There is an important clarification to this Recommendation. As stated earlier in this Chapter, we are not 
focused on the competitive advantage concerns associated with PES use or the discipline imposed by the 
leagues for drug or PES usage. We are focused on the health implications of drug and PES policies. Thus, 
our Recommendation should not be read to suggest that because players might need treatment for PES 
usage that they should not be disciplined—as is the case for first time offenders of the Substance Abuse 
Policy.  
 
As discussed in the Introduction, the NFL declined to review this Report. However, MLB did provide 
comments on the Report which may provide insight into the viewpoints of the other professional leagues. 
MLB did not agree with this Recommendation, stating: 
 

There are no established treatment programs for PEDs, and since the 
recidivism rate for PEDs is fairly low, there is no support for the position 
that this class of prohibited substances warrants a response based on 
treatment. It is also an established practice of not just MLB, but all other 
professional leagues and international anti-doping organizations that the 
use of PEDs affects the integrity of play and should be responded with a 
disciplinary perspective as opposed to a clinical one. Our experts advise 
not including “PED treatment programs” as a recommendation in the 
report. 

 
As a preliminary matter, we note that the NBA and CFL do provide treatment to PES users. Thus, there is 
a disagreement among the leagues (and potentially also the unions) on this issue, suggesting further 
research is needed. 
 
We further reply to MLB with a clarification and with a disagreement. We understand sports 
organizations’ need to discipline players who have violated PES policies. Our recommendation does not 
seek the elimination or reduction of discipline for PES violations in any way. Instead, we believe it is 
appropriate to consider providing players who have violated the PES Policy with counseling, regardless 
of any discipline imposed. This is where we and MLB disagree.  
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MLB rejects counseling for PES use on the grounds that “[t]here are no established treatment programs 
for PEDs.” As discussed above, experts in the field recommend and do provide treatment for PES usage 
and its associated problems. Whether these programs are sufficiently “established,” is beyond our 
expertise, but it nonetheless is an issue worth further consideration.  
 

CHAPTER 5: COMPENSATION 
 
This Chapter examines the form and nature of player compensation in the NFL, MLB, NBA, NHL, CFL, 
and MLS.1204 In reviewing this Chapter, it is important to understand that the structures, operations and 
finances of the NFL, MLB, NBA, and NHL—the “Big Four”—are considerably different from those of 
the CFL and MLS due to, among other things, their long-standing place in the United States and the 
amount of their revenues (billions versus millions).  
 
Compensation is an important component of player health. First, the different compensation structures 
and systems in the leagues can influence players’ decisions about their physical and mental health, for 
example when to play through injury, when to retire, and the like. In their efforts to maximize their 
earnings (and sometimes, eligibility for various benefits), some players might sacrifice their short- and/or 
long-term physical and mental health.1205 The compensation structures dictate when or if a player faces 
such a trade-off. 
 
Compensation may also be related to health in a second way. Without adequate savings and benefits 
during and after NFL play, players may find themselves insufficiently prepared to meet their physical and 
mental health needs, especially in the event of crisis.1206 In addition, as we discussed in greater detail in 
Chapter 3, crises in physical and mental health are closely tied to bankruptcy, home foreclosure, and other 
serious financial setbacks.1207 In the worst case scenario, these two outcomes can lead to a vicious cycle—
poor health outcomes lead to financial losses, which worsen the ability to combat physical and mental 
health impairments, which in turn further deplete financial resources. Additionally, financial health is also 
in and of itself an important component of a person’s health. Financial difficulties can cause stress that 
contributes to or exacerbates psychological and physical ailments. NFL players suffer these outcomes as 
well, despite their relatively high (but short-lived) compensation. 
 
Before explaining the form and nature of compensation, it is important to discuss two concepts essential 
to the leagues’ compensation structures: salary caps; and, free agency. After explaining these key terms, 
we then discuss, for each league: (1) its respective salary cap; (2) rookie compensation; (3) veteran 
compensation;1208 (4) minimum, maximum, and average (mean) salaries; and, (5) guaranteed 
compensation. At the conclusion of this Chapter, we provide a chart summarizing and comparing some of 
the key compensation figures and policies across the leagues.  
 
The Salary Cap 
 
Generally, a “Salary Cap” in sports is the maximum amount of money that a club can spend on its’ 
players’ salaries collectively in a season.1209 While some of the leagues use different terminology for their 
Salary Cap, and there are various nuances and differences among them, each of the leagues has some 
mechanism that restricts or reduces the amounts clubs can spend on player compensation. In each of the 
leagues, the Salary Cap is negotiated with a corresponding labor organization, or players association, that 
represents the players in negotiating the CBA. In the cases of the NFL, NBA, and NHL, the players 
associations have agreed to the Salary Caps in exchange for a minimum percentage of league revenues 
being spent on players. Moreover, in the cases of the NFL, NBA, NHL, and CFL, there is also a salary 
floor—a minimum amount that the clubs must spend on player salaries. How player contracts are 
calculated pursuant to these Salary Caps has a significant impact on the ways players are compensated in 
each sport.  
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Free Agency 
 
MLB is the oldest of the leagues, having begun play in 1903.1210 Beginning in the earliest days of 
professional baseball and MLB, every player contract contained what is known as a “reserve clause.”1211 
The reserve clause prohibited players from negotiating with other clubs and granted the clubs an option to 
renew the player’s contract on the club’s terms.1212 If players wanted to play professional baseball, they 
had almost no leverage in their contract negotiations.  
 
The reserve clause raised concerns with the Sherman Antitrust Act. Section 1 of the Sherman Antitrust 
Act prohibits contracts, combinations, or conspiracies that unreasonably restrain trade.1213 The reserve 
clause was an agreement among the separate baseball clubs not to negotiate with each other’s players and 
thus potentially unreasonably restrained the labor market for players’ services. However, in 1922, in 
Federal Baseball Club of Baltimore, Inc. v. National League of Professional Baseball Clubs (“Federal 
Baseball”),1214 the Supreme Court of the United States held that MLB was not engaged in interstate 
commerce and was thus exempt from antitrust laws.1215 
 
As MLB grew into the large-scale, national business that it is today, the Supreme Court’s holding in 
Federal Baseball seemed questionable, including to the Supreme Court itself. However, in 19531216 and 
again in 1972,1217 the Supreme Court upheld MLB’s antitrust exemption and the reserve clause on the 
grounds of stare decisis.1218 The Court reasoned that Congress had permitted MLB’s antitrust exemption 
to stand for 50 years and that if anything were going to change, it had to be through legislation.12191220 
 
The other leagues were not as fortunate. The reserve clause was used in all of the Big Four leagues, but 
the Supreme Court limited the antitrust exemption to baseball.1221 Consequently, as a result of antitrust 
litigation in the 1970s, the reserve clause was effectively eliminated in the NFL, NBA, and NHL.1222 In 
1976, MLB players finally were able to extinguish further use of the reserve clause through the 
collectively bargained grievance process,1223 and subsequent collective bargaining efforts. 
 
Without the reserve clause, club owners became concerned that open bidding for players’ services would 
financially ruin the leagues. Consequently, the leagues each began to negotiate with their respective 
players unions. In 1976, MLB and the MLBPA, the NBA and NBPA, and the NHL and NHLPA all 
agreed to new CBAs.1224 In exchange for a variety of concessions, the players agreed to rules that 
reflected the reserve clause’s intent: the clubs would be permitted to control a player’s rights for a certain 
number of years, and then, after a player gained a certain level of experience, that player would become a 
“free agent,” able to offer his services to any and all clubs at the highest price the market would bear. The 
club’s ability to control the player for the first few years of his career is perhaps seen as fair consideration 
for the club’s investment in the player’s development, particularly at any minor league level. 
 
While the NFL and NFLPA did not agree to free agency as it existed in the other leagues until 1993,1225 
beginning in the 1970s free agency became and is an integral part of the modern sports landscape. Below, 
we generically define three terms common to the concept of free agency in professional sports that are 
key to understanding compensation in these leagues. While not all of the leagues use these exact terms, 
they all utilize the concepts: 
 

• Exclusive Rights Player: A player whose contract has expired and who, because he has minimal 
experience (defined differently by the various leagues), must sign a contract with his prior club, 
provided that club offers him a contract that meets the minimum requirements outlined in the 
CBA. Exclusive Rights Players have no leverage and thus generally must accept the contract 
offered by the club, which is typically for a salary at or near the league minimum.  
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• Restricted Free Agent: A player whose contract has expired and who can sign a contract with 

any club but, because the player has only a limited (but more than minimal) amount of experience 
(defined variously among the leagues), if the player signs with a new club his prior club is 
entitled to some form of compensation, typically draft picks. Further, the prior club has a right of 
first refusal on a contract offered by another club as long as it had already made the player an 
offer meeting certain minimum criteria outlined in the CBA (“Qualifying Offer”). Restricted Free 
Agents have minimal leverage as clubs generally prefer not to pay the required compensation to 
the player’s prior club.  
 

• Unrestricted Free Agent: A player whose contract has expired and, because he has reached a 
certain threshold of experience defined by the CBA, can sign a contract with any club without his 
prior club retaining any rights concerning the player. Unrestricted Free Agents have far more 
leverage and options as compared to Exclusive Rights Players or Restricted Free Agents. 
Becoming an Unrestricted Free Agent is an important opportunity for players to offer their 
services to any and all clubs at the highest price the market will bear (within the confines of the 
CBA).  

 
With these important concepts and terms in mind, we turn to analyzing how they are effectuated in the 
leagues today and their effect on player health. 
 

A. Compensation in the NFL 
 
The most recent CBA agreed to by the NFL and the NFLPA was executed in 2011 and expires in 2021. 
 

1. The NFL’s Salary Cap 
 
NFL players, as a group, are entitled to different percentages of different revenue sources: (1) 55% of 
League Media, which consists of all NFL broadcasting revenues;1226 (2) 45% of NFL Ventures/Postseason 
revenue, which includes all revenues arising from the operation of postseason NFL games and all 
revenues arising from NFL-affiliated entities, including NFL Ventures,1227 NFL Network,1228 NFL 
Properties,1229 NFL Enterprises,1230 NFL Productions,1231 and NFL Digital;1232 and, (3) 40% of Local 
Revenues, which includes those revenues not included in League Media or NFL Ventures/Postseason, and 
specifically includes revenues from the sale of pre-season television broadcasts.1233 These revenues are 
collectively known as “All Revenue” or “AR.”1234 AR in 2017 is estimated to reach $14 billion.1235 The 
players’ share of AR cannot be less than 47% and cannot exceed 48.5%.1236 
 
The players’ share of AR—the Player Cost Amount1237—is one of two essential components for 
calculating the Salary Cap.1238 The other is Player Benefit Costs. Player Benefit Costs are the total 
amounts the NFL and its clubs spend on programs and benefits for players, including retired players, in 
addition to the costs of providing medical care to NFL players.1239 The Salary Cap is determined by 
subtracting Player Benefit Costs from the Player Cost Amount and dividing by the number of clubs in the 
NFL.1240 In other words, the Salary Cap equals Player Cost Amount minus Player Benefit Costs divided 
by 32. Thus, the more that is paid to NFL players—including retired players—in the form of benefits and 
medical care, i.e., Player Benefits Cost, the less they are able to receive in the form of salary. Indeed, in 
2015, when the Salary Cap was $143,280,000 per club, each club was charged $37,550,000 in Player 
Benefit Costs. Thus, out of a possible $180,830,000 that could have been spent on player salaries for each 
club, 26.2% was allocated to player benefits.  
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It is important to clarify these figures. As Figure 5-B shows below, about 50% of a club’s revenue is 
allocated towards the players (the Player Cost Amount). The club keeps the other 50%. Of the 50% 
allocated for the players, in 2015, 26.2% of that was used on player benefits. Thus, in 2015, we can 
estimate that each club had approximately $361,660,000 in revenue, $180,830,000 of which would be 
available for players. $37,550,000 was spent on player benefits. The $37,550,000 is 26.2% of the Player 
Cost Amount and 10.4% of the club’s revenue.  
 
In 2016, the NFL Salary Cap was $155.27 million.1241 In 2017, the Salary Cap is $167 million.1242  
Importantly, the NFL’s Salary Cap is considered a “hard” Salary Cap in that, with some small exceptions 
or nuances, there is no way for a club to exceed the Salary Cap.1243 In exchange for the hard Salary Cap, 
clubs individually must spend at least 89% of their Salary Cap in cash over a four-year period,1244 and 
collectively must spend 95% of their Salary Caps in cash over a four-year period.1245 However, the Salary 
Cap in one season includes prorated portions of signing and option bonuses paid in previous years, even 
though no payment is actually made in the most recent season (see Section 4 below for additional 
explanation). Consequently, a club’s Salary Cap figure does not represent the actual amount of money 
being paid to the players. The cash requirement measures the amount of compensation actually being paid 
and thus ensures that clubs are actually paying the players at least some threshold amount of money. 
 

2. Rookie Compensation  
 
Rookie compensation was a major issue during the 2011 CBA negotiations. For example, the 2010 first 
overall Draft pick Sam Bradford agreed to a six-year, $78 million contract with the St. Louis Rams, 
including $50 million guaranteed before he ever played a game in the NFL.1246 By comparison, Tom 
Brady, at the time a three-time Super Bowl champion and two-time league MVP, received only a four-
year, $72-million contract with $48.5 million guaranteed when he re-signed with the New England 
Patriots prior to the 2010 season.1247 With clubs—and, to some degree, players—unhappy with the 
amounts being paid to unproven rookies, the terms regarding rookie compensation were changed 
dramatically in the 2011 CBA.1248 
 
First, contracts for rookie players are now “fixed and unalterable.”1249 First-round Draft picks are limited 
to four-year contracts, with the club retaining the option to extend the contract for a fifth year.1250 Rookies 
drafted in rounds two through seven are limited to four-year contracts, and undrafted rookies can only 
sign three-year contracts.1251   

 
Second, the amount of each rookie’s compensation is largely determined by each club’s Total Rookie 
Allocation, i.e., how much a club can spend on its rookies (also known as the “Rookie Salary Cap”). Each 
club’s Total Rookie Allocation is calculated based on the club’s amount, round, and position of Draft 
picks.1252 Thus each drafted player has a value within each club’s Total Rookie Allocation. Clubs and 
contract advisors (i.e., agents) will not deviate much, if at all, from that assigned value in the total amount 
of compensation provided to the player in his rookie contract.1253  If one drafted player received more than 
was allotted for his salary under the Total Rookie Allocation, it means another drafted player would have 
to receive less than was allocated for his salary under the Total Rookie Allocation. 
 
Third, a rookie’s compensation generally consists of three items: (1) the base or “Paragraph 5” Salary, 
which is listed in Paragraph 5 of the Standard Player Contract; (2) a signing bonus, i.e., a lump sum paid 
to the player shortly after signing the contract; and, (3) a Performance Incentive. The 2011 CBA 
prohibited several types of contract structures and bonuses that had previously been used to inflate 
rookies’ contracts.1254 For most rookies, the signing bonus is the only portion of their compensation that is 
guaranteed, as Paragraph 5 salaries are typically only guaranteed (in whole or in part) for first round Draft 
picks.1255 The Performance Incentive is typically earned only if a player participates in a certain number of 
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the club’s plays and the club meets certain statistical performance criteria such as winning a certain 
number of games.1256 
 
In spite of these changes, rookie compensation still varies dramatically. 2016 first overall pick Jared Goff 
signed a four-year fully-guaranteed contract worth $27.9 million, including a $18.5 million signing 
bonus.1257 By contrast, the 253rd and final pick of the 2016 NFL Draft, Kalan Reed, signed a four-year 
deal worth $2.4 million, including a $58,540 signing bonus.1258 Only the signing bonus was 
guaranteed.1259 
 

3. Veteran Compensation 
 
A veteran’s compensation is typically determined by the new contract he signs when his existing contract 
has expired or is approaching expiration. Upon expiration of a player’s contract, he meets one of three 
definitions of a veteran in the NFL. The three different types of veterans are determined by the number of 
Accrued Seasons a player has earned. Generally speaking, a player earns an Accrued Season for each 
season he is on the club’s roster for six or more games.1260 Importantly, a player earns an Accrued Season 
for games missed as a result of a football-related injury.1261 
 
First, an Exclusive Rights Player is a player with less than three Accrued Seasons whose contract has 
expired.1262 An Exclusive Rights Player can only sign a contract with his prior club, provided the club 
offers him a contract for at least the minimum permissible salary.1263 Although drafted rookie contracts 
are required to be four years in length, players’ contracts are often terminated before their expiration and 
the players then sign new contracts with other clubs. If the contract with the new club expires before the 
player has reached three Accrued Seasons, he will be an Exclusive Rights Player. There are dozens of 
exclusive rights players every year, most of whom are simply battling to remain on the roster.1264  
 
Chris Banjo, a safety for the Green Bay Packers is a recent example of an Exclusive Rights Player. Banjo 
was not selected in the 2012 NFL Draft, and was out of the NFL until signing with the Jacksonville 
Jaguars prior to the 2013 season. When the Jaguars cut Banjo during the 2013 pre-season, he signed a 
one-year deal with Green Bay for the league minimum. Banjo, as an Exclusive Rights Player, again 
signed one-year deals with Green Bay for the league minimum prior to the 2014 and 2015 seasons.1265 
 
Second, players with exactly three Accrued Seasons and an expired contract are Restricted Free 
Agents.1266 A Restricted Free Agents can negotiate with other clubs but his prior club, provided it makes 
an offer to the player, retains a right of first refusal and the right to receive Draft picks from the other club 
as compensation.  The round of the Draft pick to which the prior club is entitled varies depending on the 
amount of money it offered the player.1267 There were 74 Restricted Free Agents in the 2015 off-season 
and 41 in the 2016 off-season. 
 
Jermaine Kearse, a wide receiver for the Seattle Seahawks, is a recent example of a Restricted Free 
Agent. Kearse signed with Seattle as an undrafted free agent prior to the 2012 season. After being 
released by the club twice during the 2012 season, in October 2012 Kearse and the Seahawks agreed to a 
contract for the 2012, 2013, and 2014 seasons. When Kearse’s contract expired after the 2014 season, 
Kearse became a Restricted Free Agent. In the 2015 off-season, the Seahawks offered Kearse a one-year 
contract worth $2,356,000, as they were required to do in order to retain their right of first refusal. Kearse 
signed the contract.1268 
 
Third, a player with four or more Accrued Seasons whose contract has expired is an Unrestricted Free 
Agent.1269 An Unrestricted Free Agent is “completely free to negotiate and sign a Player Contract with 
any Club, and any Club shall be completely free to negotiate and sign a Player Contract with such player 
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without penalty or restriction[.]”1270 There are typically around 400 Unrestricted Free Agents each off-
season.  
 
A recent example of an Unrestricted Free Agent is Ndamukong Suh. Suh, a defensive lineman, was 
selected second overall in the 2010 NFL Draft by the Detroit Lions and signed a five-year contract. When 
Suh’s contract expired after the 2014 season, he was an Unrestricted Free Agent and signed a six-year, 
$114 million contract with the Miami Dolphins.1271   
 
The nature of a player’s compensation varies considerably depending on his status. Exclusive Rights 
Players typically have no leverage and thus generally must accept the contract offered by the club, which 
is typically at or near the league minimum Paragraph 5 Salary (non-guaranteed). Similarly, Restricted 
Free Agents typically have minimal leverage as clubs prefer not to pay the required compensation to the 
prior club. Consequently, Restricted Free Agents ordinarily sign the contracts the clubs are required to 
offer them to retain the right of first refusal. These contracts are non-guaranteed one-year contracts for 
between $1.2 and $2.6 million per year.1272 
 
Unrestricted Free Agents have far more leverage and options. While less skilled Unrestricted Free Agents 
might only sign contracts for the league minimum—if they are offered any contract at all—the best 
players are able to sign multi-year deals worth tens of millions of dollars, including tens of millions of 
dollars in guarantees.1273 An Unrestricted Free Agent contract includes Paragraph 5 salary as well as many 
different types of bonuses, such as a signing bonus; an option bonus (a lump sum paid in the event the 
club or player opts to extend or alter the contract in some way); a roster bonus (a lump sum paid in the 
event the player is still on the club’s roster at a determined date); and, a workout bonus (a lump sum paid 
in the event a player participates in a minimum number of the club’s off-season workouts).1274 In addition, 
players’ contracts might include incentive clauses, which provide players with bonuses based on the 
achievement of certain statistical accomplishments.1275 
 
Of course, players do not need to reach Unrestricted Free Agency to sign the types of contracts discussed 
above. The fact that a player’s Unrestricted Free Agency is approaching often causes the player and his 
club to negotiate a contract extension that is generally commensurate with what the player would have 
received had he reached Unrestricted Free Agency.1276 
 

4. Minimum, Maximum, and Average (Mean) Salaries 
   
NFL players’ minimum salaries are dependent upon their number of Credited Seasons. Generally, a 
player earns a Credited Season (differentiated from an Accrued Season discussed above) when he is 
entitled to be paid for at least three regular season games.1277 Table 5-A below shows the minimum 
Paragraph 5 salaries for players based on their number of Credited Seasons and the League Year.1278 

 
Table 5-A: NFL Minimum Paragraph 5 Salaries  
 

Credited 
Seasons 2015 2016 2017 2018 2019 2020 

0 $435,000 $450,000 $465,000 $480,000 $495,000 $510,000 
1 $510,000 $525,000 $540,000 $555,000 $570,000 $585,000 
2 $585,000 $600,000 $615,000 $630,000 $645,000 $660,000 
3 $660,000 $675,000 $690,000 $705,000 $720,000 $735,000 

4–6 $745,000 $760,000 $775,000 $790,000 $805,000 $820,000 
7–9 $870,000 $885,000 $900,000 $915,000 $930,000 $945,000 
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10+ $970,000 $985,000 $1,000,000 $1,015,000 $1,030,000 $1,045,000 
 
The minimum salary is particularly important as nearly half of the players in the NFL only make the 
league minimum.1279  
 
The NFL does not prescribe a maximum salary. However, the Salary Cap and its complicated rules create 
barriers that effectively restrict player salaries. For example, when a player receives a signing bonus, even 
though the signing bonus is typically paid in one or two lump sums shortly after the contract is executed, 
only a portion of the signing bonus counts against the Salary Cap for the year in which the bonus was 
paid. For Salary Cap purposes, the signing bonus is prorated equally over the duration of the contract.1280 
Thus, if a player receives an $8 million signing bonus as part of a four-year contract, the signing bonus 
will count against the Salary Cap for $2 million each year ($8 million divided by 4 years). However, a 
signing bonus can only be prorated over a maximum of five years.1281 Clubs thus generally prefer not to 
sign a player to a contract longer than five years to avoid losing the full benefit of proration.  
 
The concept of an “average” salary in the NFL can be confusing. As discussed above, players often 
receive a significant portion of their compensation in upfront lump sum payments and then are paid less 
during the remainder of the contract. For example, when Unrestricted Free Agent Ndamukong Suh signed 
a six-year, $114 million contract with the Miami Dolphins in 2015, he received a $25.5 million signing 
bonus in the first year but his Paragraph 5 salaries for the remainder of the contract averaged $17.16 
million.1282 Thus, it is unclear when the media is reporting “average” salary whether they are calculating 
that figure based on the compensation a player will receive in that particular season, or on the average 
amount owed to the player over the duration of the contract. Additionally, the details of NFL player 
contracts are typically not public, further calling into question the reliability of the data reported by the 
media.  
 
In the NFL community, clubs and contract advisors (i.e., agents) generally think of a player’s salary in 
terms of the Average Per Year (“APY”). The APY is determined by dividing the contract’s total 
compensation by its length. While there are nuances that might call into question whether to include 
certain years or forms of compensation in the calculation, the APY is generally a useful method for 
understanding the compensation provided to a player pursuant to a contract.  
 
Based on our analysis, the website spotrac.com provides the most reliable publicly available data on 
player contracts. Using data from spotrac.com from the second week of the 2015 regular season, the 
average NFL player had a contract that was approximately 2.9 years in length and worth approximately 
$7.6 million total, or about $2.7 million per year. The median APY was approximately $710,000, and 
about 61% of the players had an APY of less than $1 million.  
 
The value or duration of an NFL player contract is less meaningful when considering that NFL contracts 
are generally not guaranteed. 
 

5. Guaranteed Compensation  
 
Guaranteed compensation in the NFL is a complicated issue. Many people—particularly some players—
feel that fully guaranteeing a player’s contract is a fair trade for the health risks players undertake. More 
important for our purposes here, focused on protecting and promoting player health, if a player’s contract 
were fully guaranteed, he would likely feel less pressure to play through injuries in an effort to 
continually prove himself to the club and avoid termination of his contract.1283 However, we have 
concerns about the possibility of unintended consequences as well as the feasibility of fully guaranteeing 
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player compensation, which will be discussed in detail in the Analysis and Recommendation Sections 
below. 
 
To understand these concerns, in this Section we provide an explanation of guaranteed compensation in 
the NFL. Generally, NFL clubs are permitted to terminate a player’s contract without any further financial 
obligation to the player for five reasons:  

 
(1) the player “has failed to establish or maintain [his] excellent physical 
condition to the satisfaction of the Club physician”;  
 
(2) the player has “failed to make a full and complete disclosure of [his] 
physical or mental condition during a physical examination”;  
 
(3) “[i]n the judgment of the Club, [the player’s] skill or performance has 
been unsatisfactory as compared with that of other players competing for 
positions on the Club’s roster”; 
 
(4) the player has “engaged in personal conduct which, in the reasonable 
judgment of the Club, adversely reflects on the Club”; and,  
 
(5) “[i]n the Club’s opinion, [the player is] reasonably anticipated to 
make less of a contribution to the Club’s ability to compete on the 
playing field than another player or players whom the Club intends to 
sign or attempts to sign, or already on the roster of the Club, and for 
whom the Club needs Room.”1284  

 
Players and their contract advisors seek to curtail the clubs’ termination rights as to individual players by 
negotiating for some of the player’s compensation to be guaranteed in addendums to the Standard Player 
Contract. Guaranteed compensation takes a wide variety of forms (most notably in signing bonuses),1285 
but generally players and their contract advisors seek to guarantee the player’s contract even where he is 
terminated for “injury,” “skill,” or “Salary Cap.” An “injury” guarantee will protect against the first 
reason listed above for which clubs can generally terminate a player’s contract; a “skill” guarantee will 
protect against the third reason; and, a “Salary Cap” guarantee will protect against the fifth reason. A 
player might have all or just some seasons of his contract guaranteed for skill, injury, and/or Salary Cap. 
In addition, there are other mechanisms in the CBA which can effectively guarantee some or all of a 
player’s salary, including Injury Protection1286 and Termination Pay.1287 
 
Generally, players and their contract advisors seek to obtain as much guaranteed money as possible in 
contract negotiations. Guaranteed compensation provides the player with a secure income that is 
otherwise typically threatened by injury. However, there are times when a player might not want to sign 
the contract that offers him the most money—guaranteed or unguaranteed. Younger players might eschew 
the last year or two of a contract and the money that comes with it in favor of a shorter contract. In doing 
so, the player is hoping or expecting that he will be able to complete the shorter contract, reenter the free 
agency market, and sign another contract. Such decisions are obviously risky—the player’s career might 
end for skill or health reasons under the shorter contract and the player will never have another chance at 
another contract. However, if the player is healthy, securing a second free agent contract can be lucrative. 
 
From a club’s perspective, guaranteed compensation is something to be avoided. Guaranteeing all or a 
portion of a player’s contract commits the club to a player financially, regardless of whether the player 
performs poorly or suffers a career threatening injury. Nevertheless, clubs regularly agree to guarantee 
compensation to players to persuade them to join or stay with the club. 
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Changes to the Salary Cap rules as part of the 2011 CBA potentially increased the use of guaranteed 
money. Technically, whether a player’s compensation is guaranteed has no effect on the Salary Cap—a 
club is limited to a certain amount of player compensation costs regardless of whether that amount is 
guaranteed or unguaranteed. Importantly, the amount of player salary that is counted against a club’s 
Salary Cap does not necessarily reflect the amount actually being paid to players. As a result of the Salary 
Cap’s accounting rules, in any given year a significant portion of a club’s Salary Cap allocation might be 
consumed by charges that do not actually reflect a payment being made from the club to players, such as 
prorated portions of a signing bonus paid in a prior year. However, the 2011 CBA addressed this 
discrepancy by adding a requirement that clubs spend a certain amount of the Salary Cap in cash, that is, 
actual payments to the players, regardless of the accounting rules. Probably the easiest way for a club to 
ensure that it spends a sufficient amount in cash is to pay lump sum signing bonuses. Signing bonuses are 
the most traditional form of guaranteed compensation. 
 
Using the same data from spotrac.com discussed above, one finds that approximately 44% of all 
contracted compensation is guaranteed. The data also shows that approximately 70% of players had at 
least some guaranteed compensation in their contract and the average amount of guaranteed compensation 
in an NFL player contract was $3.4 million. Additionally, 251 players had a contract that included at least 
$10 million in guaranteed compensation and 740 players had a contract that included at least $1 million in 
guaranteed compensation. 
 
In recent years, the percentage of an NFL player’s contract that is guaranteed appears to have risen. 
Although the scope of the guarantees is sometimes debated,1288 it is not uncommon for marquee players to 
sign contracts that guarantee 50% or more of their compensation.1289 Moreover, the 2011 CBA 
significantly curtailed rookie compensation, cutting the amount top Draft picks earned by more than 
50%.1290 In exchange, however, many first round Draft picks’ contracts are now fully guaranteed.1291   
 
There is also an important caveat to the guaranteed nature of the various bonuses players receive. The 
bonuses are almost always subject to proportional forfeiture or voiding if a player violates the contract in 
some way, such as by refusing to show up to training camp, failing a test under the NFL’s Policy and 
Program on Substances of Abuse (“Substance Abuse Policy”), failing a test under the NFL’s Policy on 
Performance-Enhancing Substances (“PES Policy”),1292 or otherwise engaging in conduct detrimental to 
the NFL or the club.1293 For example, if a player received a $10 million signing bonus for a five-year 
contract, and the player later refuses to report to the club for the fifth season in hopes of signing a more 
lucrative contract, the player could be required to return $2 million of the signing bonus to the club.1294 
Similarly, if a player is entitled to have his Paragraph 5 salary guaranteed in his second season, but fails a 
drug test between the first and second seasons, the contract might contain a clause permitting the club to 
void the guarantee in the second season.1295 
 
With the structure of compensation in the NFL explained above, we are ready to compare it to the other 
leagues. 
 

B. Compensation in MLB 
 
The most recent CBA agreed to by MLB and the Major League Baseball Players Association (“MLBPA”) 
was executed in 2016 and expires in 2021. 
 

1. MLB’s Tax Threshold 
 

Unlike the NFL, MLB does not have a “Salary Cap” for its clubs, insofar as there is no maximum amount 
that clubs can spend on player salaries. Instead, MLB sets a Tax Threshold and applies a “Competitive 
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Balance Tax” for compensation paid to players over that amount. For the 2016 season, the Tax Threshold 
was set at $189 million,1296 and will be $195 million in 2017.1297 This tax is also known as the “luxury tax” 
and is intended to encourage parity by forcing clubs not to exceed the Tax Threshold. The Competitive 
Balance Tax ranges from 20% to 50% depending upon how many times the club has previously exceeded 
the Tax Threshold.1298 
 
In 2016, MLB revenues were an estimated $10 billion.1299  
 

2. Rookie Compensation 
 

Rookies generally are paid the league minimum and have one-year contracts, as will be explained further 
below.1300 
 

3. Veteran Compensation  
 
The 2012 MLB CBA and uniform player contract (“UPC”) divide players into three categories based on 
the amount of time they have spent in the major leagues, and which category a player falls into has 
important consequences for his salary. A player’s time in the major leagues is tracked by a metric known 
as Major League Service Time (“MLST”). A player accumulates one day of MLST for “each day of the… 
season [he] is on a Major League Club’s Active List.” One season of MLST is defined as 172 days.1301   

 
A player with less than three years of MLST is bound to his club by the terms of the UPC, which contains 
a reserve clause that effectively allows the club to unilaterally retain his services so long as it pays him 
the minimum salary set in the CBA.1302 A player in this position is said to be “under reserve” to his club, 
and has essentially no leverage to influence his base salary—he can either accept his club’s offer (almost 
certainly for a salary at or very near the minimum allowed by the CBA), attempt to hold out for higher 
pay, or find an occupation outside of MLB.1303 As a result, skilled players under reserve to their clubs are 
paid far less than they would be in an open market for their services.1304   
 
A player with more than three years but less than six years of MLST is said to be “arbitration eligible,” 
and has the right under the CBA to submit the issue of his salary to an arbitration panel, with or without 
the consent of his club.1305 Certain players with more than two but less than three years of MLST are also 
arbitration eligible.1306 These players, known as “Super Two” players, must have accumulated 86 days of 
MLST in the immediately preceding season and rank in the top 22% in total MLST among all players 
eligible for Super Two consideration.1307 
 
If an arbitration-eligible player initiates arbitration, he and his club must exchange single-year salary 
figures with one another1308 and submit those figures to a salary arbitration panel consisting of three 
arbitrators jointly selected by the MLBPA and MLB.1309 Salary arbitration proceedings are summary and 
winner-take-all: each side has just 90 minutes to argue1310 for its proposed salary,1311 and the salary 
arbitration panel may award the player a single-year contract for either the proposed salary he submitted 
or the proposed salary the club submitted—it may not award any other figure.1312 This form of arbitration, 
also known as pendulum or final offer arbitration, forces the sides to submit reasonable figures in the 
hopes that the arbitrator believes their submission is closer to the player’s value than the other side’s 
submission.1313 As a result, approximately 90% of all salary arbitration cases settle before a hearing.1314 In 
effect, the salary arbitration mechanism permits players to receive their free market wages for one season 
without the ability to actually negotiate with other clubs. 
 
A player with more than six years of MLST at the completion of the term of his contract becomes a free 
agent and is able to offer his services to any and all clubs at whatever price the market will bear.1315 In 
veteran free-agency contracts, there is often a trade-off between contract length and average annual 
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compensation.1316 Due to risks of injury or performance drop-offs, a player might accept a lower average 
annual compensation in exchange for higher total compensation in a longer contract.1317 
 
MLB’s three-tiered system is similar to the NFL’s use of Exclusive Rights Players, Restricted Free 
Agents, and Unrestricted Free Agents. In both leagues, players gain more rights and compensation with 
experience. 
 
Most MLB free agents obtain contracts that are short in duration. The share of one-year free agent 
contracts signed in each of the seasons from the 2007 season to the 2013 season, for example, has ranged 
from 51.43% to 76.52%, and the share of two-year free-agent contracts has ranged from 13.08% to 
27.62%.1318 Between 2007 and 2014, only the 2013 free agency market had more than 20% of free agent 
contracts extend beyond three years.1319   
 
Though most free agents are only able to obtain short-term deals, superstars have been able to bargain for 
extremely lucrative long-term contracts. For example, in 2014, the Miami Marlins signed Giancarlo 
Stanton, a then-twenty-five-year-old right fielder, to a thirteen-year, $325 million contract,1320 breaking 
the previous record held by the Detroit Tigers infielder Miguel Cabrera’s ten-year $292 million deal.1321 
 
MLB clubs are thought to have deployed two strategies to minimize players’ opportunities to obtain large 
free-agent contracts. 
 
First, clubs have kept star prospects in the minor leagues for a few weeks at the beginning of their rookie 
season before having the player join the major league roster. This plan prevents the young player from 
achieving the necessary number of days on the roster to accrue a full season of MLST, thus delaying the 
player’s free agency by a year.1322 For example in 2015, the Chicago Cubs waited 11 days before calling 
up star rookie third baseman Kris Bryant.1323 By doing so, Bryant will not be a free agent until after the 
2021 season.1324 Had Bryant started the season with the Cubs, he would be eligible for free agency after 
the 2020 season.1325 
 
Second, clubs have signed players to long-term contract extensions at reduced salaries years before the 
player reaches free agency or is salary arbitration eligible.1326 For example, in 2012, the Pittsburgh 
Pirates’ star center fielder Andrew McCuthen had played two seasons and was a year away from being 
salary arbitration eligible—and thus likely earning a multi-million dollar salary commensurate with 
players of similar skill. Rather than go through salary arbitration in future years and have McCutchen 
potentially reach free agency, the Pirates signed McCutchen to a six-year contract worth $51.5 million, 
plus a seventh-year at the club’s option for $14.75 million.1327 The contract means the Pirates control 
McCutchen’s rights through his ninth season—three years after when he would have become a free agent 
if not for the long-term extension. For McCutchen, the long-term extension provides him long-term 
financial security when he otherwise would have been playing on year-to-year contracts until he reached 
free agency. As for any player, there was no guarantee that McCutchen would have continued to be 
sufficiently healthy and productive to reach free agency and receive a long-term multi-million dollar 
contract.      
 

4. Minimum, Maximum, and Average (Mean) Salaries  
  
In 2016, the mean MLB salary was $4.4 million per year,1328 and the minimum salary was $507,500.1329 
There is no maximum salary for MLB players. 
 
Simple averages are not entirely revealing due to the fact that younger players are limited in their ability 
to obtain market wages by MLB’s free agency and salary arbitration rules. Data on the distribution of 
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average annual salaries in 2012 indicate that high salaries are concentrated among a relatively small 
number of the league’s players according to the following distribution:1330 
 

 Bottom 20%: $481,593 (The minimum 2012 salary was $480,000) 
 Second 20%: $505,109 
 Third 20%: $1,195,785 
 Fourth 20%: $3,606,888 
 Top 20%: $11,164,616 
 Top 5%: $18,363,670 
 Top 1%: $23,791,6671331 

 
5. Guaranteed Compensation  

 
Unlike the NFL, MLB contracts are generally understood to be fully guaranteed.1332 According to 
Paragraph 7 of the UPC, clubs may terminate a player’s contract if the player shall at any time: 
 

(1) fail, refuse, or neglect to conform his personal conduct to the standards 
of good citizenship and good sportsmanship or to keep himself in first-
class physical condition or to obey the Club’s training rules; or 
 

(2) fail, in the opinion of the Club’s management, to exhibit sufficient skill 
or competitive ability to qualify or continue as a member of the Club’s 
team; or 
 

(3) fail, refuse or neglect to render his services hereunder or in any other 
manner materially breach this contract. 

 
However, in practice, Paragraph 7 is usually nullified in the contracts of any player other than those with 
minimal MLST or veterans with little to no leverage. Thus, MLB clubs generally cannot terminate a 
player’s contract, i.e., MLB player contracts are generally guaranteed. 
 

C. Compensation in the NBA 
 
The most recent CBA agreed to by the NBA and the National Basketball Players Association (“NBPA”) 
was executed in 2017, takes effect on July 1, 2017, and expires in 2024. However, both parties have the 
option of terminating the CBA after the 2022–23 season by serving written notice of the exercise of such 
option by December 15, 2022.1333  

 
1. The NBA’s Salary Cap 

 
NBA players are collectively entitled to approximately 50% of Basketball Related Income (“BRI”).1334 
BRI is “the aggregate operating revenues… received or to be received…” by the NBA, NBA Properties, 
Inc., NBA Media Ventures, LLC and any subsidiaries.1335 The NBA’s Salary Cap is determined by 
multiplying BRI by 44.74%, subtracting player benefit costs, and dividing by the number of clubs.1336 The 
Salary Cap for the 2016–2017 season is $94.143 million,1337 and is expected to be $102 million in 2017–
18.1338 The NBA’s Salary Cap is in the process of considerable growth due to new multi-billion dollar 
television contracts for the NBA.1339 Each club is required to pay its players a total of at least 90% of the 
Salary Cap each year.1340 The NBA’s 2016–17 revenues are projected to be an estimated $8 billion.1341 
Unlike the NFL’s “hard” Salary Cap, the NBA’s Salary Cap is considered “soft,” because there are 
multiple exceptions that permit clubs to exceed the Salary Cap. These exceptions will be discussed below 
in detail in Section 3: Veteran Compensation. 
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In addition to the Salary Cap, the NBA also has a Tax Level. The Tax Level is a threshold for a club’s 
player salaries that is above the Salary Cap. While the 2016–17 Salary Cap was $94.143 million, the Tax 
Level was $113.287 million.1342 The Tax Level is expected to rise to $122 million in 2017–18.1343 If clubs 
exceed the Tax Level, they must pay the league a graduated tax based on how much they have exceeded 
the Tax Level.1344 The Tax Levels increase if the club has exceeded the Tax Level in three or more of the 
previous four seasons (i.e., a “Repeater”).1345 Up to 50% of the total tax payments may be distributed, at 
the NBA’s option, to non-taxpaying clubs, and amounts not distributed to non-taxpaying clubs can be 
used for other league purposes.1346 If a club’s total salaries are higher than the Salary Cap but lower than 
the Tax Level, e.g., $100 million in 2016–17, the club would not make a tax payment.  
 
Table 5-B: NBA Tax Levels (Non-Repeater) 
 

Incremental Club Salary Above Tax Level Tax Rate for Increment 
$0–$4,999,999 $1.50 for $1 

$5,000,000–$9,999,999 $1.75 for $1 
$10,000,000–$14,999,999 $2.50 for $1 
$15,000,000–$19,999,999 $3.25 for $1 

$20,000,000 and over 

Tax rates increase by $0.50 for each additional 
$5,000,000 increment above the Tax level (e.g., for 
Team Salary $20,000,000 to $24,999,999 above the 

Tax level, the Tax rate is $3.75-for-$1 for that 
increment). 

 
Table 5-C: NBA Tax Levels (Repeater) 
 

Incremental Club Salary Above Tax Level Tax Rate for Increment 
$0–$4,999,999 $2.50 for $1 

$5,000,000–$9,999,999 $2.75 for $1 
$10,000,000–$14,999,999 $3.50 for $1 
$15,000,000–$19,999,999 $4.25 for $1 

$20,000,000 and over 

Tax rates increase by $0.50 for each additional 
$5,000,000 increment above the Tax level (e.g., for 
Team Salary $20,000,000 to $24,999,999 above the 

Tax level, the Tax rate is $4.75-for-$1 for that 
increment). 

 
In 2015–16, seven NBA clubs exceeded the Tax Level and were required to pay a tax, with the Cleveland 
Cavaliers paying the most at approximately $54 million.1347 
 

2. Rookie Compensation  
 
The NBA Draft has two rounds.  The initial contract entered into by a first round NBA Draft pick and the 
club that drafts the player is called a Rookie Scale Contract.1348 Rookie Scale Contracts must cover two 
seasons, with a club option for the third and fourth seasons.1349 Clubs must exercise the option for the 
third season by October 31 following the player’s first season and must exercise the option for the fourth 
season by the October 31 following the player’s second season.1350 The values of these contracts can be 
negotiated between 80% to 120% of the Rookie Scale, agreed to by the NBA and NBPA. There is a 
different Rookie Scale for each year of the CBA, with values increasing or decreasing annually at the 
same rate as any increase or decrease in the Salary Cap. The first pick in the NBA Draft is given the 
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greatest Rookie Scale amount, with each subsequent pick receiving a lesser Rookie Scale amount. For 
illustrative purposes, the Rookie Scale amounts for the first and last three first round NBA Draft positions 
for the 2017–2018 season are as follows1351: 
 
Table 5-D: Sample of NBA Rookie Scale (2017–2018) 
 

Pick 1st Year 
Salary 2nd Year Salary 3rd Year Salary 4th Year Option (Percentage 

Increase over 3rd Year Salary) 
1 $5,855,200 $6,949,900 $8,121,000 26.1% 
2 $5,238,800 $6,218,300 $7,266,100 26.2% 
3 $4,704,500 $5,584,000 $6,525,000 26.4% 

 
*** 

28 $1,179,100 $1,399,600 $1,635,300 80.5% 
29 $1,170,500 $1,389,300 $1,623,400 80.5% 
30 $1,162,100 $1,379,300 $1,611,800 80.5% 

 
Second round Draft picks do not operate under any scale. They may sign for any amount at or above the 
minimum salary.1352 Second round Draft picks, however, generally only command a minimum salary or 
an amount slightly above the minimum.1353  Initial contracts for second-round Draft picks are commonly 
one, two, or three years in length.1354 
 
Similar to the NBA, NFL rookie contracts operate on a scale based on the Total Rookie Allocation. 
However, the NFL rookies’ salaries are not collectively bargained in the way the NBA’s rookies’ salaries 
are. 
 

3. Veteran Compensation 
 
As in the NFL, there are two types of free agency in the NBA: unrestricted and restricted.1355 Unrestricted 
Free Agents are able to sign with any club after their prior contract has terminated and there is nothing 
that the player’s prior club can do to prevent him from signing with a new club.1356 Players become 
Restricted Free Agents only in limited circumstances: (1) following the fourth year of a player’s Rookie 
Scale Contract; and, (2) for non-first round picks, when the player’s contract has expired and he has been 
in the NBA for three or fewer seasons.13571358 In order to make a player who meets these qualifications a 
Restricted Free Agent, the club for which the player last played must make the player a one-year 
Qualifying Offer.1359 The value of the Qualifying Offer is based on, among other things, the player’s Draft 
position.1360   
 
The Restricted Free Agent may choose to accept the club’s Qualifying Offer. In most cases, if he accepts 
the Qualifying Offer, the player would become an Unrestricted Free Agent after he completes the one-
year Qualifying Offer contract. If he does not want to sign a contract with the club for which he last 
played, the player may sign an offer sheet (which includes principal terms such as base salary, number of 
years, and signing bonus) with another club.1361 The offer sheet must be for more than two seasons.1362 
The player’s prior club then has a right of first refusal for a two-day period.1363 If the player’s prior club 
exercises its right of first refusal, then the player will be under contract with his prior club under the 
principal terms of the offer sheet.1364  If the prior club does not match the terms of the offer sheet and the 
player joins a new club, the prior club does not receive any compensation for the loss of the player.  In 
contrast, in the NFL, clubs that lose Restricted Free Agents are awarded compensatory draft picks 
depending on the amount of the player’s new contract. 
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As mentioned above, there are exceptions to the Salary Cap. While there are ten different exceptions,1365 
we list here the most important ones (as summarized by the NBA with minor clarifying edits):1366 
 

1. Qualifying Veteran Free Agent (“Bird”) Exception:1367 A team may 
re-sign its own free agent to a first-year salary of up to the maximum 
player salary if he played for the team for some or all of each of the prior 
three consecutive seasons (or, if he changed teams, he did so by trade). 
 

2. Early Qualifying Veteran Free Agent (“Early Bird”) Exception: A 
team may re-sign its own free agent to a first-year salary of up to the 
greater of (a) 175% of the player’s salary in the last season of his prior 
contract; or, (b) 105% of the average NBA player salary for the prior 
season, if he played for the team for some or all of each of the prior two 
consecutive seasons (or, if he changed teams, if he did so by trade or by 
assignment via the NBA’s waiver procedures). A contract signed using 
the Early Bird Exception must be for at least two seasons. 
 

3. Non-Taxpayer Mid-Level Salary Exception: 
(a) A team may use the Non-Taxpayer Mid-Level Salary Exception to 

sign one or more players to contracts with first-year salaries that, in 
the aggregate, provide for a total up to $8.406 million in 2017–18 
(the Exception amount grows annually by the same amount as the 
Salary Cap).  

(b) Contracts signed under the Non-Taxpayer Mid-Level Salary 
Exception can cover up to four seasons.  

(c) A team can use the Non-Taxpayer Mid-Level Salary Exception to re-
sign its own free agent (as well as to sign another team’s free agent), 
but cannot use this Exception to acquire a player by assignment. 

 
4. Minimum Salary Exception: A team may sign a player to a one-year or 

two-year contract at the applicable minimum player salary (prorated as 
appropriate for a 10-Day or Rest-of-Season contract). This Exception 
may also be used to acquire by assignment a player who was signed to a 
one-year or two-year minimum contract.  

 
The Bird and Early Bird Exceptions are the most significant. These exceptions permit clubs to resign their 
best players for maximum or close to maximum salaries without regard to the Salary Cap. If other clubs 
wanted to sign these players to maximum contracts, those contracts would count against the Salary Cap. 
These rules provide a clear advantage to a player’s prior club in free agency negotiations. 
 
In contrast, the NFL’s Salary Cap has no meaningful exceptions.1368 
 

4. Minimum, Maximum, and Average (Mean) Salaries  
 

The minimum salary in the NBA depends on the player’s experience level and increases each season. The 
minimum salaries for the 2016–17 season (under the 2011 CBA)1369 and the 2017-18 season (under the 
2017 CBA)1370 are as follows: 
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Table 5-E: NBA Minimum Salaries 
 

Years of Service 2016–17 (2011 CBA) 2017–18 (2017 CBA) 
0 $543,471 $815,615 
1 $874,636 $1,312,611 
2 $980,431 $1,471,382 
3 $1,015,696 $1,524,305 
4 $1,050,961 $1,577,230 
5 $1,139,123 $1,709,538 
6 $1,227,286 $1,841,849 
7 $1,315,448 $1,974,159 
8 $1,403,611 $2,106,470 
9 $1,410,598 $2,116,995 

10+ $1,551,659 $2,328,652 
 
Unlike the NFL, the NBA CBA includes limits on player salaries. A player who has completed fewer than 
seven Years of Service1371 has a maximum annual salary of 25% of the Salary Cap at the time of contract 
execution or 105% of the Salary for the final season of his prior contract, whichever is greater.1372 
However, a player who has four Years of Service at the end of his Rookie Scale Contract, or a second-
round pick or undrafted player who has four Years of Service following the end of the last season covered 
by his contract is eligible to receive, from his prior club only, 30% of the Salary Cap in effect at the time 
of contract execution, provided that the player has (i) been named twice to an All-NBA first, second, or 
third team or named Defensive Player of the Year, in the immediately preceding season or in two seasons 
during the immediately preceding three seasons, or (ii) been named as NBA MVP at least once during the 
preceding three seasons.1373   
 
A Player who has at least seven but less than ten Years of Service has a maximum annual salary of 30% 
of the Salary Cap in effect at the time of contract execution or 105% of the Salary Cap for the final season 
of his prior contract, whichever is greater.1374  A player with ten or more Years of Service has a maximum 
annual salary of 35% of the Salary Cap in effect at the time of contract execution or 105% of the Salary 
for the final season of his prior contract, whichever is greater.1375 
 
The 2017 CBA introduced an important exception to the rule limiting players with at least seven but less 
than ten Years of Service to 30% of the Salary Cap.  Under the 2017 CBA,  
 

a player who has eight (8) or nine (9) Years of Service at the time the 
Contract is executed and rendered such Years of Service for the Team 
with which he first executed a Player Contract (or, if he was under a 
Player Contract for more than one Team during such period, changed 
Teams only by trade during the first four (4) Salary Cap Years in which 
he was under a Player Contract) shall be eligible to enter into a 
Designated Veteran Player Contract pursuant to which he receives from 
his Prior Team up to thirty-five percent (35%) of the Salary Cap in effect 
at the time the Contract is executed (the “Designated Veteran Player 35% 
Max Salary”) if the player has met at least one of the following criteria at 
the time his Contract is executed: (i) the player was named to the All-
NBA first, second, or third team, or was named Defensive Player of the 
Year, in the immediately preceding Season or in two (2) Seasons during 
the immediately preceding three (3) Seasons; or (ii) the player was 
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named NBA MVP during one of the immediately preceding three (3) 
Seasons (the “Designated Veteran Player 35% Max Criteria”).1376 

 
The Designated Veteran Player rule was reportedly introduced in response to 2014 NBA MVP Kevin 
Durant leaving his original team, the Oklahoma City Thunder, for the Golden State Warriors prior to the 
2016-17 season.1377  Had the rule existed at the time, the Thunder would have been able to offer Durant a 
contract with a higher annual salary than the Warriors which might have enticed him to stay with the club. 
 
The mean annual salary in the NBA for the 2016–2017 NBA season is between $6.9 million and $8 
million,1378 much more than the $2.7 mean salary for an NFL player. The median salary in the NBA for 
the 2016–2017 NBA season is between $4 million and $5 million. In 2016–17, the largest guaranteed 
contract in the NBA was Mike Conley’s five-year deal worth $140,529,829 in gross value.1379 It is worth 
noting that NBA players generally have higher salaries than players in other professional sports leagues 
due, at least in part, to the fact that NBA rosters are much smaller. An NBA club’s active roster is 12-13 
players1380 while NFL active rosters are 46 players,1381 MLB active rosters are 25 players1382 and NHL 
active rosters are 23 players.1383   
 
Also unlike the NFL, the NBA CBA limits a veteran player’s contract length. The default rule in the CBA 
is that a player contract may cover up to but no more than four seasons in length.1384 However, there are 
several instances where the CBA deviates from the default rule. For example, a player contract between a 
Qualifying Veteran Free Agent and his prior club may cover up to but not more than five seasons and an 
extension of a Rookie Scale Contract may cover up to but no more than five seasons.1385 The mean 
contract length in the NBA during the 2016-17 season was 3.1 years.1386 
  
In sum, the contract rules provide significant advantages to a player’s prior club. The prior club can offer 
a contract longer than other clubs and not have that contract count against the club’s Salary Cap. In 
addition, players who have reached certain milestones, (such as All-NBA teams or MVP awards), are able 
to be paid a higher percentage of the Salary Cap by their prior club than by a new club. It is thus not 
surprising that the ten largest contracts in the NBA during the 2016–17 season were all contracts signed 
between a player and his existing club.1387 
 

5. Guaranteed Compensation  
 
The NBA Uniform Player Contract (“UPC”) permits NBA clubs to terminate a player’s contract if the 
Player shall: 
 

(i) at any time, fail, refuse, or neglect to conform his personal conduct to 
standards of good citizenship, good moral character (defined here to 
mean not engaging in acts of moral turpitude, whether or not such acts 
would constitute a crime), and good sportsmanship, to keep himself in 
first class physical condition, or to obey the Team’s training rules; 

 
(ii) at any time commit a significant and inexcusable physical attack against 

any official or employee of the Team or the NBA (other than another 
player), or any person in attendance at any NBA game or event, 
considering the totality of the circumstances, including (but not limited 
to) the degree of provocation (if any) that may have led to the attack, the 
nature and scope of the attack, the Player’s state of mind at the time of 
the attack, and the extent of any injury resulting from the attack;  
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(iii) at any time, fail, in the sole opinion of the Team’s management, to 
exhibit sufficient skill or competitive ability to qualify to continue as a 
member of the Team….; or 

 
(iv) at any time, fail, refuse, or neglect to render his services hereunder or in 

any other manner materially breach this Contract.1388 
 
However, the CBA permits clubs and players to agree to “compensation protection,” i.e., a guarantee of a 
player’s contract in five circumstances, in the event of the player’s: lack of skill; death; basketball-related 
injury; injury or illness; and, mental disability.1389 Compensation protections are negotiated terms in each 
player contract. However, the CBA requires that compensation protection be given in many 
circumstances. For sign-and-trade contracts,1390 the first season of the contract must be protected for lack 
of skill.1391 For Rookie Scale Contracts, all seasons must be protected for lack of skill and injury/illness 
for at least 80% of the player’s Base Compensation.1392 Qualifying Offers made to a Restricted Free Agent 
must be protected for lack of skill and injury/illness.1393 Nevertheless, “[i]n practice, the majority of NBA 
contracts (especially for established veterans) are fully guaranteed. Non-guaranteed salary is most often 
used for fringe players (either at the beginning or end of their careers) or for the later years of long-term 
contracts (often in conjunction with benchmarks that allow the salary to become fully guaranteed over 
time).”1394 Data from spotrac.com gathered during January 2017 shows that 97.3% of NBA player 
compensation contracted for at that time was guaranteed,1395 as compared to about 44% of NFL player 
compensation. 
 
While the NBA restricts clubs and players to compensation protection in just five scenarios, the NFL 
CBA does not limit the types of guarantees players and clubs can negotiate. Nevertheless, in practice, 
NFL contracts are generally only guaranteed against skill, injury, and Salary Cap. The fact that contracts 
in the NBA tend to be guaranteed more than those in the NFL is most likely a reflection of the leverage of 
the players in contract negotiations over time. 
 

D. Compensation in the NHL 
 
The most recent CBA agreed to by the NHL and National Hockey League Players Association 
(“NHLPA”) was executed in 2013 and expires in 2022. In September 2019, both parties have the option 
of terminating the CBA, effective September 2020.1396 
 

1. The NHL’s Salary Cap 
 
NHL players are collectively entitled to 50% of Hockey Related Revenues (“HRR”).1397 Generally 
speaking, HRR “means the operating revenues… from all sources, whether known or unknown, whether 
now in existence or created in the future,… of each Club or the [NHL],… derived or earned from, relating 
to or arising directly or indirectly out of the playing of NHL hockey games or NHL-related events in 
which current NHL Players participate or in which current NHL Players’ names and likenesses are 
used[.]”1398 The NHL’s 2015–16 revenues were an estimated $4.1 billion.1399   
 
The NHL’s Salary Cap structure includes both an Upper Limit and Lower Limit on club payrolls. To 
determine the Upper and Lower Limits, the parties multiply HRR by 50%, subtract player benefit costs, 
and then divide by the 30 NHL clubs to reach a midpoint.1400 The Lower Limit is reached by multiplying 
the midpoint by 85% and the Upper Limit is reached by multiplying the midpoint by 115%.  
 
In the 2016–17 season, the Lower Limit is $54 million and the Upper Limit is $73 million.1401 Finally, the 
NHL’s Salary Cap is considered “hard,” because there are no exceptions permitting clubs to exceed the 
Salary Cap. 
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The NHL’s Salary Cap is similar to the NFL’s in that it has a hard upper limit (with a few exceptions) as 
well as setting some type of salary floor. 
 

2. Rookie Compensation  
 
Almost all NHL rookies are “Group 1 Players”—players who signed their first contract between the ages 
of 18 and 24 and are still playing pursuant to the contract.1402 Group 1 Players are subject to the Entry 
Level System. The Entry Level System dictates the length of a player’s rookie contract depending on the 
age at which the player first signed the contract:1403 
 
Table 5-F: NHL Entry Level System 
 

Age at First Contract Signing Contract Length 
18–21 3 years 
22–23 2 years 
241404 1 year 

 
 
Group 1 Players’ compensation may only take the form of NHL Paragraph 1 (base) salary,1405 signing 
bonuses, games-played bonuses, and performance bonuses.1406 The players’ compensation in salary, 
signing bonuses and games-played bonuses cannot exceed $925,000 in any year of their first contract.1407 
However, a player can negotiate with the club the opportunity to receive performance bonuses that can 
raise his compensation up to $3,775,000.1408 Moreover, the player is eligible for performance bonuses 
from the league that can raise his compensation several hundred thousand dollars.1409   
 
Once a player’s rookie contract expires, he is no longer subject to the Entry Level System. At that point, 
the player is either subject to the club’s exclusive rights or enters another Group depending on his age and 
experience level, as is explained next. 
 

3. Veteran Compensation 
  

Once a player is no longer subject to the Entry Level System, i.e., his rookie contract has expired, he will 
typically transition from being a Group 1 Player into some other Group: 
 

• Group 2: Players with expired contracts, who signed their first contract between the ages of 18 
and 24 and have reached a certain level of experience: (1) for players who signed their first 
contract between the ages of 18 and 21, three years of minor league or NHL experience; (2) for 
players who signed their first contract between 22 and 23, two years of minor league or NHL 
experience; and, (3) for players who signed their first contract at 24 or older, one year of minor 
league or NHL experience.1410 Group 2 players are Restricted Free Agents, provided the club has 
made a Qualifying Offer.1411 
 

• Group 3: Players with expired contracts who have either played at least seven years in the NHL 
or are at least 27 years old.1412 Group 3 players are Unrestricted Free Agents.1413 
 

• Group 4: Players who, while still under contract, instead play in a league not affiliated with the 
NHL and then later try to return to the NHL.1414 Group 4 players are known as “Defected 
Players,” and the NHL club from which the player defected retains the right to match any offer in 
the event the player returns to the NHL. 
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• Group 5: Players with expired contracts who have played at least ten years in the minor leagues 

or NHL and in the final year of their most recent contract did not earn more than the average 
salary.1415 Group 5 players are Unrestricted Free Agents,1416 but, in reality, any player who would 
meet the criteria for Group 5 status would already be a Group 3 player.1417 The NHL and NHLPA 
nonetheless kept the Group 5 status in the CBA in the event it applied in future CBAs due to 
possible definitional or criteria changes.1418 
 

• Group 6: Players with expired contracts who are at least 25 years old, have played at least three 
seasons in the minor leagues, a European professional league while on loan from an NHL club, or 
the NHL and have played less than 80 NHL games (or 28 games if a goalie).1419 Group 6 players 
are Unrestricted Free Agents.1420 

 
In addition to the Groups listed above, clubs hold exclusive rights over their players who have an expired 
contract and less than three years of experience.1421 Provided the club offers the player a contract meeting 
certain criteria in the CBA, the player can only sign with his prior club.1422 
 
The NHL is the only Big Four league that takes age into consideration when determining free agent 
status. 
 
In addition to the above-described scenarios, the NHL also has a salary arbitration mechanism for 
Restricted Free Agents. Players are eligible for salary arbitration depending upon the age at which they 
signed their first contract and their minor league, European league (while on loan from an NHL club) and 
NHL experience level:1423 
 
Table 5-G: NHL Salary Arbitration Eligibility 
 

  Age at First Contract Signing Minimum Years of Experience 
18–20 4 years 

21 3 years 
22–23 2 years 

24 and older 1 year 
 
An eligible player is always entitled to elect salary arbitration,1424 while clubs can only elect salary 
arbitration in two situations. First, clubs can elect salary arbitration if the player’s prior year salary 
exceeded $1,750,000,1425 a figure that is adjusted upward based on the mean salary in the league and 
equaled $1,953,297 in 2016. Second, the club can file for salary arbitration if an eligible player has not 
filed for salary arbitration by his July 5 deadline.1426 Once the salary arbitration process has commenced, 
the player and the club both then submit briefs on the player’s value and can request either a one- or two-
year contract, with some restrictions based on the player’s experience level.1427 The arbitrator renders a 
decision within 48 hours and has the discretion to choose the player’s salary,1428 i.e., unlike in MLB’s 
salary arbitration process, the arbitrator is not bound to choose one side’s position, but can determine the 
amount at his or her discretion.  
 

4. Minimum, Maximum, and Average (Mean) Salaries 
  

The minimum salary for an NHL player during the 2016–17 season is $575,000.1429 
 
As for maximum salaries, no player contract can provide for compensation in any year in excess of 20% 
of the Upper Limit.1430 In addition, NHL player contracts are restricted in terms of the variability of the 
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salary over the term of the contract.1431 Generally speaking, these rules limit how much salaries can 
increase or decrease from year to year and prevent clubs from evading the Salary Cap. For purposes of 
counting a player’s salary against the Salary Cap in any given year, the player’s average salary over the 
term of the contract is used.1432 Thus, the variability rules prevent a club from adding years that the player 
is unlikely to play to the end of the contract for minimum compensation, which can have the effect of 
reducing the Salary Cap charge of the contract.  
 
In 2010 (prior to the most recent CBA), the New Jersey Devils are alleged to have tried to do just that. 
The Devils and Ilya Kovalchuk agreed to a 17-year contract worth $102 million.1433 However, in the final 
five years of the contract, during which Kovalchuk would have been ages 39–44, Kovalchuk was due to 
earn only $550,000 per year, far short of the nearly $9 million per year that he was set to earn in the first 
11 years of the contract.1434 The NHL invalidated the contract on the grounds that it was an illegal attempt 
to circumvent the Salary Cap, a decision that was upheld by an arbitrator.1435 The Kovalchuk case led to 
the creation of the variability rules in the 2013 CBA as well as a seven-year cap on player contract length 
(eight if the club is re-signing its own player).1436  
 
The NFL has some similar rules. Rookie contracts cannot increase more than 25% in the second year of 
the contract (to avoid possible circumvention of the Total Rookie Allocation),1437 and contracts extending 
beyond the life of the CBA cannot increase more than 30% (to avoid possible circumvention of the Salary 
Cap).1438 
 
The mean salary of an NHL player during the 2016–17 season was approximately $2,892,546,1439 slightly 
more than the estimated $2.7 million mean salary in the NFL. Additionally, the average contract was 3.5 
years in length.1440 
 

5. Guaranteed Compensation 
 
The NHL Standard Player Contract permits clubs to terminate player contracts at their discretion at 
certain times during the off-season.1441 This authority is broader than in the NFL CBA. However, in the 
NHL, if the club chooses to terminate the player’s contract, it must “buy out” the player’s contract. The 
portion of a player’s salary that must be bought out is determined by his age. If the player is under 26 
years of age at the time of termination, the club must pay the player, an amount equal to one-third of the 
player’s base salary.1442 If the player is 26 years of age or older, the club must pay the player, an amount 
equal to two-thirds of the player’s base salary.1443 Clubs must pay the buyout over twice as many years as 
are remaining on the term of the contract. Generally, clubs are still obligated to pay any amounts owed to 
the player in the form of a signing bonus even if they terminate the player’s contract.1444   
 
In addition, unlike most NFL players’ contracts, NHL players’ contracts are guaranteed against injury. 
The Standard Player Contract provides that if a player is injured during the course of his employment as a 
hockey player and is subsequently unable to perform his duties as a hockey player, the club will continue 
to pay the player his base salary so long as the player is unable to play up until the expiration date of the 
contract.1445 
 

E. Compensation in the CFL 
 
The most recent CBA agreed to by the CFL and the Canadian Football League Players Association 
(“CFLPA”) was executed in 2014 and expires in 2019.  The CFL CBA does not specify, but it stands to 
reason that all of the below amounts are in Canadian dollars. 
 

1. The CFL’s Salary Cap 
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The CFL CBA sets both a maximum1446 and a minimum1447 amount each club can spend on player 
salaries: 
 
Table 5-H: CFL Salary Cap Ranges 
 

Season Range 
2015 $4,450,000–$5,050,000 
2016 $4,500,000–$5,100,000 
2017 $4,550,000–$5,150,000 
2018 $4,600,000–$5,200,000 

 
By comparison, in 2016, the NFL’s Salary Cap was $155.27 million,1448 more than 30 times than the that 
of the CFL (in Canadian dollars). 
 
The 2006 CBA entitled players to 56% of league revenues.1449 However, this provision was eliminated in 
the 2010 CBA, which also included an increase in the Salary Cap. 
 
The CFL’s revenues in 2013 were estimated to be approximately $180 million, of which the players 
reportedly only received approximately 20%.1450 This number seems surprising considering the players’ 
prior guarantee of 56% of revenues. Nevertheless, assuming the estimates of league revenue are accurate, 
the accuracy of the reported revenue split is borne out by simple calculations. There are nine teams in the 
CFL. Assuming all of them spent to the maximum of the Salary Cap in 2016, they would have spent 
$45,900,100 on player salaries collectively. That figure only represents only 25.5% of the CFL’s 
estimated $180 million in revenue. The fact that three of the clubs make their financial statements public 
supports the estimate of the league’s revenues.1451 
 

2. Rookie Compensation 
 

CFL rookies sign a one-year contract with a one-year club option.1452 If the club exercises the option, the 
contract must provide the player with at least the same level of salary and bonus payments (except signing 
bonus) that the player earned under the prior contract.1453 The club option can only be exercised once.1454    
 

3. Veteran Compensation 
  
Upon expiration or termination of a player’s rookie contract (including any option years), a player in the 
CFL becomes an Unrestricted Free Agent and can sign with any club without any compensation to the 
player’s prior club.1455 
 
In contrast, NFL players are only Unrestricted Free Agents after the expiration of their rookie contract if 
they have obtained four Accrued Seasons—which would necessarily happen if the player plays until the 
expiration of his CBA-mandated four-year rookie contract. 

 
4. Minimum, Maximum, and Average (Mean) Salaries 

  
The minimum salary for an CFL player in the 2016 season was $52,000.1456 There are no maximum 
salaries in the CFL. Nevertheless, the Salary Cap imposes limitations on player salaries collectively. 

 
The mean CFL player salary is approximately $80,000 per year.1457 This income is supplemented by 
signing bonuses and post-season playoff compensation.1458   
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Many CFL players supplement their income with a secondary career, including the league’s 2013 Most 
Outstanding Player, Calgary Stampeders running back Jon Cornish.1459 Although growth in league 
revenues suggests the number is decreasing, the Stampeders communications director estimated that 10% 
of the club’s roster holds secondary jobs.1460 In 2014, the last year where such data was made public, the 
highest paid player in the CFL was reportedly B.C. Lions quarterback Travis Lulay, who earned a salary 
of approximately $450,000.1461   
 

5. Guaranteed Compensation  
 
As a general matter, CFL contracts are not guaranteed.1462 The Standard Player Contract provides clubs 
the right to terminate the player’s contract in five situations: 
 

(1) “in the opinion of the said Medical Committee, the Player is not 
completely fit to participate in football activities”1463; 

(2) “the Player fails at any time during the term of th[e] Contract to 
demonstrate sufficient skill and capacity to play football of the calibre 
required by the Club”1464; 

(3) “the Player’s work or conduct in the performance of th[e] Contract is 
unsatisfactory”1465; 

(4) “where there exists a limit to the number permitted of a certain class of 
Player and the Player, being within that class, should not be included 
amongst the permitted number”1466; and, 

(5) “termination of th[e] contract is in the best interest of the Club having 
regard for the competitiveness of the Club as a whole or the formation of 
a team with the greatest overall strength.”1467 

 
These situations are very similar to the situations under which an NFL club can terminate a player’s 
contract. Most importantly, both in the NFL and CFL, clubs can terminate contracts if the player is 
injured or no longer good enough. 
 
Despite CFL clubs’ termination rights, the CBA does provide certain veteran players with some level of 
protection. Players are entitled to 100% of their salary for the remainder of that season if their contract is 
terminated after a certain point in the season, depending on their level of experience:1468 
 
Table 5-I: CFL Player Salary Protection Against Injury 
 

Years of Experience Required Games to Receive Salary 
6 or more 9 

5 10 
4 11 

 
The CFL’s salary protection for certain veterans is similar to the NFL’s Injury Protection1469 and 
Termination Pay1470 benefits. 
 
Finally, CFL rookies receive signing bonuses which are typically considered guaranteed compensation. In 
2015, the first overall pick of the CFL Draft, lineman Alex Mateas, received a signing bonus of 
$20,000.1471 
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F. Compensation in MLS 
 

MLS and the MLS Players Union (“MLSPU”) agreed to the most recent CBA in 2015, which expires in 
2020.  
 
In analyzing the MLS compensation structure, it is important to understand how the labor relations 
dynamic between MLS and MLSPU is potentially different from that of the other sports leagues. MLS, 
formed in 1995, was structured in an effort to be considered a single-entity under the antitrust laws,1472 a 
distinction further explained below. In operational terms, rather than having each club owned and 
controlled by a different person or entity, as in the other sports leagues, all of the clubs in MLS are owned 
and controlled by Major League Soccer, LLC, a Delaware limited liability company.1473 Major League 
Soccer, LLC then has operator-investors, entities that have bought into MLS for the right to a certain 
amount of control over a single MLS club.1474 However, the amount of control is significantly less than in 
the other American sports leagues, as the clubs have to abide by strict MLS rules concerning player 
compensation and transactions.1475 Generally, MLS negotiates the contracts with players and then 
allocates the players to the clubs,1476 or the clubs choose among the players hired by MLS.1477  
 
MLS’ structure was designed to avoid the antitrust litigation and scrutiny common to the other 
professional sports leagues.1478 As we discussed in the beginning of this Chapter, Section 1 of the 
Sherman Antitrust Act prohibits contracts, combinations, or conspiracies that unreasonably restrain 
trade.1479 If an organization or joint venture is considered a single entity, there can be no multiplicity of 
parties agreeing to rules that might unreasonably restrain a market—such as the market for players’ 
services through eligibility rules, a Salary Cap, or free agency rules as have often been the subjects of 
litigation in other leagues. In other words, without multiple parties there cannot be the contract, 
combination, or conspiracy necessary for antitrust scrutiny.1480 
 
Nevertheless, within a year of beginning play, in Fraser v. Major League Soccer, L.L.C., several players 
sued MLS alleging that its rules on player compensation and mobility were violations of the antitrust 
laws. The United States District Court for the District of Massachusetts found that MLS was a single-
entity and thus dismissed the plaintiffs’ Section 1 antitrust claims.1481 The remainder of the plaintiffs’ 
claims was dismissed after a jury found that the plaintiffs had failed to adequately allege a relevant 
market in which MLS had allegedly violated the antitrust laws.14821483 On appeal, the United States Court 
of Appeals for the First Circuit was skeptical that MLS’ structure constituted a single entity for purposes 
of antitrust law, but declared that the question “need not be answered definitively in this case.”1484 The 
Court of Appeals nevertheless affirmed the dismissal of the plaintiffs’ claims based on the jury’s 
determination.1485 Thus, the effectiveness of MLS’ efforts to be considered a single entity is questionable.    
 
After the Fraser case, MLS players formed the MLSPU to negotiate terms and conditions of employment 
with MLS in a CBA.1486 However, without the clear threat of antitrust litigation (and the concomitant 
treble damages), the players and MLSPU potentially lack the authority and leverage of other professional 
sports unions.1487 But as MLS has grown both in revenues and clubs, control and financial investment by 
the operator-investors has increased, causing some to question whether MLS’ operations are sufficiently 
centralized to potentially be considered a single entity for purposes of antitrust law.1488 
 
In sum, because of MLS’ structure, MLS—as compared to other professional sports leagues—is 
potentially less concerned that its rules concerning player compensation and employment are a violation 
of antitrust law, which would subject it to treble damages.1489 Consequently, MLS has more leverage in 
CBA negotiations with the MLSPU than other leagues do with their unions. This lack of union power is 
shown, in part, in MLS’ compensation structures. 
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1. MLS’ Salary Cap 
 

The Salary Cap for the 2017 season is $3,845,000,1490 and increases about 7% annually.1491 However, 
during the 2017 season, MLS clubs are permitted to acquire up to three players whose salaries exceed 
$480,625,1492 but whose salaries will only count against the Salary Cap in the amount of $457,500 (or less 
if they are under the age of 24).1493 These players, known as Designated Players, are considered important 
for MLS to attract and retain high-quality players who might otherwise play in Europe.1494 In the 2016 
season, there were 49 designated players.1495 The 46 Designated Players for whom salary information is 
available earned an average of $1,766,329.1496 Of the 49 designated players, only 9 were American-
born.1497    

 
MLS’ revenues are approximately $600 million per year,1498 less than 5% of the NFL’s approximately $14 
billion in annual revenue. 

 
2. Rookie Compensation  

 
Unlike the Big Four leagues, MLS does not have compensation rules specific to rookies. 

 
3. Veteran Compensation 

 
Prior to the 2015 CBA, veteran MLS players had no free agency. Under the old system, players with 
expired contracts could be redrafted by other MLS clubs without any say in where they were assigned.1499 
The 2015 CBA initiated a limited form of free agency. Players with expired contracts who are 28 or older 
and have played at least eight years in MLS now have the ability to select their MLS club.1500 The players’ 
salaries will be restricted based on their prior salaries: players who previously made more than $200,000 
can receive a 15% increase; players who made between $100,000 and $200,000 can receive a 20% 
increase; and, players who made less than $100,000 can receive a 25% increase.1501  
 

4. Minimum, Maximum, and Average (Mean) Salaries 
 
The minimum salary in MLS for the 2016 season was $62,500 per year.1502  

 
There is no maximum player salary in MLS.1503 However, the maximum amount a player’s salary can 
count against the Salary Cap is $457,500 (unless they are a Designated Player).1504 There are also 
complicated accounting mechanisms by which clubs can “buy down” a player’s Salary Cap charge.1505 
 
The mean salary of an MLS player in 2016 was $290,246, and the median salary was $108,900.1506 
However, the average salary figure is skewed by the distribution of salaries. Out of 558 MLS players, 22 
of them made $1 million per year or more, with four players (Michael Bradley, Gerrard Steven, Frank 
Lampard, and Kaka) making $6 million per year or more.1507 When these 22 players are removed from the 
calculation as outliers, the average salary of the remaining 536 players is only $169,886.1508 Similarly, 
when the salaries of the 46 Designated Players for whom salary information was available in 2016 are 
removed as outliers, the average salary drops to $156,847.1509 Due to these wide disparities in player 
income, the MLSPU made it a priority to try and establish a “middle class” in MLS, including by 
providing for some form of free agency and raising the minimum salary.1510 
 

5. Guaranteed Compensation 
 
The contract of any player 24 years old or older who has at least one year of playing experience is 
automatically guaranteed,1511 meaning that it cannot be terminated “solely because of the quality of the 
Player’s on-field performance or the fact that the Player may have sustained an injury during the 
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performance of his duties as an MLS Player.”1512 As a result, the majority of MLS player contracts are 
guaranteed.1513   
 
In 2016, the average MLS player contract had an average of $317,892 in guarantees.1514 However, if one 
removes the 46 Designated Players for whom there was salary information as outliers, MLS player 
contracts contain, on average, $168,821 in guaranteed compensation.1515 
 

G. Analysis 
 
The below table summarizes some of the key provisions and figures concerning compensation structures 
in professional sports, subject to the various nuances and intricacies discussed above. 
 
Table 5-J: Comparisons of Leagues’ Compensation Statistics and Policies  
 

 NFL MLB NBA NHL CFL MLS 
Mean Annual 

Salary 
$2.7 

million 
$4.25 

million 
$6.9-8 
million 

$2.89 
million $80,000 $290,246 

Mean Career 
Length 

5.0 
years1516 

5.6 
years1517 4.8 years1518 5.6 years1519 3.2 

years1520 3.2 years1521 

Minimum 
Salary (2016) $450,000 $507,500  

 
$543,471 

 
$575,000 $52,000 $62,500 

Maximum 
Salary No No Yes Yes No No 

Maximum 
Contract Length No No Yes Yes No No 

Unrestricted 
Free Agency 

Rights 

After four 
seasons 

After six 
seasons 

After five 
seasons for 
first round 

picks 

Depends on 
age and 

experience 

Upon 
expiration 
of rookie 
contract 

28 years old 
and eight 
years of 

experience 

Guaranteed 
Compensation ~ 44% ~ 100% ~ 90% 

For injury 
and one-

third or two-
thirds of the 

player’s 
salary 

Almost 
none 

For  players 
24 and older 

with 1+  
years’ 

experience 

Salary Cap Type Hard Luxury 
Tax 

Soft and 
Luxury Tax Hard Hard Soft 

Guaranteed 
Share of 
Revenue 

Yes No Yes Yes No No 

 
At the beginning of this Chapter, we identified two key ways in which compensation and compensation 
structures affect player health: (1) influencing players’ decisions about playing with injuries; and, (2) 
players’ retirement planning and eventual retirement. We are most concerned with how compensation and 
compensation structures affect player behavior and decision-making concerning their health, i.e., what are 
the consequences of the current compensation regimes on players’ short- and long-term health. 
Unfortunately, these are questions that we cannot fully answer at the present. 
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To effectively and rigorously compare how the different leagues’ compensation structures affect player 
health decisions would require the ability to control for the various levers, including free agency rules, 
salary and contract limitations, salary cap structure, and the level of guaranteed compensation. 
Additionally, one would likely also want to be able to control for other relevant factors, such as career 
length, career earnings and injury outcomes. The type and amount of health-related benefits, discussed at 
length in Chapter 3, also impact player compensation structures. Each of the leagues’ compensation 
structures is an amalgam of these various levers and factors. This is a challenging analysis that requires 
more data than is currently available and thus we cannot fairly assess which leagues’ overall 
compensation structures among the Big Four are best for players.1522 
 
There is, however, one compensation issue that is the subject of frequent discussion and thus merits 
further analysis: guaranteed compensation. As discussed above, many people believe that NFL player 
health could be improved through guaranteeing more of their compensation. The belief is that by 
guaranteeing a player’s future compensation, he will not feel pressured to play through injuries to protect 
his status on the club. On this and related issues, many would argue that MLB’s system is the most 
player-friendly, because compensation is almost entirely guaranteed, there is no hard Salary Cap, there is 
no maximum salary, and, there is no maximum contract length.1523 It is thus not surprising that, as of 
February 2017, the 23 largest contracts among these sports leagues are all for MLB players.1524 However, 
MLB players are not guaranteed a share of the revenue like in other leagues and must wait six years 
before becoming an Unrestricted Free Agent, the longest wait of the Big Four and thus it is not clear that 
their compensation arrangement is preferable. 
 
The NFL and NFLPA are frequently criticized—by players,1525 the media1526 and academics, among 
others—for what is perceived as the lack of guaranteed contracts as compared to the other leagues.1527 
However, the issue is complicated. As a preliminary matter, when discussing the compensation paid to 
players, one must also consider the benefits the players receive. As is discussed in Chapter 3 of this 
Report, the NFL generally provides a benefits package superior to those offered in all of the other 
leagues. The additional complications on this issue are discussed below in the Recommendation Section. 
 

H. Recommendation 
 
Recommendation 5-A: The NFL and NFLPA should research the consequences and feasibility of 
guaranteeing more of players’ compensation as a way to protect player health. 

 
As discussed above, guaranteed compensation in the NFL is a complicated issue. While many people—
and players in particular—have expressed a desire for increased guaranteed compensation, it is not clear 
that fully guaranteed compensation would be beneficial to players collectively such that it ought to be 
preferred to the status quo. 
 
As a preliminary matter, the NFLPA itself has expressed mixed views about the guaranteed contracts. In a 
2002 editorial in The Washington Post, then-NFLPA Executive Director Gene Upshaw acknowledged 
that the possibility of guaranteed contracts “is severely undermined by the risk of a career-ending injury” 
and touted the benefits available to players as an alternative.1528 Then, in two reports issued by the NFLPA 
in or around 2002 and 2007 respectively, the NFLPA asserted that NFL player compensation is, in fact, 
largely guaranteed by explaining that more than half of all compensation paid to players is guaranteed.1529 
However, importantly, this statistic does not mean that half of all compensation contracted was 
guaranteed—indeed, as discussed above, approximately 44% of all contracted compensation is 
guaranteed. Players are often paid guaranteed money (e.g., a signing bonus or roster bonus) in the first or 
second year of the contract only to have the base salaries (the unguaranteed portions) in the later years of 
the contract go unpaid because the player’s contract was terminated.  
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With this background in mind, there are several reasons why fully guaranteed compensation might not be 
beneficial to players collectively. First, while fully guaranteed contracts might be good for the players 
who receive them, it could result in many players not receiving any contract at all. If clubs were forced to 
retain a player of diminishing skill because his contract was guaranteed, a younger or less proven player 
might never get the opportunity to sign with the club.1530 Relatedly, clubs might continue to provide 
playing opportunities to the players with larger contracts in order to justify those contracts, preventing 
younger players from establishing themselves as starting or star players and earning higher salaries. It is 
also likely that under a system of guaranteed compensation, player salaries would decrease (at least in the 
short-term)—particularly the salaries of the highest paid players and players who are less certain to add 
value to a roster—as clubs would be more cautious about taking on the financial liabilities, especially 
given the Salary Cap in place in the NFL. Similarly, clubs also may seek to minimize their financial 
liabilities by reducing roster sizes, which might cost marginal players their jobs, while again reducing 
opportunities for young or unproven players to join a club.  
 
There are also logistical challenges to implementing fully guaranteed contracts. The finances and 
operations of the NFL and its clubs are greatly intertwined with the fact that NFL contracts have never 
been fully guaranteed. Since 1993, NFL clubs have had to comply with a strict Salary Cap that 
necessarily influences the types of contracts clubs are willing to offer, including the possibility of 
guaranteed compensation. Fully guaranteed contracts would be a fundamental and monumental alteration 
to the current business of the NFL that, at a minimum, would require a gradual phasing in process.1531   
 
It is possible that a rate of guaranteed contracts less than 100% but more than the current 44% is also 
optimal. Given the varying factors to be weighed and considered, it is not clear what percentage of 
guaranteed compensation would maximize player health for the most NFL players.  
 
Clearly this is a complex issue, with the potential for substantial unintended consequences. Thus, we 
recognize the likely health value of guaranteed contracts, while simultaneously recognizing that it may 
not be the right solution for all players. Importantly, as discussed above, players who value a contractual 
guarantee over potentially higher but uncertain compensation may negotiate for that protection 
individually, as many currently do. Moreover, we expect that other recommendations made in this Report 
and, more importantly, our other Report, Protecting and Promoting the Health of NFL Players: Legal and 
Ethical Analysis and Recommendations, including key recommendations related to the medical 
professionals who care for players,1532 if adopted, would make great strides toward protecting and 
promoting player health such that guaranteed compensation would be less critical for that purpose. 
 
Ultimately, we recommend further research into this question, including player and club perspectives, 
economic and actuarial analysis, and comprehensive consideration of the relevant trade-offs, 
ramifications, and potential externalities. In the meantime, we note that the trend toward greater use of 
contractual guarantees can help promote individual player health and allow individual negotiation by 
players based on their own goals and priorities.  
 

CHAPTER 6: ELIGIBILITY RULES 
 

Each of the leagues has rules governing when individuals become eligible to play in their leagues. While 
we fully acknowledge the unique nature and needs of the leagues and their athletes, we believe the 
leagues can learn from the other leagues’ policies.  
 
Leagues’ eligibility rules affect player health in two somewhat opposite directions: (1) by potentially 
forcing some players who might be ready to begin a career playing for the leagues to instead continue 
playing in amateur or lesser professional leagues with less (or no) compensation and at the risk of being 
injured; and, (2) by protecting other players from entering the leagues before they might be physically, 
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intellectually, or emotionally ready. As will be shown, the NCAA’s Bylaws are an important factor in 
considering the eligibility rules and their effects on player health and thus must be included in this 
discussion. This issue too is discussed in our Recommendations. 
 
In this Chapter we explain each of the leagues’ eligibility rules as well as the rules’ relationship to player 
health, if any. But first, we provide: (1) information on the eligibility rules’ legal standing; (2) general 
information about the leagues’ drafts that correspond to their eligibility rules; (3) an explanation of the 
NCAA and its relevance to the leagues’ eligibility rules; and, (4) insurance options that might be available 
to players before joining one of the leagues. 

 
Legal Standing of the Eligibility Rules 

 
Each of the sports leagues we discuss in this Report, except MLS1533, consists of member clubs that are 
individually owned and operated, with the league serving as a centralized, governing body. The clubs 
compete both on and off the field, court, or ice.1534 Off the field, most notably, clubs compete in the labor 
market for players’ services, bidding against one another on the terms of a contract in hopes of persuading 
a player to sign with their club. Eligibility rules put a limitation on this market by prohibiting certain 
potential players from participating in the market. The clubs—through the eligibility rules—have 
collectively agreed not to bid and contract for the services of particular classes of individuals. 

 
The clubs’ eligibility rules have the potential to violate the antitrust laws.1535 Section 1 of the Sherman 
Antitrust Act prohibits contracts, combinations or conspiracies that unreasonably restrain trade.1536 The 
eligibility rules restrain trade by prohibiting potential players from contracting with clubs. Whether this 
restraint is “unreasonable” requires a complicated antitrust analysis of a variety of legal and factual 
factors.1537  

 
Nevertheless, the leagues’ eligibility rules have been generally treated as not subject to antitrust scrutiny. 
Certain collective actions by the clubs are exempt from antitrust laws under what is known as the non-
statutory labor exemption. The non-statutory labor exemption exempts restrictions imposed by a multi-
employer unit—such as sports clubs—where the restrictions were negotiated with a labor organization, 
i.e., a union, as part of the collective bargaining process.1538 For each of the professional sports leagues 
discussed in this Report, there is a corresponding union that represents the players and negotiates a 
collective bargaining agreement (“CBA”) with the league. Consequently, based on at least the decision of 
the United States Court of Appeals for the Second Circuit in the Clarett case (explained below), it appears 
that so long as the eligibility rules are negotiated with the union, they will be exempt from the antitrust 
laws.15391540   

 
The eligibility rules in the NFL, NBA, NHL, and CFL are all collectively bargained with those leagues’ 
respective players associations and are thus exempt from antitrust law.1541 Below, we discuss each of these 
leagues’ eligibility rules as well as the unique circumstances of MLB’s and MLS’ eligibility rules. 
 
In most cases, the leagues’ eligibility rules are designed, in part, to require players to enter the leagues 
through their respective drafts. As will be discussed below, the size of these drafts can have important 
impacts on player decisions concerning their eligibility. Table 6-A provides information about the drafts. 
 
Table 6-A: Leagues’ Drafts  

 
 NFL MLB NBA NHL CFL MLS 

Month April/May June June June May January 
Length Seven 40 Two Seven Seven Four 
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Rounds1542 Rounds1543 Rounds1544 Rounds1545 Rounds1546 Rounds1547 
Approximate 

Number of 
Players 

255 1,215 60 210 60 84 

 
The NCAA 
 
The NCAA is a non-profit unincorporated association headquartered in Indianapolis through which the 
nation’s colleges and universities govern their athletic programs. The NCAA consists of over 1,200 
member institutions, all of which participate in the creation of NCAA rules and voluntarily submit to its 
authority.1548 The NCAA’s member institutions hire a President to oversee its affairs, currently Mark 
Emmert, formerly the President of the University of Washington. 
 
As will be demonstrated below, the majority of players in the leagues played college sports at NCAA 
member institutions and according to the NCAA’s rules before joining their respective leagues. The 
NCAA’s rules have a substantial impact on players and their decisions about when to join one of the 
professional leagues. 
 
The NCAA Bylaws declare that “[o]nly an amateur student-athlete is eligible for intercollegiate athletics 
participation[.]”1549 Moreover, there must be “a clear line of demarcation between college athletics and 
professional sports.”1550 Consequently, student-athletes are generally barred from receiving any 
compensation of any kind for their athletic ability other than a scholarship,1551 and stipends to cover the 
full cost of attendance.1552  
 
The NCAA Bylaws also limit a student-athlete’s options concerning joining one of the leagues. The effect 
of certain NCAA Bylaws will be discussed in the course of this Chapter but here we highlight two 
specific Bylaws that affect player health and eligibility. 
 
First, NCAA Bylaws generally prohibit players from hiring agents1553 or retaining a lawyer to represent 
them in contract negotiations.1554 Were they permitted in NCAA sports, agents and attorneys would have 
the ability to communicate with professional clubs about a player’s prospects and also, if the player has 
been drafted but has collegiate eligibility remaining (as will be explained below), negotiate with the club 
so the player can make an informed decision about whether to return to college or turn professional. 
While some student-athletes may have the sophistication or support to do this by themselves, it stands to 
reason that they could benefit from the advice of experienced counsel. Nevertheless, NCAA Bylaws 
prohibit players from having lawyers who have any direct contact with professional clubs.1555 
 
There is, however, an important caveat to this discussion. In 2014, the NCAA approved allowing the five 
most competitive and highest revenue producing conferences (ACC, Big 12, Big Ten, Pac-12, and SEC) 
to write their own rules on certain matters.1556 As a result, in 2016, these conferences agreed to allow high 
school baseball players who are drafted to have an agent negotiate a potential contract with an MLB 
club.1557 The player must pay the agent a market rate and if the player chooses to enroll in college rather 
than sign with the MLB club, he must terminate the relationship with the agent.1558 This rule, which can 
be adopted by other conferences, will provide baseball players with a meaningful opportunity to consider 
whether to turn professional instead of enrolling in college.  
 
Second, NCAA Bylaws effectively prohibit basketball and football student-athletes from returning to 
intercollegiate athletics if they are eligible for the draft but are undrafted.1559 College basketball student-
athletes are, however, permitted to declare for the NBA Draft and attend pre-Draft workouts and return to 
school provided they withdraw their name from the NBA Draft and had never hired an agent. 
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Nevertheless, the players still are unable to actually weigh the results of having been drafted against the 
possibility of returning to school. Thus, players in both basketball and football must weigh whether they 
are physically, emotionally, and intellectually ready for the professional ranks, or to return to college and 
play for free while risking an injury that might jeopardize their ability to ever play professionally. 
 
The NCAA and some of these Bylaws are currently the subject of lawsuits throughout the country. The 
lawsuits principally contend that the NCAA’s prohibition against student-athletes earning pay while 
playing violates various legal doctrines and laws, notably the Sherman Antitrust Act’s prohibition against 
agreements that unreasonably restrain trade.1560 Nevertheless, the NCAA Bylaws are still in existence as 
of today and thus play an important role in analyzing leagues’ eligibility rules and their effect on player 
health. 
 
To address the concerns of student-athletes who are weighing whether to turn professional, in 1990 the 
NCAA created the Exceptional Student-Athlete Disability Insurance (“ESDI”) program.1561 We discuss 
the ESDI and other insurance options next. 
 
Players’ Insurance Options 
 
In light of the NCAA’s rules prohibiting players from being compensated while playing college sports (as 
many are effectively required to do for reasons explained below), some athletes might want insurance 
policies to protect against an injury preventing or reducing their future professional earnings. Such 
athletes generally have two options: (a) the NCAA’s ESDI program; and, (b) loss of value insurance 
policies through private insurers.  
 
Student-athletes who demonstrate that they have the potential to be selected in the first three rounds of the 
NHL Draft, the first two rounds of the NFL Draft, or the first round of the NBA, MLB, or Women’s 
National Basketball Association (“WNBA”) Draft are eligible for the NCAA’s Exceptional Student-
Athlete Disability Insurance (“ESDI”) program.1562 The program pays student-athletes a lump sum 
payment 12 months after determining that the player has suffered permanent total disability.1563   
 
The ESDI program, administered through HCC Specialty Underwriters Company, used to cap coverage at 
$5 million for projected first-round NFL Draft picks and men’s basketball student-athletes,1564 while 
coverage for baseball, men’s ice hockey and women’s basketball was capped at $1.5 million, $1.2 
million, and $250,000, respectively.1565 However, the amount of coverage is now determined by the 
insurer “based upon [the student-athlete’s] prospective status in the upcoming draft.”1566 The premiums 
cost between $3,000 and $6,000 annually for each $1 million of coverage, depending on the sport and the 
player’s position, which is considered a few thousand dollars less expensive than a private policy. 
Beginning in 2014, the NCAA has permitted colleges to pay the premiums on behalf of the player.1567 
Alternatively, student-athletes may take out loans to pay for the insurance without losing their amateur 
status for the NCAA.1568 Approximately 40 to 50 athletes participate in the ESDI program each year, and 
the majority of those athletes are college football players.1569  
 
In addition to the ESDI program, players might also consider obtaining a loss of value (“LOV”) insurance 
policy through a private insurance company. LOV policies provide benefits to players whose draft stock, 
and thus the expected value of their contract, decreases due to injury.1570 For example, if a highly touted 
college player suffered an injury that prevented him from being the first overall pick in the draft, a LOV 
policy would have paid him the difference between the contract of the first overall pick and the player’s 
actual, lesser contract. 
 
In 2014, the NCAA approved permitting players to obtain loans based on the player’s future earnings to 
pay for the premiums of LOV policies.1571 And because LOV policies are provided by private insurers 
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rather than the NCAA, any player is able to obtain one if an insurance company is willing to provide 
coverage. 
 
While LOV policies have reportedly become more common in recent years,1572 research has not revealed 
any publicly available data on how many players are obtaining the policies or whether any have had 
difficult repaying the loans used to pay the premiums.  
 
In 2015, for example, former Oregon and current NFL cornerback Ifo Ekpre-Olomu collected on a LOV 
policy.1573 Ekpre-Olomu was projected as a first round pick in the 2015 NFL Draft before tearing his ACL 
towards the end of the 2014 college season.1574 As a result of his injury, Ekpre-Olomu dropped to the 
seventh round of the NFL Draft.1575 Ekpre-Olomu’s policy provided him with a $3 million payment as a 
result.1576 In another instance, following the 2016 NFL Draft, former Notre Dame linebacker Jaylon Smith 
reportedly collected a $900,000 LOV policy after a knee injury dropped him from the first round into the 
second round of the Draft.1577  
 
With this background information covered, we are now ready to examine the NFL’s player eligibility 
rules before comparing them to the other leagues. 
 

A. Player Eligibility Rules in the NFL 
 

The 2011 NFL CBA provides that: “No player shall be… eligible for the [NFL] Draft, until three NFL 
regular reasons have begun and ended following either his graduation from high school or graduation of 
the class with which he entered high school, whichever is earlier.”1578 Because there are no football 
leagues in the world comparable to the NFL in terms of skill and pay, the NFL’s eligibility rule 
effectively requires almost all players to attend college for at least three seasons before they can enter the 
NFL Draft.1579   
 
The NFL’s eligibility rule has faced legal challenges. In 2004, former Ohio State running back Maurice 
Clarett initiated an unsuccessful legal challenge to the NFL’s eligibility rule. After a stellar freshman 
season in the fall of 2002 in which Clarett led Ohio State to the national championship, Clarett was 
suspended by the NCAA for the entire 2003 season due to a variety of NCAA rules infractions.1580 Rather 
than not play the 2003 season and then seek an uncertain reinstatement from the NCAA for the 2004 
season, Clarett wished to enter the NFL Draft.1581 However, because he was not yet three years removed 
from his high school graduation, Clarett was ineligible for the Draft. 
 
Clarett sued the NFL, arguing that the NFL’s eligibility rule violated the antitrust laws. After initially 
winning in the United States District Court for the Southern District of New York, the United States 
Court of Appeals for the Second Circuit, in an opinion written by then-Judge Sonia Sotomayor, reversed. 
The Second Circuit held that the NFL’s eligibility rule, even though it was not contained within the CBA, 
had been collectively bargained with the NFLPA and was thus immune from antitrust law pursuant to the 
non-statutory exemption.1582 In 2006, to help avoid future challenges, the NFL and NFLPA added the 
eligibility rule to the CBA. 
   
The NFL’s eligibility rule creates health-related pressures on two groups of potential players. We discuss 
each in turn. 
 
First, the NFL’s eligibility rule affects those college players who have already proven themselves as NFL 
prospects but are not yet eligible for the Draft. These players might be concerned about remaining healthy 
until they are eligible for the Draft (e.g., freshmen and sophomores). For example, in 2012, sophomore 
South Carolina defensive lineman Jadeveon Clowney established himself as the most dominant player in 
college football.1583 Many in the media argued that Clowney would have been the first overall pick in the 
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2013 Draft if not for the NFL’s eligibility rule.1584 However, because of the eligibility rule, Clowney was 
forced to return to South Carolina for the 2013 season. Clowney had a less impressive 2013 season, 
including missing several games due to injuries. Clowney’s diminished performance and missed game 
time caused some, including South Carolina’s head coach Steve Spurrier, to speculate that Clowney was 
more concerned with protecting his NFL Draft status than playing college football.1585 Clowney was 
ultimately selected with the first overall pick in the 2014 NFL Draft.1586   
 
While Clowney’s story still ended in him being highly drafted, there have been many players who 
suffered injuries in college and, as a result, saw their NFL Draft stock drop significantly. For example, 
Adewale Ogunleye, from the University of Indiana, was one of the country’s best defensive players 
between 1996 and 1999 and considered leaving college early after his junior season in 1998. However, 
Ogunleye returned to college and suffered a knee injury during the 1999 season that caused him to go 
undrafted and left him unable to play in 2000.1587 Ogunleye ultimately went on to have a successful ten-
year career in the NFL. 
 
Clowney’s former teammate at South Carolina, Marcus Lattimore, provides another interesting example. 
Lattimore, a running back who was First-Team All-SEC in his freshman year,1588 tore multiple ligaments 
in his knee in both his sophomore and junior seasons.1589 Lattimore was drafted by the San Francisco 
49ers in the fourth round of the 2013 NFL Draft, but never played in an NFL game before retiring in 2014 
due to ongoing knee problems.15901591 Fortunately, Lattimore reportedly was eligible for a $1.7 million 
payment from a disability insurance policy.1592   
 
The Clowney, Ogunleye, and Lattimore stories all demonstrate the perils of being prevented from 
entering the NFL. A football player might suffer health problems at any time, but at least if the player is 
in the NFL, he will have earned (or be entitled to) some money before facing them. 
 
The second group of potential players affected by the NFL’s eligibility rule is comprised of those players 
who are eligible for the Draft and who also have college eligibility remaining (e.g., juniors) but are 
considering entering the NFL Draft. These players (such as Ogunleye) often face a difficult choice 
between entering the Draft or playing another year of college football—during which time they may 
improve their skill and improve their Draft prospects, play for a championship at the collegiate level with 
their current teammates, and/or finish (or come closer to finishing) their educations, but also risk being 
injured.  
 
The NFL’s eligibility rule coupled with the short average duration of NFL careers, rookie contract 
structures, and free agency rules all place at least some pressure on players to leave college early for the 
NFL Draft. The mean career length of a drafted player is about five years.1593 NFL rookie contracts are 
limited to four years plus a club option for a fifth-year for first round picks and four years for all other 
Draft picks.1594 In addition, the form of rookie contracts is restrictive, limiting the amount players can 
potentially earn to amounts far below what Unrestricted Free Agents1595 might earn on the open 
market.1596 Finally, players cannot even become Unrestricted Free Agents until they have played at least 
four seasons.1597 Consequently, the typical player might only have one year left in his career when he is 
finally able to reach free agency and offer his services to the highest-bidding club. 
 
All of this causes some players to believe they need to be in the NFL as soon as possible to capitalize on 
the limited timespan during which they can expect to be a healthy and productive NFL player. In 
particular, it is common to hear coaches or the media discuss the limited “lifespan” or “tread on the tires” 
for running backs.1598 If not for the NFL’s eligibility rule, it is likely that some players would choose to 
enter the NFL Draft after their freshman or sophomore year of college, or maybe even high school, in 
order to maximize the perceived potential length of their NFL careers.  
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To assist these players, in 1994, the NFL created an Advisory Committee to help student-athletes 
determine their potential Draft round in the NFL Draft and assist them in making the decision of whether 
or not to leave school early.1599 The Advisory Committee is comprised of NFL club general managers, 
personnel directors, and scouts, and performs evaluations of student-athletes upon request from the 
student-athlete or his athletic department.1600 The Advisory Committee historically provided the student-
athlete with an estimated range of rounds that the student-athlete should expect to be drafted (e.g., rounds 
three through five).1601 In an effort to discourage players from entering the Draft early, the Advisory 
Committee’s assessments are now separated into five categories: “As high as the first round; as high as 
the second round; as high as the third round; no potential to go in the first three rounds; and no potential 
to be drafted.”1602 The Advisory Committee’s assessments are confidential so it is thus impossible to 
judge their accuracy unless a player discloses them. 
 
Despite the Advisory Committee’s work, recent data suggests that many players declare for the NFL 
Draft before they are ready. In 2014, 45 of the 107 players (42%) who left college early were not 
drafted;1603 in 2015, 24 of the 84 early entrants (29%) went undrafted;1604 and, in 2016, 30 out of the 107 
early entrants went undrafted (28%).16051606 Although those players had the opportunity to sign as 
undrafted free agents with any club, they were not guaranteed any compensation if they did so and their 
careers are likely to be shorter than those of drafted players.1607   
 
A player also cannot go through the Draft process and then, if not drafted, return to college football. 
Pursuant to NCAA Bylaws, a player who declares for the NFL Draft has only 72 hours to rescind his 
declaration or he cannot return to play college football.1608 The NFL requires student-athletes to declare 
for the NFL Draft (which takes place in April or May) by January 15.1609 Thus, if a player has gone 
through the Draft in April or May, he is long past the January 18 (January 15 plus 72 hours) deadline to 
return to college football. 
 
Even if the deadline for a player to rescind his declaration for the Draft were extended until after the 
Draft, NCAA Bylaws create an additional hurdle to players considering entering the Draft. A college 
football season ends in December or January but the NFL Draft is not until April or May. In that interim 
period, almost all prospective NFL players undergo extensive training to enable them to show off their 
skills at the NFL Combine and in other workouts in front of NFL clubs. The costs of that training and the 
player’s living expenses during this time period—which are typically at least $30,000—are almost always 
paid for by agents. Consequently, to enter the NFL Draft, a player generally needs an agent—something 
forbidden by NCAA rules. Thus, a player who enters the NFL Draft and undertakes the requisite training 
to be drafted essentially gives up his NCAA eligibility, which prevents him from playing college football 
in the future.1610   
 
Despite the pressures the NFL’s eligibility rule creates, the NFL’s stated purposes for the rule are largely 
to protect player health. In the Clarett case, the NFL offered four reasons for its eligibility rule: “[1] 
protecting younger and/or less experienced players—that is, players who are less mature physically and 
psychologically—from heightened risks of injury in NFL games; [2] protecting the NFL’s entertainment 
product from the adverse consequences associated with such injuries; [3] protecting the NFL clubs from 
the costs and potential liability entailed by such injuries; and [4] protecting from injury and self-abuse 
other adolescents who would over-train—and use steroids—in the misguided hope of developing 
prematurely the strength and speed required to play in the NFL.”1611 
 
The NFL’s eligibility rule imposes a strict delay on when players can enter the league. Given the injury 
concerns about playing football, players are often anxious to get to the NFL as soon as possible to 
maximize their potential earnings. Nevertheless, players must weigh their desire to enter the league with 
an understanding of whether or not they are physically prepared for the NFL. 
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Now that we have an understanding of the NFL player eligibility rules we are ready to compare them to 
the other major leagues. 
 

B. Player Eligibility Rules in MLB 
 
As a preliminary note, comparing player eligibility rules between the NFL and MLB from a health 
perspective is likely of diminished significance due to the different injury rates in the sports, discussed at 
length in Chapter 2. With that note in mind, we detail the player eligibility rules in MLB and their 
substantial difference from those of the NFL. 
 
Players’ eligibility to play in MLB depends on where the player is a resident. The eligibility rules 
differentiate players who are residents from the United States1612 or Canada from those who are not. 
 
American and Canadian players who have never previously contracted with a major or minor league 
baseball club1613 are subject to MLB’s First-Year Player Draft, known as the “Rule 4 Draft,” because the 
Draft is set out in Rule 4 of MLB’s Major League Rules1614 (“MLR”)—but not the CBA).1615 Additionally, 
when players are eligible for the Rule 4 Draft depends on their education status. 
 
The principal result of the Rule 4 Draft is that, generally, once a player enters college, he cannot enter the 
Draft again until after his junior year of college (unless he is 21). If the player plays beyond his junior 
year, he cannot enter the Draft until his collegiate eligibility has expired, which is typically after his 
senior year. Next, we provide a more detailed description of the Rule 4 Draft’s nuances. 
 
High school players are not eligible for the Draft—and thus not eligible for MLB—while “the student is 
eligible for participation in high school athletics.”1616 High school athletic eligibility typically terminates 
at the earlier of eight semesters of enrollment or graduation.1617 A high school player may become eligible 
for the Draft prior to graduation if he has become ineligible for high school competition due to his age, 
because he has completed the maximum number of allowable semesters of attendance without graduation, 
or if “the maximum number of seasons in which the player was eligible to participate in any major sport 
has passed,” though in no case may a high school player be obligated “to report for service prior to the 
normal graduation of the class with which [he] originally entered high school.”1618 Additionally, a high 
school player who drops out of high school prior to the expiration of his athletic eligibility must remain 
out of school for “365 days including the date of withdrawal” before he is eligible for the Rule 4 Draft.1619 
 
Of the 1,216 players drafted in 2016’s Rule 4 Draft, only 300 (24.7%) were drafted directly out of high 
school.1620 The remaining players all played at least some college or junior college baseball. However, 
once a player decides to enter college, his eligibility for the Rule 4 Draft becomes restricted.  
 
Subject to a number of exceptions discussed below, a college1621 player is ineligible for the Rule 4 Draft 
from the “date [he] attends the first class in [his] freshman year” until “the graduation of the class with 
which [he] originally entered college,” or the graduation of a subsequent undergraduate class “if [he] 
retains eligibility to play baseball at [his] college in [that] year.”1622   
 
The general rule that a college player is not eligible until the graduation of the class with which he entered 
college does not apply to a college player: 
 

(1) who is at least 21 years old and is currently between school years; 
(2) who has completed [his] junior year and is currently between school 

years; 
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(3) who has completed the full period of [his] eligibility for intercollegiate 
baseball; 

(4) whose association with [his] college has been terminated by reason of 
scholastic deficiency1623; or, 

(5) who withdraws from college and remains out [of college] for at least 120 
days (including the date of withdrawal).1624 

 
Some high school players may also enter junior colleges. Junior college players are eligible for the Draft 
after either their first or second year at the school.1625 
 
MLB’s different rules result in the possibility that a player can be drafted multiple times. A player drafted 
after high school may choose to enter college instead of signing. Players might believe they will have 
more opportunity to play and develop in college than in the minor leagues. Then, if the player enters a 
four-year college, he cannot be drafted again until he is 21 years of age or after his junior year. If he is 
still not ready to sign, he can return for his senior season. In each case, the player does not choose to enter 
the Draft—he is automatically subject to the Draft. Therefore, a player could be drafted after high school, 
after his junior year of college, and then a third time after his senior year of college.1626  
 
While MLB’s Draft rules provide considerable flexibility, there have been occasions where players 
thought they were sufficiently prepared for MLB before they could be drafted. After completing his 
sophomore year of high school in 2009, during which he batted .626, Bryce Harper earned his General 
Educational Development (“GED”) and enrolled in a junior college to face better competition.1627 After 
one year in junior college, Harper was selected as the first overall pick in the 2010 Rule 4 Draft at the age 
of 17. Nevertheless, Harper’s situation (and talent) is considered anomalous. 
  
We now discuss the eligibility rules for foreign (i.e., non-U.S./non-Canadian) players, assuming they have 
not entered an American or Canadian college or otherwise become a resident of the United States. These 
foreign players are never subject to the Rule 4 Draft.1628 Instead, an international player is eligible to sign 
a professional contract if he is “17 years old at the time of signing, or . . . will attain age 17 prior to either 
the end of the effective season for which the player has signed or September 1 of such effective season, 
whichever is later.”1629   
 
In lieu of a draft, MLB clubs engage in a competitive scouting and bidding process for international 
talent, particularly as the rate of foreign-born players has increased. In 2016, 27.5% of players on clubs’ 
opening day rosters were foreign-born.1630 Moreover, 22.3% of all MLB players were from South or 
Central American countries.1631   
 
Unfortunately, the scouting and bidding process has been fraught with problems. In Latin American 
countries, young baseball players—some not even in their teens—are often found and then controlled by 
“buscones,” or street agents.1632 The buscones control MLB clubs’ access to the players and can 
effectively sell the players to the clubs, taking a portion of the players’ signing bonus for themselves.1633 
MLB club personnel have also been caught defrauding their clubs by taking a portion of the signing 
bonus allocated for the player (and often splitting it with the buscone).1634 In addition, there are 
widespread problems with identity fraud. Players desperate to reach MLB claim to be younger than they 
are or might even pretend to be someone else entirely.1635 While MLB and MLB clubs have taken steps to 
prevent identity fraud and to eliminate the influence of buscones (by having their own academies), many 
have also argued that the best way to resolve the issues is through an international Draft.1636 
 
The 2011 CBA created an International Talent Committee charged with “discuss[ing] the development 
and acquisition of international players, including the potential inclusion of international amateur players 
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in a draft, and to examine the rules and procedures pursuant to which international professional players 
sign contracts with clubs.”1637 As part of its mandate, the International Talent Committee was to provide 
the MLBPA and MLB with advice on “[t]he appropriate age at which international amateur players 
should be signed to professional contracts.”1638 Other than its first meeting in 2012,1639 our research has 
not revealed any output from the International Talent Committee. At the time of this writing there is still 
no draft for international players. 
 
During the 2016 CBA negotiations, it was reported that MLB and the MLBPA seriously discussed the 
possibility of a draft for international players.1640 However, the sides were not able to reach an agreement. 
Instead, the parties agreed that Clubs would be subject to a “Signing Bonus Pool” that limited the amount 
of compensation Clubs could provide to international players.1641 The Signing Bonus Pool is a maximum 
of $5.75 million, growing annually with league revenues.1642  
 
Importantly, regardless of how a player ends up with an MLB club—whether through the Draft or as an 
international signee—almost all players will play several seasons with the minor league clubs affiliated 
with the MLB club that drafted them before signing an MLB contract1643 or playing in an MLB game, if 
they ever even do. Indeed, only about 17% of drafted players ever reach the major leagues.1644 Players 
signed to minor league contracts are not members of the MLBPA and are not entitled to the same rights 
and benefits as major league players.1645 Whereas the minimum salary for a major league player was 
$507,500 in 2016,1646 minor league players often earn between $10,000 and $20,000 per season.1647 
 
Additionally, for either domestic or international players, health generally would not be a factor in 
considering how to proceed with their professional eligibility.  
 
International players generally want to get into international camps or onto minor league clubs affiliated 
with MLB clubs as soon as possible, i.e., as soon as they are eligible. MLB’s eligibility rule permits 
international players to sign at age 17 (or slightly earlier) and thus is a minimal (if any) barrier to entry for 
international players. These camps and clubs generally provide international players with the best 
resources—including coaching, housing, and healthcare—that they have ever experienced, while also 
increasing their chances of one day making the Major Leagues. In doing so, these players forfeit the right 
to ever play college baseball—an unlikely career trajectory for international players anyway. Thus, 
international players generally gain little by not entering into a professional contract as soon as they are 
able.     
 
MLB’s eligibility rules also do not create health-related concerns for American and Canadian players. 
MLB’s eligibility rules do not prevent American and Canadian players, apart from very rare 
circumstances (e.g. Bryce Harper), from entering MLB as soon they believe it is in their best interests. 
They have the opportunity to become a major leaguer at various times and as early as age 17. By the time 
a player reached the skill level necessary to be drafted by an MLB club, he almost certainly would have 
reached the age of 17. Thus, the eligibility rule generally does not force players to make difficult 
decisions concerning their health.  
 
NCAA eligibility rules, however, can affect an American or Canadian player’s choices. American or 
Canadian players who have been drafted by MLB clubs often have to consider whether to forego a 
signing bonus worth tens or hundreds of thousands of dollars from an MLB club to play or continue 
playing in college. Choosing to remain in college subjects the player to the risk of career-ending or 
threatening injury without compensation. As discussed above, the NCAA’s ESDI program attempts to 
alleviate some of these concerns. 
 
The NFL and MLB eligibility rules are very different. The NFL eligibility rules effectively require a 
player to play three years in college and permit the player one chance to determine when is best for him to 
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enter the NFL. In contrast, MLB eligibility rules allow a player to be drafted multiple times, including 
right out of high school.  
 
The differences in the rules are perpetuated by the NCAA’s rules and also the role of agents. A player 
becomes ineligible for NCAA competition once he signs with an agent.1648 However, to be drafted in 
MLB, a player does not need an agent. MLB’s Draft is held in June—shortly after a high school or 
college player would have finished his season and thus their prior results will largely determine their 
Draft performance. As discussed above, college football players almost always need the help of an agent 
to prepare for the NFL Draft—help that is forbidden by NCAA rules. As a result, even if the NFL adopted 
a system whereby players have the ability to be drafted multiple times like that of MLB, it would be 
useless due to the NCAA’s rules. 
 
The number of rounds in each league’s draft also plays an important role. The MLB Draft has 40 rounds. 
Additionally, MLB clubs generally do not even sign many of the players they draft and, of the athletes 
they do sign, all of them will have to prove themselves in the minor leagues before reaching the MLB 
club. Consequently, MLB clubs have much more flexibility in drafting players who might not yet be 
ready for MLB. In contrast, the NFL Draft is only seven rounds and every player will immediately join 
the NFL club, creating considerably more pressure on NFL clubs to use each and every Draft pick wisely. 
NFL clubs do not have the luxury of drafting players who might instead prefer to return to college. 
 

C. Player Eligibility Rules in the NBA 
 
The NBA’s eligibility rules differentiate between American players and international—including 
Canadian—players.1649   
 
American players must meet three criteria to be eligible for the NBA Draft, summarized as follows: 

1. The player is or will be at least 19 years old during the calendar year in which the Draft is 
held;1650 
 

2. At least one NBA season must have elapsed since the player’s graduation from high school (or 
the graduation of the class with which the player would have graduated high school);1651 and, 
 

3. The player must meet one of the following seven conditions: 
 

a. The player has graduated from a four-year college or university in the 
United States (or is to graduate in the calendar year in which the Draft is 
held) and has no remaining intercollegiate basketball eligibility; or, 

b. The player is attending or previously attended a four-year college or 
university in the United States, his original class in such college or 
university has graduated (or is to graduate in the calendar year in which 
the Draft is held), and he has no remaining intercollegiate basketball 
eligibility; or,  

c. The player has graduated from high school in the United States, did not 
enroll in a four-year college or university in the United States, and four 
calendar years have elapsed since such player’s high school graduation; 
or, 

d. The player did not graduate from high school in the United States, and 
four calendar years have elapsed since the graduation of the class with 
which the player would have graduated had he graduated from high 
school;1652 or,  
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e. The player has signed a player contract with a ‘professional basketball 
team not in the NBA’ . . . and has rendered services under such contract 
prior to the January 1, immediately preceding such Draft; or,  

f. The player has expressed his desire to be selected in the Draft in a 
writing received by the NBA at least sixty days prior to such Draft (an 
“Early Entry” player)[.]1653   

International players must meet two criteria to be eligible for NBA Draft: 

1. The player must be at least 19 years old during the calendar year in which the Draft is held;1654 
and,  
 

2. The player must meet one of the following three conditions: 
 

a. The player is or will be twenty-two years of age during the 
calendar year of the Draft; or,  

b. The player has signed a player contract with a “professional 
basketball team not in the NBA” . . . that is located in the United 
States, and has rendered services under such contract prior to the 
Draft; or,  

c. The player has expressed his desire to be selected in the Draft in 
a writing received by the NBA at least sixty days prior to such 
Draft (an ‘“Early Entry” player).1655  

The NBA’s eligibility rules and their evolution have been controversial. Prior to 1971, the NBA required 
players to be four years removed from high school graduation in order to be eligible for the Draft.1656 In 
1970, Spencer Haywood, a former Olympic basketball player who chose to play in the professional 
American Basketball Association (“ABA”)1657 rather than finish college, sued the NBA, alleging that the 
NBA’s eligibility rule violated the antitrust laws.1658 The United States District Court for the District of 
California agreed and enjoined the NBA from enforcing its eligibility rule.1659 Two weeks after the 
District Court’s decision, the United States Court of Appeals for the Ninth Circuit stayed the injunction 
pending the NBA’s appeal.1660 However, two weeks later, the Supreme Court of the United States 
reinstated the injunction.1661 Haywood and the NBA then settled the case, with the NBA agreeing to allow 
players who were less than four years removed from high school graduation to enter the NBA if they if 
they could demonstrate “financial hardship.”1662 In 1976, the eligibility rule was removed in its 
entirety.1663 
 
Despite the NBA’s removal of the eligibility rule, almost all players continued to spend at least some time 
in college before entering the NBA.1664 Between 1976 and 1995, no players entered the NBA without first 
attending college.1665 In 1995, Chicago high school star Kevin Garnett was chosen with the fifth overall 
pick in the Draft, beginning a wave of high school players trying to make the leap straight to the NBA. 
Between 1995 and 2005, 39 high schoolers were selected in the NBA Draft.1666 
 
However, some high schoolers went undrafted1667 or otherwise had unsuccessful NBA careers, causing 
many to believe that they had tried to make the NBA too soon.1668 As a result, the NBA sought and 
obtained the current eligibility rule as part of the 2005 CBA.1669 Nevertheless, many have also criticized 
the current eligibility rule for the creation of so-called “one-and-done” players, that is, players who play 
one season of college basketball (as required by the eligibility rule), before entering the NBA Draft.1670 
These players are able to enroll in college, take the minimum number of classes in their first semester, go 
to some of their classes as the college basketball season winds down in their second semester, declare for 
the Draft, and drop out of school having completed only four or five general education classes.1671 Since 
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the initiation of the current eligibility rule, 95 players have left college after only one season and were 
drafted by an NBA club (a mean of 8.6 per Draft), with mixed success in the NBA.1672 
 
There are also college players who are eligible for the Draft but, if they have collegiate eligibility 
remaining, debate whether to return to college. For these players, the NBA’s eligibility rule is not a 
concern but only their readiness for the NBA and the potential for injury at the collegiate level. The 
NCAA’s ESDI program, discussed above, is an attempt to alleviate some of the concerns about possible 
injury.  In addition, beginning in 2016, the NCAA amended its rules to permit underclassmen players to 
participate in the NBA’s pre-Draft Combine to allow players to better gauge their Draft potential.1673  
Following the Combine, a player now has ten days to withdraw from the Draft and return to college 
(provided he never signed with an agent).1674  
 
Instead of playing NCAA basketball, some American players have chosen instead to go play 
professionally in foreign countries before entering the NBA Draft,1675 with mixed success. In 2008, 
Brandon Jennings, a highly acclaimed high school basketball player from California, decided to play 
professional basketball in Italy instead of playing college basketball. After one season in Italy, Jennings 
was selected 10th overall in the 2009 NBA Draft and has had, as of the publication of this Report, a 
successful NBA career.1676 Jeremy Tyler, another California basketball player who, in 2009, opted to play 
professionally overseas rather than play college basketball in the United States, had less success.16771678   
 
In addition to playing NCAA basketball or overseas, players have one other option before they are 
eligible for the NBA. Players can play in the NBA Development League (“D-League”).1679 The D-League, 
started in 2001, is the NBA’s official minor league, consisting of 22 clubs with players hoping to reach 
the NBA.1680 Indeed, more than 30% of current NBA players have played in the D-League at some 
point.1681 Of most relevance, the minimum age to play in the D-League is 18 years old, one year younger 
than the NBA’s requirement.1682 However, no high school player has ever foregone the NCAA for the D-
League1683 and most D-League players are undrafted former college players or NBA veterans trying to 
make a comeback.1684 The low salaries (reportedly between $19,500 and $26,0001685) likely deter players 
from considering the D-League as their best option.1686 
 
The NBA’s eligibility rule is generally considered the most controversial in sports. To its critics, the rule 
prevents young men capable of playing in the NBA from pursuing their chosen career (or at least 
choosing to try to play in the NBA) and instead forces them to enroll in college for a brief period of time 
even if they have no interest in academics.1687 Others believe requiring players to mature more before 
entering the NBA is essential for their development as both players and people.1688 Additionally, some 
have suggested that by having rookies play at least one year of college basketball, they will be more 
familiar to fans and thus be more interesting and marketable to NBA fans.1689 For these reasons, leading 
up to the 2017 CBA negotiations, the NBA suggested requiring players to be at least two years removed 
from high school before entering the NBA Draft.1690 Nevertheless, the NBPA resisted those suggestions 
and no changes were made to the eligibility rule in the 2017 CBA.1691 
 
The NBA and NFL eligibility rules are similar in that they both effectively require players to play at least 
some time in college. While the NBA requires one year and the NFL requires three years, both leagues’ 
rules are generally designed to keep players out of the professional leagues until they are sufficiently 
physically and mentally mature, thus arguably protecting both the players and the clubs’ investments in 
those players. 
 

D. Player Eligibility Rules in the NHL 
 

To be eligible to play in the NHL, a player must be at least 18 years old and have sufficient vision in both 
eyes (a requirement discussed further below).16921693 To reach the NHL, players are subject to the NHL 
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Draft unless the player is at least 22 years old or is at least 21 years old and played hockey for at least one 
season in North America when he was 18, 19, or 20.1694 
 
The NHL’s Draft and eligibility rules are complicated by the heavily international nature of the NHL. In 
the 2016–17 season, 48% of the players were born in Canada, 24.8% were born in America, and the 
remaining 27.2% of players were from 13 different European nations.1695 All players are subject to the 
NHL Draft, regardless of their nationality.  
 
The five principal sources of NHL Draft picks are: (1) the Canadian Hockey League, an organization of 
three hockey leagues (Quebec Major Junior Hockey League, Ontario Hockey League, and the Western 
Hockey League) (“Canadian Juniors”); (2) the United States Hockey League (“USHL”), an American 
junior hockey league; (3) American colleges; (4) players playing in European professional leagues; and, 
(5) American high schools.1696 The Canadian Juniors are for players between the ages of 16–20 and 
operate like a semi-professional league: the players generally continue to be in school of some kind and 
receive a few hundred dollars a month as a stipend.1697 The NCAA considers Canadian Juniors to be 
professional leagues due to the compensation and benefits the players receive.1698 Consequently, many 
young players face a difficult choice between playing hockey for American colleges or playing in 
Canadian Juniors.1699 About 50% of NHL players played in Canadian Juniors,1700 while about 30% of 
NHL players went to an American college.1701 While the USHL is also for players between the ages of 
16–20, it does not provide players a stipend and thus they retain their NCAA eligibility. 
 
The NHL’s eligibility rules provide flexibility for players. High school and college players can be drafted 
and choose to instead play college hockey. The drafting NHL club generally holds the player’s rights until 
he graduates college, meaning no other club can draft or sign the player.1702 In the case of non-North 
American players, the drafting NHL club holds the player’s rights for four years if the player is 18 or 19, 
or two years if he is 20.1703 After each collegiate season, the player can decide whether to return to college 
or to begin his NHL career with the club that drafted him.  
 
The purpose of the NHL’s age requirement is unclear.  However, in deciding to return to college as 
opposed to enter the NHL, several players have cited the need to continue to grow physically and to gain 
weight to be prepared for the NHL.1704 Thus, assuming age is a proxy for physical size, the NHL’s 
eligibility rule prevents players who might not be physically ready for the NHL from entering 
prematurely.  
 
Concerning the vision requirement mentioned above, the NHL By-Laws declare ineligible “[a] player 
with only one eye, or one of whose eyes has a vision of only three-sixtieths (3/60ths) or under.”1705 In the 
1970s, NHL draftee Greg Neeld, who had lost his left eye in a Juniors game, sued the NHL, alleging that 
the rule violated the antitrust laws. The NHL’s rule was ultimately determined to be reasonable and not in 
violation of the antitrust laws.1706 The United States Court of Appeals for the Ninth Circuit determined 
that “the primary purpose and direct effect of the League’s by-law was not anticompetitive but rather 
safety,” as there was “bound to be danger to players who happen[ed] to be on Neeld’s blind side.”1707 
 
The NHL’s eligibility rules are generally flexible and do not force players to either abstain from entering 
the NHL or to enter the NHL. Players have a variety of options and generally enter the Draft when their 
skills and size have sufficiently developed to play in the NHL. 
 
The NHL’s eligibility rule is similar to MLB’s in that it provides players multiple opportunities to 
determine when to enter the NHL. The NHL’s eligibility rule thus differs from the NFL’s in many of the 
same ways that MLB’s rule does. Prospective NHL players—like prospective MLB players—can easily 
be drafted without the assistance of an agent, and thus do not need to risk their NCAA eligibility to 
consider whether to turn professional like prospective NFL players do. Additionally, prospective NHL 
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players—also like prospective MLB players—will have to prove themselves in the minor leagues before 
reaching the NHL. The minor league system provides NHL—and MLB—clubs several years to develop 
their draft picks into productive professionals. In contrast, the NFL does not have a minor league and thus 
NFL clubs are under pressure to draft players who are going to have an impact in a relatively short period 
of time. 
 

E. Player Eligibility Rules in the CFL 
 
The CFL’s eligibility rules depend on whether the player is a National Player or an International Player. 
National Players are those who are Canadian citizens at the time of signing the player’s first CFL 
contract, or a player who was physically resident in Canada for an aggregate period of five years prior to 
turning 18 years old.1708 International Players are players who do not meet the criteria to be a National 
Player.1709 
 
National Player eligibility is further differentiated based on whether the player plays in the Canadian 
Interuniversity Sport (“CIS”) League, Canada’s equivalent of the NCAA, or in the NCAA or National 
Association of Intercollegiate Athletics (“NAIA,” the NCAA’s much smaller American competitor).  
 
National Players who play in the CIS are eligible for the CFL Draft three years after completing their first 
year of CIS eligibility.1710 Under the CIS By-laws, a football player is “charged with a year of eligibility 
for each year of competition where the athlete participated in” more than one regular-season game.1711 
Thus, under normal circumstances, a National Player is not eligible for the CFL Draft until he has played 
four years of college football. This rule was created in 2013 to eliminate the ability of “redshirt” juniors to 
enter the CFL Draft. In college athletics, when a player is “redshirted,” it means he will not compete in 
athletics that season,1712 and that season will not count against the number of seasons that the player is 
permitted to play. Therefore, a redshirted player would not be charged with a year of eligibility under CIS 
By-laws. A redshirted junior would be a fourth-year player academically but who has only played three 
seasons of college football (having sat out the redshirt season). The CFL’s current eligibility rules no 
longer permit redshirt juniors to enter the CFL Draft.1713 
 
National Players who play NCAA or NAIA football are only eligible for the CFL Draft after they have 
completed their senior year of eligibility.1714 Thus, redshirt juniors playing college football in the United 
States are also barred from the CFL Draft. Before the rule changes in 2013, juniors who were National 
Players playing college football in the United States could be drafted by CFL clubs but still return for 
their senior season.1715 The CFL club would retain rights to the player upon their graduation.1716 The prior 
regime required CFL clubs to speculate on which National Players would choose to leave college after 
their junior season for the CFL or choose to instead return to college and play a senior season with the 
hopes of maybe making the NFL.1717 The change was made to improve predictability in the Draft as to 
which National Players would actually play in the CFL.1718    
 
In stark contrast to the rules for National Players and the rules of the NFL, the CFL imposes no age or 
education requirements for International Players.1719 Thus, American high school players could choose to 
play in the CFL as opposed to playing college football in the United States. Although our research has not 
revealed a case where that actually occurred, we have found at least one case where it was considered. In 
2009, star high school running back Bryce Brown was reportedly considering foregoing college for the 
CFL.1720 Brown ultimately chose to attend the University of Tennessee and later Kansas State University 
before being selected in the 2012 NFL Draft. 
 
While the CFL eligibility rules permit American players to enter at any time, they are very restrictive of 
National Players. Effectively, a National Player cannot join the CFL until he has played four years of 
college football. While the rule might assist National Players in obtaining their college degree, it also 
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subjects them to the wear and tear of four years of college football before they can consider becoming 
professional. It is likely that some National Players believe they are physically prepared for the CFL prior 
to graduation and would prefer to enter the CFL earlier so as to avoid the risk of injury or diminished 
skill. However, the CFL rules do not permit a National Player to make that choice. 
 
The CFL’s eligibility rule is more restrictive than that of the NFL’s. Whereas the NFL’s rule only requires 
players to play three years of college football, the CFL requires four years of college for National players 
(the only players relevant for this discussion). Additionally, the CFL’s eligibility rule does not appear to 
be concerned with player health—but is instead principally concerned with CFL clubs’ ability to know 
which players are likely to play in the CFL. 
 

F. Player Eligibility Rules in MLS 
 
In contrast to all of the other leagues, MLS does not have an eligibility rule. Players need not be of a 
certain age or have reached a certain level of education to play in MLS. Indeed, in the 2016 season, there 
were 18 teenagers on MLS rosters, with the youngest player being 16.1721 Notably, Freddy Adu began 
playing with MLS’ D.C. United club in 2004 at the age of 14.1722 
 
Although there is no eligibility rule, players arrive at MLS via a wide variety of paths. The path by which 
a player arrives at MLS determines the process by which the player reaches his club:  
 

1. Allocation Process: U.S. Men’s National Team players, elite youth U.S. National Team players, 
and former MLS players returning to MLS after playing with a non-MLS club for a transfer fee of 
greater than $500,000 are allocated to clubs pursuant to MLS’ Allocation Ranking List (which is 
in the reverse order of the prior season’s standings).1723 
 

2. SuperDraft: Clubs can nominate players to be in the MLS SuperDraft and only nominated 
players can be drafted.1724 College players, non-collegiate international players, and players from 
Generation adidas are eligible for the Super Draft.1725 
 

3. Discovery Process: Clubs can scout and sign players who are not under contract to MLS and 
who are not subject to the Allocation Process or SuperDraft.1726 The Discovery Process is 
typically used to sign foreign players who were not nominated for the SuperDraft.1727   
 

4. Homegrown Players: Clubs may sign a player to his first professional contract without 
subjecting him to the SuperDraft if the player has been a member of the club’s youth academy for 
at least one year.1728 

 
Normally, MLS’ different drafting and signing processes do not place pressure on players. There are a 
wide variety of soccer leagues around the world and generally, if a player is good enough, he will have 
opportunities. MLS’ rules are generally designed to assist MLS in competing against more talented and 
better paying European leagues for players’ services. For example, players signed to Generation adidas 
contracts are given incentive-laden contracts that provide the opportunity for greater compensation than if 
the player had completed his college degree while also placing money in escrow for them to complete 
their college education.1729 
 
The Generation adidas education payments are similar to the NFL’s Tuition Assistance Plan, which 
reimburses players for tuition, fees, and books from attending an eligible education institution. However, 
while the Generation adidas program is limited to only some elite players, all current NFL players with at 
least one Credited Season are eligible for the Tuition Assistance Plan. Former players with at least five 
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Credited Seasons are also eligible provided that the costs are incurred within four years of the player’s 
last season. 
 
Now that we have reviewed the policies of the major leagues we are ready to analyze the NFL’s policies 
by comparing them to these leagues’ policies. 
 

G. Analysis 
 
The leagues’ eligibility policies vary. MLS has the most liberal eligibility policy, with no minimum age 
requirement, while, by requiring several years of college, the NFL and CFL are the most restrictive.  
  
All of the eligibility rules seemingly are at least partially concerned with when a player is “ready” to enter 
a professional league. Readiness is an important concept, but difficult to define. In our view, a player is 
ready when he is able to enter the league safely, in terms of protecting his health,1730 and maximize his 
success across various domains, including physically, mentally, and emotionally. Each of the leagues, 
often through negotiations with the unions, has made a judgment as to when they think the typical player 
is ready, or at least ready enough. In so doing, the leagues have helped protect clubs from drafting and 
investing in players who are not ready, and also potentially helped to protect players who need more time 
to prepare for a successful and healthy career.1731  However, without more empirical analysis, we cannot 
say for certain when players—individually or collectively—are ready and thus whether the eligibility rule 
is fair or successful. No such data currently exists and would be challenging to gather. We discuss this 
issue further in the Recommendations.  
 
The NBA is the one league that potentially has the data to inform its eligibility rule. Between 1995 and 
2005, 35 high schoolers were selected in the NBA Draft.1732 Concerned that many of these players were 
not ready for the NBA, the NBA instituted its current eligibility rule in the 2005 CBA. Since the initiation 
of the current eligibility rule, 95 players have left college after only one season and were drafted by an 
NBA club.1733 One could, in theory, compare the career and health outcomes of the high schoolers that 
entered the NBA with those of the one-and-done players and with upperclassmen to potentially evaluate 
whether the NBA’s eligibility rule has been effective at preventing players from entering the NBA before 
they are ready.1734 Such a comparison would be helpful, if not conclusive (in part because of selection 
effects and other research design problems), in understanding the value of delaying eligibility. Indeed, in 
2017, NBA Commissioner Adam Silver discussed the need for the eligibility rule to be “studied” more 
closely, including better understanding various factors that affect or are affected by the rule.1735 While the 
NBA’s consideration of this issue is laudable, the data from any such study would have limited 
generalizability to the other leagues due to the different demands of each sport.  
 
The Women’s Tennis Association (“WTA”) provides a useful example. WTA’s eligibility rule, probably 
more than any other sports organization, is the result of considerable analysis and study. In the early 
1990s, there was concern about the well-being and career longevity of teenage players competing on the 
WTA Tour.1736 At the time, fourteen- and fifteen-year-old players were permitted extensive play on the 
WTA Tour.1737 As a result, in 1994, the WTA Tour formed an Age Eligibility Commission to study the 
Tour’s eligibility rule.1738 The Age Eligibility Commission, consisting of sports medicine and sports 
science professionals, gathered and analyzed extensive anecdotal, statistical, medical, and scientific 
evidence. Among the data gathered was evidence that an early start to a player’s career correlated to an 
earlier departure from the Tour.1739 Based on such evidence, the Commission recommended a revised 
eligibility rule,1740 adopted in 1995, that instituted a graduated maximum number of tournaments for 
players beginning at age 14 and with no limits after players reach age 18.1741 In 2004, the Age Eligibility 
Commission’s successor, the Age Eligibility Advisory Panel, conducted an extensive re-examination of 
the rule, again gathering a variety of anecdotal, statistical, medical, and scientific evidence.1742 The Age 
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Eligibility Advisory Panel concluded that the 1995 rule change had been helpful to young players and 
enhanced their career longevity, while recommending some minor tweaks.1743     
 
The comparison of the leagues’ policies highlights two clear issues with the NFL’s eligibility rule, but, 
generally, neither is of the NFL’s making.  
 
First, the NFL’s requirement that players effectively play at least three years of college football might 
ensure that only sufficiently physically mature players enter professional football, but it also requires 
players to risk their physical health longer without getting paid—and in a sport with higher injuries rates 
than that of the other leagues, as discussed in Chapter 2: Injury Rates and Policies. While the NCAA’s 
ESDI program tries to alleviate some of these issues, players have legitimate concerns that they will 
suffer a career-altering or ending injury before they are able to reach the professional level and earn any 
money from their athletic skills. This is at least in part a problem resulting from the NCAA’s prohibition 
on student-athletes being compensated. Whether the NCAA’s rules are fair is beyond the scope of this 
Report, but it is clear that the rules create a problem for players who have the potential to reach the NFL 
but who are required—or might prefer—to continue playing college football. 
 
Second, in light of the fact that players are not paid for playing in college, it is understandable that many 
want to enter the NFL as soon as possible. Specifically, players will want to enter the NFL after their 
junior year of college, the first time they are permitted under the NFL’s eligibility rule. However, whether 
the player is ready for the NFL is a difficult question to answer and may not be resolved until many years 
later—if ever. If the player is undrafted, NCAA rules effectively prohibit the player from returning to 
college football, and the player’s football future is in serious doubt. Once again, although this problem 
intersects with the NFL’s eligibility rule, it is the primary result of the NCAA’s rules, not the NFL’s.   
 
Ultimately, without more data, it is unclear what the optimal eligibility rule is in any of the leagues. Thus, 
it is also unclear whether any of the leagues can learn from each other on this issue. As a result, we cannot 
assess the reasonableness of the NFL’s current eligibility rule. The rule seemingly prevents players from 
joining the NFL before they are ready, which both protects those players from injury in the NFL and 
protects the clubs from investing in players who are not yet ready to play at a professional level. While 
there are likely to occasionally be players who are ready to join the NFL before the end of their junior 
season,1744 there are going to be outliers to any rule and, without data suggesting otherwise, we cannot say 
the NFL’s eligibility rule is not reasonable or sufficiently considerate of player health. For this reason our 
main recommendation is for the NFL to continue to gather data to permit a better evidence-based 
evaluation of its current policy, as well to consider the interplay of its rules with the NCAA’s. 

 
H. Recommendations 

 
Recommendation 6-A: The NFL should consider performing or funding research analyzing when a 
player might be “ready” for the NFL.  
 
Currently, the NFL’s eligibility rule appears to be the NFL’s best guess as to when players, as a general 
rule, are ready to play in the NFL. However, we are unaware of any rigorous body of data to support the 
NFL’s eligibility rule as it is currently written. While the NFL’s eligibility rule seems reasonably 
protective of player health based on what is currently known, data could substantially buttress the rule—
or prompt changes to it as necessary. For the sake of player health, the NFL should make efforts to gather 
this data.  
 
Among the data that might be valuable in this context are: players’ ages when they enter the league; 
players’ height and weight; players’ position; players’ professional results; players’ injury histories; 
players’ financial health; players’ education; players’ psychological health; and, players’ post-career 



	 200	

activities. This and other data may need to be gathered before, during, and after the player’s career, as 
relevant; there may also be questions related to the precise definition of player success for purposes of 
this analysis, although certain thresholds on either end of the spectrum will be evident. While some of this 
data does currently exist, the ideal comparison would be between players who entered the league under 
the current rule and those who entered earlier (or later) on an alternative rule. Because the current 
eligibility rule has been in place for decades, direct comparison is difficult. However, it is possible that 
the NFL—potentially with the help of others—could learn something from the data that is already 
available, for example, comparing the outcomes of players who enter the league at different ages beyond 
the eligibility threshold. Of course, this will not answer the question of how individual players might fare 
if they could enter the league even earlier than the current rule permits,1745 but it may nonetheless provide 
some helpful information for comparison between players who are younger or older at entry.  
 
Recommendation 6-B: The NFL should reconsider the interplay of its eligibility rules with the NCAA’s 
rules as they concern player health and take appropriate action if necessary. 
 
The NFL’s eligibility rule coupled with the realities of the NCAA’s rules cause tremendous pressure on 
prospective and future NFL players. While these NCAA rules are not the NFL’s creation, the NFL should 
nevertheless acknowledge that the football careers of prospective or future NFL players are substantially 
affected by the NCAA’s rules and take steps within its power to address those problems. The combination 
of the two organizations’ rules creates situations that many find inequitable and it is thus appropriate for 
the NFL to reconsider its eligibility rules’ applicability in those situations and whether anything can be 
done to change them.1746 
 

CONCLUSION 
 
We began this Report by explaining the pressing need for research into the overall health1747 of NFL 
players; the need to address player health from all angles, both clinical and structural; and the challenges 
presented in conducting such research and analysis. The issues and parties involved are numerous, 
complex, and interconnected. To address these issues—and  ultimately, to protect and improve the health 
of NFL players—requires a diligent and comprehensive approach to create well-informed and meaningful 
recommendations for change.  
 
We believe part of that comprehensive approach is for the NFL and NFLPA to learn from other 
professional sports leagues when possible. In many respects, the leagues and their games are very 
different and thus it can be challenging to draw comparisons. Nevertheless, the leagues face a series of 
common issues, such as labor negotiations, stadiums and arenas, fan interest, multimedia platforms, and 
many others. But perhaps the most important issue is player health. In recent years, each of the leagues 
has had to make a fresh and comprehensive examination of its player health policies and practices. We 
anticipate the leagues will continue to engage in this examination for many years to come. 
 
The leagues have the opportunity to learn a great deal from one another in light of their shared interest in 
player health. In this Report we have identified many areas in which the policies and practices of the NFL 
concerning player health appear superior to those of the other leagues. Indeed, the NFL’s player health 
provisions are generally the most protective of player health among the relevant comparators. 
Nevertheless, we also identified several areas in which the policies and practices of the NFL concerning 
player health could potentially be improved by comparison to the other leagues: 
 

1. The CFL CBA, unlike the NFL CBA, requires that pre-season physicals “to determine the status 
of any pre-existing condition” be performed by a neutral physician. 

2. The standard of care articulated in the NHL and MLS CBAs, unlike the NFL CBA, seemingly 
requires club doctors to subjugate their duties to the club to their duties to the player at all times.  
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3. MLB, unlike the NFL, has a concussion-specific short-term injury list. 
4. The MLB, NHL, and CFL injury reporting policies, unlike the NFL, do not require the disclosure 

of the location on the body of a player’s injury. 
5. MLB, the NBA, and the NHL, unlike the NFL, generally offer health insurance to players for life. 
6. Among the Big Four leagues, the retirement plan payments offered by the NFL are the lowest. 
7. MLB and NHL players, unlike in those in the NFL, are vested in their pension plans on the first 

day they play in the league. 
8. The NBA and CFL, unlike the NFL, offer treatment to players who have violated their 

performance-enhancing substance policies. 
9. The amount of player compensation that is guaranteed in the NFL is substantially lower than in 

the other Big Four leagues. 
10. The NFL has the most prohibitive eligibility rule of the leagues (except the CFL). 

 
It is important to note that where we have identified these differences, we have also explained the 
different nuances and contexts. In many cases, the NFL’s policies might be justifiably different than the 
other leagues and perhaps even superior, despite their apparent deficiency. Thus, it is essential that all of 
these differences be examined in a full and fair context. 
 
There is still, however, room for improvement, as each Chapter’s Recommendations show. Additionally, 
our Recommendations are only as useful as their implementation. For these reasons, we make the 
following final Recommendations.  
 
Final Recommendation 1: The leagues and unions should continue to coordinate on player health 
issues and to consider each other’s policies and practices.  
 
Indications are that the leagues do communicate with each other concerning common issues on a regular 
basis. Similarly, the unions communicate on common issues. This coordination is assisted by the fact that 
many doctors, lawyers, and other professionals are advisors to multiple leagues or unions. It is important 
that the leagues and unions continue—and perhaps increase—their level of coordination on player health 
issues. As many of the leagues have increased their interest in and funding of research—particularly 
medical research—concerning player health issues, valuable data is being created that can help inform 
other leagues’ policies and practices. We urge the leagues to share this data—not just with each other but 
with all researchers. Moreover, by combining resources the leagues might be able to take on broader and 
better projects than they can alone. Finally, as leagues continue to make advancements in player health 
policies and practices, it is important that the other leagues and unions take note of those advancements, 
consider their possible application to their respective organizations, and make the necessary changes to 
protect and promote player health. The leagues are tremendously powerful and influential institutions—
by working together, they can maximize their ability to be positive change agents in player health.  
 
Final Recommendation 2: The media, academics, the leagues, and the unions should continue to 
police the advancement of player health. 
 
Following this Report, we do not intend to be a passive voice in the process of improving player health. It 
is our hope to be able to periodically review progress on the issues discussed in this Report and provide 
additional reports. However, in addition to any progress reports from the authors of this Report or the 
Football Players Health Study at Harvard University, we urge and trust that others—in particular the 
leagues and unions—will heed the message of this Report and hold other stakeholders accountable. 
 

*** 
  
NFL football has a storied history and holds an important place in this country. The men who play it 
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deserve to be protected and have their health needs met and it is our fervent hope that they will be met. 
We hope this Report furthers that cause. 
 

APPENDIX A – COMPILATION OF RECOMMENDATIONS 
 
Below, for ease of reference, is a compilation of all of the Recommendations made in this Report. 
 

I. Club Medical Personnel 
 
Recommendation 1-A: Pre-season physicals for the purpose of evaluating a player’s prior injuries 
should be performed by neutral doctors. 
 
The CFL requires pre-season physicals for the purpose of evaluating a player’s prior injuries to be 
performed by a neutral doctor. The NFL should adopt the same rule. The use of neutral doctors ensures 
that players’ medical history is being recorded in an accurate manner, i.e., in a manner that correctly 
details a player’s injury history and the ways in which those prior injuries are manifesting themselves 
today. Clubs—and thus club doctors—have an incentive to minimize players’ injuries and declare them 
fit to play in order to avoid further financial liability. For example, if an NFL player is injured during one 
season, and fails the pre-season physical the next season, the player is entitled to an Injury Protection 
benefit, an amount equal to 50% of his Paragraph 5 Salary (i.e., base) for the season following the season 
of injury, up to a maximum payment of $1,150,000 (in 2016).1748 If the player is still injured during the 
next pre-season, he can obtain Extended Injury Protection, a benefit that permits a player to earn 50% of 
his salary up to $500,000 for the second season after suffering an injury that prevented the player from 
continuing to play. Additionally, similar to the CFL, if the club doctor finds that a player is healthy 
enough to play, a player’s potential Injury Grievance1749 is undermined. In these situations, the club 
doctor, acting in the interests of the club, might be motivated to find that the player is healthy enough to 
play during the pre-season physical, preventing the player from receiving benefits and compensation to 
which he is entitled. While we do not know if such practices are common or widespread, in our Report 
Protecting and Promoting the Health of NFL Players: Legal and Ethical Analysis and Recommendations, 
we provided examples from players attesting that such situations do occur.1750 Whatever the frequency, a 
structural conflict still exists and needs to be addressed. A neutral doctor avoids the potential for bias, and 
ensures players are receiving their just compensation and care. 
 
As discussed in the Introduction, the NFL declined to review this Report. However, MLB did provide 
comments on the Report which may provide insight into the viewpoints of the other professional leagues. 
In reviewing a draft of this Report, MLB expressed its disagreement with this recommendation, stating: 
 

The recommendation (1-A) that preseason physical examinations be 
performed by a neutral doctor misses the point of the PPE 
[preparticipation physical evaluation]. Continuity of care is an important 
aspect of player health care and it is the view of our medical experts that 
having a separate physician for the preseason exam would result in worse 
care during the season. The recent Consensus Monograph on PPE, which 
was prepared by several national physician groups and is viewed as the 
governing document on these types of exams, does not include a 
recommendation for independent physicians.  

 
While we generally agree with MLB that continuity of care is important, we disagree with MLB’s 
comment for several reasons. 
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First, it is important to understand we believe there is a structural conflict of interest whereby NFL club 
doctors provide care to players while also providing services for the club.1751 As a result, players have 
business reasons to be concerned about the outcome of the pre-season physical. As explained above, club 
doctors may not accurately record a player’s condition, which can negatively affect his contract status and 
benefits to which he is entitled. 
 
Second, our recommendation would not affect continuity of care as MLB’s comment seems to suggest. 
Assuming doctors working for the club continue to treat players (which is not what we recommend), the 
club doctor would have full access to the results of the pre-season physical and is also permitted to re-
examine the player at any time, including during the pre-season. However, a physical performed by a 
neutral doctor should be used to establish the player’s pre-existing conditions in order to better protect the 
player’s business interests. 
 
Third, MLB’s reference to the consensus monograph1752 is misplaced. The monograph specifically states 
that it “is intended to provide a state-of-the-art, practical, and effective screening tool for physicians who 
perform PPEs for athletes in middle school, high school, and college.”1753 Thus, the monograph does not 
apply to professional sports, and does not speak to the issues raised above. 
 

II. Injury Rates and Policies 
 
Recommendation 2-A: The NFL, and to the extent possible, the NFLPA, should: (a) continue to 
improve its robust collection of aggregate injury data; (b) continue to have the injury data analyzed by 
qualified professionals; and, (c) make the data publicly available for re-analysis. 
 
As explained above, each of the Big Four leagues and MLS seems to have a quality injury tracking 
system, allowing for the accumulation of current information about the nature, duration, and cause of 
player injuries. As stated above, we rely on this data in this Report because it provides the best available 
data concerning player injuries, although we cannot independently verify the data’s accuracy. 
Nevertheless, if accurately collected, this data has the potential to improve player health through analysis 
by qualified experts so long as it is made available to them. In particular, analysis potentially could be 
performed to determine, among other things, the effects of rule changes, practice habits, scheduling, new 
equipment, and certain treatments, while also identifying promising or discouraging trends and injury 
types in need of additional focus.1754 Notably, the NFL already conducts this type of analysis through 
Quintiles. 
 
However, the NFL does not publicly release its aggregate injury data (nor does any other league).1755 The 
NFL does release some data at its annual Health & Safety Press Conference at the Super Bowl. However, 
the data released at the Press Conference is minimal compared to the data available and the analyses 
performed by Quintiles. For the data to have the potential meaningful applications mentioned above, it 
must be made available in a form as close to its entirety as possible. Such disclosure would permit 
academics, journalists, fans, and others to analyze the data in any number of ways, likely elucidating 
statistical events, trends, and statistics that have the opportunity to improve player health. To be clear we 
are recommending the release of more aggregate data, not data that could lead to identification of the 
injuries of any particular player or cause problems concerning gambling. 
 
Publicly releasing injury data, nevertheless, comes with complications that we must acknowledge. While 
more transparency in injury reporting is necessary, the nuances of such data can easily be lost on those 
without proper training. Sports injury prevention priorities in public health can be swayed by public 
opinion and heavily influenced by those with the most media coverage. Making injury data publicly 
available may allow those with the media access to dictate the agenda regardless of the actual 
implications of the data. As a result, it may be harder for injury trends that may be more hazardous, but 
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less visible in the media, to get the attention they need, even when the data clearly shows the importance 
of these issues. Thoughtful, balanced, peer-reviewed results may have difficulty competing against those 
statistics which garner the most media attention. For this and other reasons, in our report Protecting and 
Promoting the Health of NFL Players: Legal and Ethical Analysis and Recommendations, we 
recommended that “[t]he media… engage appropriate experts, including doctors, scientists, and lawyers, 
to ensure that its reporting on player health matters is accurate, balanced, and comprehensive.”1756  The 
medical, scientific, and legal issues concerning player health are extremely complicated, which demands 
that the media take care to avoid making assertions that are not supported or that do not account for the 
intricacies and nuance of medicine, science, and the law. 
 
In light of these concerns, one possible intermediate solution is to create a committee of experts that can 
review requests for data and determine whether or not the usage of the data is appropriate and will 
advance player health. Indeed, the Datalys Center for Sports Injury Research and Prevention performs this 
role concerning access to NCAA student-athlete injury data.1757 Moreover, such committees have also 
been formed in the clinical research setting.1758 
 
Recommendation 2-B: Players diagnosed with a concussion should be placed on a short-term injured 
reserve list whereby the player does not count against the Active/Inactive 53 man roster until he is 
cleared to play by the NFL’s Protocols Regarding Diagnosis and Management of Concussions.1759 

 
According to the leading experts, 80–90% of concussions are resolved within seven to ten days.1760 Thus, 
concussion symptoms persist for longer than ten days for approximately 10–20% of athletes. In addition, 
there are a variety of factors that can modify the concussion recovery period, such as the loss of 
consciousness, past concussion history, medications, and the player’s style of play.1761 Consequently, a 
player’s recovery time from a concussion can easily range from no games to several games. The uncertain 
recovery times create pressure on the player, club, and club doctor. Each roster spot is valuable and clubs 
constantly add and drop players to ensure they have the roster that gives them the greatest chance to win 
each game day. As a result of the uncertain recovery times for a concussion, clubs might debate whether 
they need to replace the player for that week or longer. The club doctor and player might also then feel 
pressure for the player to return to play as soon as possible. By exempting a concussed player from the 53 
man roster, the club has the opportunity to sign a short-term replacement player in the event the 
concussed player is unable to play. At the same time, the player and club doctor would have some of the 
return-to-play pressure removed. 
 
In fact, MLB already has such a policy. MLB has a seven-day Disabled List (as compared to its normal 
10- and 60-day Disabled Lists) “solely for the placement of players who suffer a concussion.”1762 
 
Why treat concussions differently than other injuries in this respect? This is a fair question to which there 
are a few plausible responses. First, in terms of the perception of the game by fans, concussions have 
clearly received more attention than any of the other injuries NFL players might experience and thus the 
future of the game depends more critically on adequately protecting players who suffer from them. 
Second, concussions are much harder to diagnose than other injuries, such that there may be a period of 
uncertainty in which it would be appropriate to err on the side of caution.1763 Third, both players and 
medical professionals have more difficulty anticipating the long-term effects of concussions as compared 
to other injuries, given current scientific uncertainties concerning brain injury.1764 Fourth, and perhaps 
most importantly, it is much harder to determine the appropriate recovery times for concussions as 
compared to other injuries.1765 These reasons all support a recommendation to exclude concussed players 
from a club’s Active/Inactive roster, but we recognize that the key feature of players potentially feeling or 
facing pressure to return before full recovery may be shared across any injury a player may experience. 
Thus, it may also be reasonable to consider extending this recommendation to injuries beyond 
concussions.1766 
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In reviewing a draft of our Report, Protecting and Promoting the Health of NFL Players: Legal and 
Ethical Analysis and Recommendations, the NFL argued that “[t]he current NFL roster rules actually 
provide greater flexibility” than is recommended here.1767 The NFL explained that because “[t]here is no 
limitation on how long a player may be carried on the 53-man roster throughout the season without being 
‘activated,’… a player who is concussed routinely is carried on his club’s 53-man roster without being 
activated until he is cleared.”1768 However, for the reasons explained above, we believe concussions 
should be treated differently. All 53 spots on the roster are precious to both the club and the players. The 
uncertainty surrounding recovery from a concussion presents unique pressures that can be lessened with 
the approach recommended here.  
 
Indeed, the NFL’s practice has been to treat concussions differently from other injuries. As part of its 
Concussion Protocol, players suspected of having suffered a concussion during a game are examined by 
doctors unaffiliated with the club, and to be cleared to play in the next game they must be cleared by 
doctors unaffiliated with the club. For all other injuries, club doctors are the only ones to examine and 
clear players to play. Additionally, in 2016, the NFL sent a memo to all clubs directing them not to 
comment on a player’s progress in returning from a concussion.1769 Instead, the NFL directed clubs to 
state only “that the player is in the concussion protocol under the supervision of the medical team, and the 
club will monitor his status.”1770 This is in contrast to the clubs’ open discussion of players’ other injuries.  
 
The Washington football club essentially proposed our recommendation at the 2016 owners' meetings.  
Washington proposed amending the NFL bylaws to provide that a player who has suffered a concussion, 
and who has not been cleared to play, be placed on the club’s Exempt List, and be replaced by a player on 
the club’s Practice Squad on a game-by-game basis until the players is cleared to play.  Unfortunately, the 
proposal was not adopted. 
 
Recommendation 2-C: The NFL should consider removing the requirement that clubs disclose the 
location on the body of a player’s injury from the Injury Reporting Policy. 
 
In our Report Protecting and Promoting the Health of NFL Players: Legal and Ethical Analysis and 
Recommendations, we recommend the NFL consider fining and/or suspending players if they discuss or 
encourage targeting another player’s injury.1771 However, the need for this Recommendation would be 
reduced if the NFL’s Injury Reporting Policy did not openly disclose the location on the body of players’ 
injuries, a requirement imposed only by the NFL, NBA and MLS.  
 
The gambling-related interests of full disclosure likely do not outweigh the risks of targeting by other 
players created by the Injury Reporting Policy.1772 While additional data—including from federal law 
enforcement authorities—could inform this analysis—it seems unlikely that the risks of injury 
information being sold on a black market are so high to justify a known risk of players intentionally 
aiming to hit a player in an area known to be injured because of the Injury Reporting Policy. Similarly, 
we see no inequity in clubs not knowing the full extent of an opposing club’s player injuries. 
Consequently, we recommend that the NFL consider removing the requirement that clubs disclose the 
location of a player’s injury from the Injury Reporting Policy. 
 

III. Health-Related Benefits 
 
Recommendation 3-A: The NFL and NFLPA should consider whether change is necessary concerning 
player benefit plans. 
 
As discussed above, we identified three potential areas of concern regarding the benefit plans offered by 
the NFL. Also as discussed above, the benefits available to NFL players must be viewed in the context of 
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one another: increasing one benefit might mean a decrease in another benefit. Below, we identify and 
discuss possible changes to the benefit plans, the implementation of which must be weighed collectively.  
 

• The NFL and NFLPA should consider providing former players with health insurance 
options that meet the needs of the former player population for life: While the NFL provides 
significant benefits to former players, players likely do not take full advantage of those benefits 
due to the associated administrative burdens.1773 Additionally, a consistent and reliable health 
insurance plan seems preferable to ad hoc and uncertain benefits. The NFL and NFLPA should 
consider whether it would be more appropriate to shift some of the value of benefits away from 
the unplanned benefits (e.g., disability benefits and the health reimbursement account) to more 
stable health insurance options.1774  Where players have only played one or two seasons (and 
perhaps games), there might be questions as to whether it is appropriate to provide lifetime health 
insurance to someone who was employed for such a short period of time. On the other hand, only 
a few games or seasons can have life-lasting effects on a player. One option worth considering is 
tiering health insurance benefits and allowing those with less Credited Seasons to qualify for 
some but not full benefits. 

  
• The NFL and NFLPA should consider increasing the amounts available to former players 

under the Retirement Plan: The monthly retirement benefits represent a more stable benefit 
than the other valuable but still uncertain benefits. Consequently, the NFL and NFLPA should 
consider whether it would be more beneficial to shift some of the value of benefits away from the 
unplanned benefits to the more stable Retirement Plan monthly payments. 

 
• The NFL and NFLPA should consider reducing the vesting requirement for the Retirement 

Plan: The purpose of the NFL’s three-year vesting requirement is unclear. The vesting 
requirement results in a considerable portion of former players being unable to collect any 
retirement benefits. We acknowledge that there may be appropriate policy reasons for such a 
limitation, such as a determination as to when a player has sufficiently contributed to the NFL. 
Indeed, many employers require a certain number of years of service before accruing certain 
benefits.1775 If the vesting requirement is instead principally motivated by cost, then the 
distribution of benefits among former players should be reconsidered to determine what is 
maximally beneficial for player health. In other words, is the current distribution of benefits 
among former players, which largely excludes players with less than three years of experience, 
preferred by the NFL, NFLPA, and players, or would it be preferable to reduce the benefits to 
players with more than three years of experience to provide some benefits to those with less than 
three years of experience? While these considerations are not easy and require a delicate balance, 
the exclusion of a significant portion of former players from the Retirement Plan requires an 
examination of the vesting requirement. As with health insurance benefits, one option worth 
considering is tiering Retirement Plan benefits and allowing those who have played less than 
three Credited Seasons to qualify for some if not full benefits. 

 
IV. Drug and Performance-Enhancing Drug Policies 

 
Recommendation 4-A: The NFL should consider amending the PES Policy to provide treatment to any 
NFL player found to have violated the PES Policy.  
 
The NFL and the other leagues recognize that substance abuse is a serious medical issue and, as a result, 
provide players with robust counseling and treatment. As discussed above, PES usage has been shown to 
be associated with a variety of serious physical and mental ailments. However, only the NBA and CFL 
offer treatment for players who have used PES. In light of the potential negative health consequences 
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associated with PES usage and the treatment provided by the NBA and CFL for PES usage, it seems 
prudent for the NFL to consider providing treatment to PES users similar to that provided for by the 
Substance Abuse Policy’s Intervention Program. 
 
There is an important clarification to this Recommendation. As stated earlier in this Chapter, we are not 
focused on the competitive advantage concerns associated with PES use or the discipline imposed by the 
leagues for drug or PES usage. We are focused on the health implications of drug and PES policies. Thus, 
our Recommendation should not be read to suggest that because players might need treatment for PES 
usage that they should not be disciplined—as is the case for first time offenders of the Substance Abuse 
Policy.  
 
As discussed in the Introduction, the NFL declined to review this Report. However, MLB did provide 
comments on the Report which may provide insight into the viewpoints of the other professional leagues. 
MLB did not agree with this Recommendation, stating: 
 

There are no established treatment programs for PEDs, and since the 
recidivism rate for PEDs is fairly low, there is no support for the position 
that this class of prohibited substances warrants a response based on 
treatment. It is also an established practice of not just MLB, but all other 
professional leagues and international anti-doping organizations that the 
use of PEDs affects the integrity of play and should be responded with a 
disciplinary perspective as opposed to a clinical one. Our experts advise 
not including “PED treatment programs” as a recommendation in the 
report. 

 
As a preliminary matter, we note that the NBA and CFL do provide treatment to PES users. Thus, there is 
a disagreement among the leagues (and potentially also the unions) on this issue, suggesting further 
research is needed. 
 
We further reply to MLB with a clarification and with a disagreement. We understand sports 
organizations’ need to discipline players who have violated PES policies. Our recommendation does not 
seek the elimination or reduction of discipline for PES violations in any way. Instead, we believe it is 
appropriate to consider providing players who have violated the PES Policy with counseling, regardless 
of any discipline imposed. This is where we and MLB disagree.  
 
MLB rejects counseling for PES use on the grounds that “[t]here are no established treatment programs 
for PEDs.” As discussed above, experts in the field recommend and do provide treatment for PES usage 
and its associated problems. Whether these programs are sufficiently “established,” is beyond our 
expertise, but it nonetheless is an issue worth further consideration.  
 

V. Compensation 
 
Recommendation 5-A: The NFL and NFLPA should research the consequences and feasibility of 
guaranteeing more of players’ compensation as a way to protect player health. 

 
As discussed above, guaranteed compensation in the NFL is a complicated issue. While many people—
and players in particular—have expressed a desire for increased guaranteed compensation, it is not clear 
that fully guaranteed compensation would be beneficial to players collectively such that it ought to be 
preferred to the status quo. 
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As a preliminary matter, the NFLPA itself has expressed mixed views about the guaranteed contracts. In a 
2002 editorial in The Washington Post, then-NFLPA Executive Director Gene Upshaw acknowledged 
that the possibility of guaranteed contracts “is severely undermined by the risk of a career-ending injury” 
and touted the benefits available to players as an alternative.1776 Then, in two reports issued by the NFLPA 
in or around 2002 and 2007 respectively, the NFLPA asserted that NFL player compensation is, in fact, 
largely guaranteed by explaining that more than half of all compensation paid to players is guaranteed.1777 
However, importantly, this statistic does not mean that half of all compensation contracted was 
guaranteed—indeed, as discussed above, approximately 44% of all contracted compensation is 
guaranteed. Players are often paid guaranteed money (e.g., a signing bonus or roster bonus) in the first or 
second year of the contract only to have the base salaries (the unguaranteed portions) in the later years of 
the contract go unpaid because the player’s contract was terminated.  
 
With this background in mind, there are several reasons why fully guaranteed compensation might not be 
beneficial to players collectively. First, while fully guaranteed contracts might be good for the players 
who receive them, it could result in many players not receiving any contract at all. If clubs were forced to 
retain a player of diminishing skill because his contract was guaranteed, a younger or less proven player 
might never get the opportunity to sign with the club.1778 Relatedly, clubs might continue to provide 
playing opportunities to the players with larger contracts in order to justify those contracts, preventing 
younger players from establishing themselves as starting or star players and earning higher salaries. It is 
also likely that under a system of guaranteed compensation, player salaries would decrease (at least in the 
short-term)—particularly the salaries of the highest paid players and players who are less certain to add 
value to a roster—as clubs would be more cautious about taking on the financial liabilities, especially 
given the Salary Cap in place in the NFL. Similarly, clubs also may seek to minimize their financial 
liabilities by reducing roster sizes, which might cost marginal players their jobs, while again reducing 
opportunities for young or unproven players to join a club.  
 
There are also logistical challenges to implementing fully guaranteed contracts. The finances and 
operations of the NFL and its clubs are greatly intertwined with the fact that NFL contracts have never 
been fully guaranteed. Since 1993, NFL clubs have had to comply with a strict Salary Cap that 
necessarily influences the types of contracts clubs are willing to offer, including the possibility of 
guaranteed compensation. Fully guaranteed contracts would be a fundamental and monumental alteration 
to the current business of the NFL that, at a minimum, would require a gradual phasing in process.1779   
 
It is possible that a rate of guaranteed contracts less than 100% but more than the current 44% is also 
optimal. Given the varying factors to be weighed and considered, it is not clear what percentage of 
guaranteed compensation would maximize player health for the most NFL players.  
 
Clearly this is a complex issue, with the potential for substantial unintended consequences. Thus, we 
recognize the likely health value of guaranteed contracts, while simultaneously recognizing that it may 
not be the right solution for all players. Importantly, as discussed above, players who value a contractual 
guarantee over potentially higher but uncertain compensation may negotiate for that protection 
individually, as many currently do. Moreover, we expect that other recommendations made in this Report 
and, more importantly, our other Report, Protecting and Promoting the Health of NFL Players: Legal and 
Ethical Analysis and Recommendations, including key recommendations related to the medical 
professionals who care for players,1780 if adopted, would make great strides toward protecting and 
promoting player health such that guaranteed compensation would be less critical for that purpose. 
 
Ultimately, we recommend further research into this question, including player and club perspectives, 
economic and actuarial analysis, and comprehensive consideration of the relevant trade-offs, 
ramifications, and potential externalities. In the meantime, we note that the trend toward greater use of 
contractual guarantees can help promote individual player health and allow individual negotiation by 
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players based on their own goals and priorities.  
 
VI. Eligibility Rules 

 
Recommendation 6-A: The NFL should consider performing or funding research analyzing when a 
player might be “ready” for the NFL.  
 
Currently, the NFL’s eligibility rule appears to be the NFL’s best guess as to when players, as a general 
rule, are ready to play in the NFL. However, we are unaware of any rigorous body of data to support the 
NFL’s eligibility rule as it is currently written. While the NFL’s eligibility rule seems reasonably 
protective of player health based on what is currently known, data could substantially buttress the rule—
or prompt changes to it as necessary. For the sake of player health, the NFL should make efforts to gather 
this data.  
 
Among the data that might be valuable in this context are: players’ ages when they enter the league; 
players’ height and weight; players’ position; players’ professional results; players’ injury histories; 
players’ financial health; players’ education; players’ psychological health; and, players’ post-career 
activities. This and other data may need to be gathered before, during, and after the player’s career, as 
relevant; there may also be questions related to the precise definition of player success for purposes of 
this analysis, although certain thresholds on either end of the spectrum will be evident. While some of this 
data does currently exist, the ideal comparison would be between players who entered the league under 
the current rule and those who entered earlier (or later) on an alternative rule. Because the current 
eligibility rule has been in place for decades, direct comparison is difficult. However, it is possible that 
the NFL—potentially with the help of others—could learn something from the data that is already 
available, for example, comparing the outcomes of players who enter the league at different ages beyond 
the eligibility threshold. Of course, this will not answer the question of how individual players might fare 
if they could enter the league even earlier than the current rule permits,1781 but it may nonetheless provide 
some helpful information for comparison between players who are younger or older at entry.  
 
Recommendation 6-B: The NFL should reconsider the interplay of its eligibility rules with the NCAA’s 
rules as they concern player health and take appropriate action if necessary. 
 
The NFL’s eligibility rule coupled with the realities of the NCAA’s rules cause tremendous pressure on 
prospective and future NFL players. While these NCAA rules are not the NFL’s creation, the NFL should 
nevertheless acknowledge that the football careers of prospective or future NFL players are substantially 
affected by the NCAA’s rules and take steps within its power to address those problems. The combination 
of the two organizations’ rules creates situations that many find inequitable and it is thus appropriate for 
the NFL to reconsider its eligibility rules’ applicability in those situations and whether anything can be 
done to change them.1782 
 

VII. Conclusion 
 
Final Recommendation 1: The leagues and unions should continue to coordinate on player health 
issues and to consider each other’s policies and practices.  
 
Indications are that the leagues do communicate with each other concerning common issues on a regular 
basis. Similarly, the unions communicate on common issues. This coordination is assisted by the fact that 
many doctors, lawyers, and other professionals are advisors to multiple leagues or unions. It is important 
that the leagues and unions continue—and perhaps increase—their level of coordination on player health 
issues. As many of the leagues have increased their interest in and funding of research—particularly 
medical research—concerning player health issues, valuable data is being created that can help inform 
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other leagues’ policies and practices. We urge the leagues to share this data—not just with each other but 
with all researchers. Moreover, by combining resources the leagues might be able to take on broader and 
better projects than they can alone. Finally, as leagues continue to make advancements in player health 
policies and practices, it is important that the other leagues and unions take note of those advancements, 
consider their possible application to their respective organizations, and make the necessary changes to 
protect and promote player health. The leagues are tremendously powerful and influential institutions—
by working together, they can maximize their ability to be positive change agents in player health.  
 
Final Recommendation 2: The media, academics, the leagues, and the unions should continue to 
police the advancement of player health. 
 
Following this Report, we do not intend to be a passive voice in the process of improving player health. It 
is our hope to be able to periodically review progress on the issues discussed in this Report and provide 
additional reports. However, in addition to any progress reports from the authors of this Report or the 
Football Players Health Study at Harvard University, we urge and trust that others—in particular the 
leagues and unions—will heed the message of this Report and hold other stakeholders accountable. 
 

APPENDIX B – COMPILATION OF SUMMARY TABLES 
 

Below, for ease of reference, is a compilation of all of the tables summarizing the leagues’ various 
policies and practices at the end of each Chapter of this Report.  Note that Chapter 6: Eligibility Rules 
does not include a summary table. 
 
Table 1-C: Summary of Club Medical Personnel Policies and Practices 
 
Do the Leagues’ Policies: NFL MLB NBA NHL CFL MLS 

Quality of Medical Care  
Require retention of doctors? Yes Yes Yes Yes No No 
Require retention of athletic trainers? Yes Yes Yes Yes Yes No 
Require sports-specific certification for 
doctors? Yes No Yes Yes No No 

Set forth a standard of care? Yes No1783 No Yes No Yes 
Disclosure and Player Autonomy  

Require medical staff to disclose 
communications with club to player? Yes No No No No No 

Require club to pay for second opinion? Yes Yes Yes Yes No Yes 
Provide club doctor right to determine a 
player’s course of treatment? No No Yes Yes No Yes 

Entitle players to surgeon of their choice? Yes No1784 No Yes No No 
Entitle players to medical records? Yes Yes Yes Yes Yes Yes 
Require players to submit to physicals 
upon request? Yes Yes Yes No Yes Yes 

Confidentiality  
Permit non-medical club personnel to 
obtain and disclose player health 
information? 

No Yes Yes Yes No Yes 

Require players to inform club of care by 
other medical professionals, regardless of 
payment source? 

No 

If 
basebal

l-
related 

Yes No No No 
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Conflicts of Interest  
Insulate club medical staff from influence 
by coaches and other club personnel? No No No No No No 

Prohibit healthcare providers from paying 
for right to provide care? Yes Yes Partiall

y 
Unkno

wn No No 

 
Table 2-L: Comparison of Leagues’ Regular Season Injury Statistics1785 
 
Table 2-M: Comparison of Leagues’ Injury Policies 
 

 NFL MLB NBA NHL CFL1786 UEFA MLS1787 
Electronic 
Tracking 
System 

Yes Yes Yes Yes No N/A1788 Yes 

Mean Injuries 
Per Season1789 1,511.0 1,516.6 369.8 728.0 N/A N/A N/A 
Rate of 
Injuries Per 
Player-Season 

0.69 0.93 0.88 0.85 N/A N/A1790 N/A 

Mean 
Concussions 
Per Season1791 

160.0 18.0 9.0 93.0 57.01792 N/A1793 N/A1794 

Rate of 
Concussions 
Per Player-
Season 

0.073 0.016 0.019 0.108 N/A1795 N/A1796 N/A 

Concussions 
As Percentage 
of Injuries1797 

10.5% 1.8% 2.4% 12.8% N/A 1.9% N/A 

Mean Injuries 
Per Game 5.90 0.45 0.16 0.59 N/A 0.53 N/A 
Rate of Injury 
Per Player-
Game  

0.064 0.016 0.016 0.016 N/A 0.038 N/A 

Regular 
Season Games 
Per Player-
Injury 

15.60 62.50 62.50 62.50 N/A N/A N/A 

Most Common 
Injury/Injured 
Body Part1798 

Concussio
n 

Upper leg 
(thigh) 

Ankle 
Sprain Head N/A Thigh N/A 

Concussions 
Per Game 0.625 0.007 0.007 0.067 0.704 0.010 N/A 
Rate of 
Concussion 
Per Player-
Game1799 

0.00679 0.00026 0.00035 0.00180 0.00800 0.00072 N/A 

Games Per 
Concussion 
Per Player 

147.10 3,846.15 2,857.14 555.56 125.00 1,388.89 N/A 
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Table 3-I: Comparison of Leagues’ Benefits 
 

Benefit NFL MLB NBA NHL CFL MLS 
Pension Plan Yes Yes Yes Yes Yes No 
Pension Plan 

Vesting 
Requirement 

3 years (post 
1992) 1 day 3 years 1 day 9 games NA 

Severance Plan Yes No No No No No 
401k Plan Yes Yes Yes Yes No Yes 

Other Deferred 
Compensation Plan Yes No Yes No No No 

Health Insurance 
(Current Players) Yes Yes Yes Yes Yes Yes 
Health Insurance 
(Former Players, 

other than COBRA) 
5 years  For life 

potentially 
For life 

potentiall
y 

For life 
potentially No No 

Life Insurance Yes Yes Yes Yes Yes Yes 
Dental Insurance Yes Yes Yes Yes Maybe Yes 

Health 
Reimbursement 

Account 
Yes No Yes No No No 

Long Term Care 
Insurance Yes No Potentiall

y No No No 
Wellness Benefits Many Some Some None None None 
Disability Benefits 
(Current Players) Yes Yes Yes Yes Maybe Yes 

Disability Benefits 
(Former Players) Yes Yes No No No No 

Neurocognitive 
Disability Benefits Yes No No 

Only for 
current 
players 

No No 

Workers’ 
Compensation Yes Partial Yes Yes 

Prohibit
ed by 
law 

Yes 

Education-Related 
Benefits Yes No Yes Yes No For some 

players 
Joint Health-

Specific 
Committee(s) 

Yes Yes Yes Yes Yes Yes 

 
Table 4-I: Comparison of Leagues’ PES Policies1800 
 

Feature NFL MLB NBA NHL CFL MLS 
Independent 
administration Yes Yes Yes Yes Yes Yes 

Urine tests permitted Yes Yes Yes Yes Yes Yes 
Blood tests permitted Yes Yes Yes No Yes No 
Maximum number of 24 No Nine No No No 
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annual tests for player 
without prior violation 

maximum maximum maxim
um 

maximum 

Therapeutic Use 
Exemptions available Yes Yes Yes Yes Yes No 

Treatment available No No Yes No Yes Yes 
Safe harbor for self-
referrals No No No No Yes No 

Discipline for first 
violation 

Two–Six  
games 80 games 25 games 20 games Two 

games 
League 

discretion 
Discipline for second 
violation Ten games 162 games 55 games 60 games Nine 

games 
League 

discretion 

Discipline for third 
violation Two years Life 

Two years 
(subject to 
reinstatem

ent) 

Two years One 
year 

League 
discretion 

Discipline for fourth 
violation NA NA NA NA Life League 

discretion 

Confidential violations  Until 
discipline  

Until 
discipline 

Until 
discipline 

Until 
discipline 

Until 
discipli

ne 

Until 
discipline 

Neutral appeal rights In part Yes Yes Yes Yes No 
 
Table 4-J: Comparison of Leagues’ Drugs of Abuse Policies 
 

Feature NFL MLB NBA NHL CFL MLS 
Independent 
administration Yes Yes Yes Yes No Policy Yes 

Urine tests permitted Yes Yes Yes Yes No Policy Yes 
Blood tests permitted No No No No No Policy No 
Maximum number of 
annual tests for player 
without prior violation 

One No tests Six No tests No Policy No 
maximum 

Therapeutic Use 
Exemptions available Yes Yes Yes No No Policy No 

Treatment available Yes Yes Yes Yes No Policy Yes 
Safe harbor for self-
referrals Yes Maybe Yes Yes No Policy Yes 

Discipline for first 
violation None None 

No 
(Marijuana
); One year 
for rookies 
only or two 

years 
(other 
drugs) 

None No Policy 

Determined 
by Program 
Professiona

ls 
evaluation 

Discipline for second 
violation 

Fine 
(Marijuana); 
Four games 

(other drugs) 

15–25 
games 

$25,000 
fine 

(Marijuana
); 2 years 

for rookies 

Suspend
ed 

during 
treatmen

t 

No Policy League 
discretion 
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or self-
referrals 
(other 
drugs) 

Discipline for third 
violation 4–6 games 50–75 

games 

Five games 
(Marijuana

) 

Minimu
m of six 
months 

No Policy League 
discretion 

Discipline for fourth 
violation 

10 games 
(Marijuana); 

One year 
(other drugs) 

At least 
One year 

Ten games 
(Marijuana

) 

Minimu
m of 

one year 
No Policy League 

discretion 

Confidential violations Yes Yes Yes Yes No Policy Until 
discipline 

Neutral appeal rights Yes Yes Yes Yes No Policy No 
 
Table 5-J: Comparisons of Leagues’ Compensation Statistics and Policies  
 

 NFL MLB NBA NHL CFL MLS 
Mean Annual 

Salary 
$2.7 

million 
$4.25 

million 
$6.9-8 
million 

$2.89 
million $80,000 $290,246 

Mean Career 
Length 

5.0 
years1801 

5.6 
years1802 4.8 years1803 5.6 years1804 3.2 

years1805 3.2 years1806 

Minimum 
Salary (2016) $450,000 $507,500  

 
$543,471 

 
$575,000 $52,000 $62,500 

Maximum 
Salary No No Yes Yes No No 

Maximum 
Contract Length No No Yes Yes No No 

Unrestricted 
Free Agency 

Rights 

After four 
seasons 

After six 
seasons 

After five 
seasons for 
first round 

picks 

Depends on 
age and 

experience 

Upon 
expiration 
of rookie 
contract 

28 years old 
and eight 
years of 

experience 

Guaranteed 
Compensation ~ 44% ~ 100% ~ 90% 

For injury 
and one-

third or two-
thirds of the 

player’s 
salary 

Almost 
none 

For  players 
24 and older 

with 1+  
years’ 

experience 

Salary Cap Type Hard Luxury 
Tax 

Soft and 
Luxury Tax Hard Hard Soft 

Guaranteed 
Share of 
Revenue 

Yes No Yes Yes No No 

 
APPENDIX C – GLOSSARY OF TERMS AND RELEVANT PERSONS AND INSTITUTIONS 

 
88 Plan: A program that provides benefits for former NFL players suffering from dementia, ALS, or 
Parkinson’s disease.  



	 215	

401(k) Savings Plan: A retirement plan available to NBA players who can contribute a portion of their 
salary, subject to the maximum amounts permitted by the Internal Revenue Code.1807 NBA clubs match up 
to 140% of players’ allowed contributions.1808   

ACC: See Accountability and Care Committee. 

Accountability and Care Committee (“ACC”): A committee consisting of the NFL Commissioner or 
his designee; the NFLPA Executive Director or his designee; and six additional members “experienced in 
fields relevant to health care for professional athletes,” three appointed by the Commissioner and three by 
the NFLPA Executive Director. The ACC is to “provide advice and guidance regarding the provision of 
preventive, medical, surgical, and rehabilitative care for players by all clubs.”1809 

Accrued Season: Generally speaking, a season in which an NFL player is on a club’s roster for at least 
six games. 

AHMS: See Athlete Health Management System. 

AMA: See American Medical Association. 

American Medical Association (“AMA”): a voluntary professional association for physicians and the 
source of the predominant code defining ethical medical practice. 

Anti-Drug Program: The NBA-NBPA policy prohibiting players from using PES and drugs of abuse.  

Athlete Health Management System (“AHMS”): The NHL’s electronic medical records system. 

Big Four: A label sometimes used to collectively describe the NFL, MLB, NBA, and NHL, due to 
similarities in their structures and positions in the American sports landscape.  

Board of Certification for the Athletic Trainer: The accredited certification program for entry-level 
athletic trainers, which sets the standards and codes of conduct for the practice of athletic training. 

BOC: See Board of Certification for the Athletic Trainer. 

Canadian Athletic Therapists Association (“CATA”): A voluntary professional membership 
association for certified athletic trainers across all levels of competition in Canada. CATA’s American 
counterpart is NATA.  

Canadian Football League (“CFL”): A professional football league consisting of nine member clubs, 
all of which are located in Canada. The CFL began play in 1958, has its headquarters in Toronto, and is 
currently looking for a new Commissioner. The CFL’s 2015 revenues were an estimated $200 million. 

Canadian Football League Players Association (“CFLPA”): A labor organization representing CFL 
players. The CFLPA was formed in 1965,1810 has its headquarters in Stoney Creek, Ontario; and is led by 
President Scott Flory, a 15-year CFL veteran. 

Canadian Interuniversity Sport: The organization that governs intercollegiate athletics in Canada. CIS’ 
American counterpart is the NCAA. 

CATA: See Canadian Athletic Therapists Association. 

CBA: See Collective Bargaining Agreement. 

CFL: See Canadian Football League. 
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CFLPA: See Canadian Football League Players Association. 

CIS: See Canadian Interuniversity Sport. 

Club: A professional sports franchise. 

COBRA: See Consolidated Omnibus Budget Reconciliation Act. 

Collective Bargaining Agreement (“CBA”): “A contract between an employer and a labor union 
regulating employment conditions, wages, benefits, and grievances.”1811 Each of the sports leagues is 
governed by a CBA.  

Commissioner: The Chief Executive Officer of a league. 

Consolidated Omnibus Budget Reconciliation Act (“COBRA”): A federal law that requires 
continuation coverage to be offered to covered employees, their spouses, former spouses, and dependent 
children when group health coverage would otherwise be lost due to certain specific events, including, as 
would be relevant in the NFL, “the termination (other than by reason of such employee’s gross 
misconduct), or reduction of hours, of the covered employee’s employment.”1812 

Credited Season: Generally speaking, a season in which an NFL player is on a club’s roster for at least 
three games. 

Disability & Neurocognitive Benefit Plan: Provides eligible NFL players with disability benefits, 
including benefits based on neurocognitive disability.  
 
Disabled List (“DL”) (MLB): A roster designation for MLB players who are injured and are unable to 
play. The MLB has a 60-day, 10-day, and 7-day DL. Players on the Disabled List do not count towards 
the club’s 25-man roster. 
 
Disabled List (“DL”) (MLS): A roster designation for MLS players who are injured and are unable to 
play. The player must remain on the DL for a minimum of six matches. 
 
DL: See Disabled List. 

Draft: A process by which a league’s clubs (or, in the case of MLS, the league itself) select players to 
join the league. Players selected are typically college or high school student-athletes, but, in some sports, 
can also include international players. 

eBIS: See Electronic Baseball Information System. 

Electronic Baseball Information System (“eBIS”): An electronic system that MLB clubs use to 
complete the Standard Form of Diagnosis for Disabled List applications and which links with players’ 
electronic medical records. 

ESDI: See Exceptional Student-Athlete Disability Insurance Program. 

Exceptional Student-Athlete Disability Insurance Program (“ESDI”): An NCAA insurance program 
available to collegiate student-athletes who demonstrate that they have the potential to be selected in the 
first three rounds of the NHL Draft, the first two rounds of the NFL Draft, or the first round of the NBA, 
MLB, or Women’s National Basketball Association Draft, and which pays the student-athletes a lump 
sum payment 12 months after determining that the player has suffered permanent total disability. 
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Exclusive Rights Player: A player whose contract has expired but, because he only has a minimal 
amount of experience—which varies among the leagues—can only sign a contract with his prior club 
provided that club offers him a contract that meets the minimum requirements outlined in the CBA. 
Exclusive Rights Players have no leverage and thus generally must accept the contract offered by the 
club, which is typically for or near the league minimum.  

Extended Injury Protection: An Injury Protection benefit that permits an NFL player to earn 50% of his 
salary up to $500,000 for the second season after suffering an injury that prevented the player from 
continuing to play. See also Injury Protection. 

Fédération Internationale de Médecine du Sport (“FIMS”): The world’s leading sports medicine 
organization, comprised of national sports medicine associations across five continents which seeks to 
maximize athlete health and performance.  

FIMS: See Fédération Internationale de Médecine du Sport. 

Former Player Life Improvement Plan: A medical plan that permits qualifying former NFL players 
(and in some cases their dependents) not otherwise covered by health insurance to receive reimbursement 
for medical costs for “joint replacements, prescription drugs, assisted living, Medicare supplemental 
insurance, spinal treatment, and neurological treatment.”  
 
Free Agency: A system by which players are able to sign contracts with new clubs after a certain number 
of seasons played, provided their prior contract is expired. See Unrestricted Free Agent and Restricted 
Free Agent. 

Health and Injury Tracking System (“HITS”): An electronic system linked to MLB players’ electronic 
medical records that allows MLB to monitor, study, and analyze injuries in baseball. 

HealtheAthlete: An electronic medical record system used by NBA and MLS clubs. 

Health Reimbursement Account (NBA): A program that helps to pay out-of-pocket healthcare expenses 
after players are no longer employed by an NBA club.  
 
Health Reimbursement Account (NFL): A program that helps to pay out-of-pocket healthcare expenses 
after players are no longer employed by an NFL club and after the period of extended medical coverage 
under the NFL Player Insurance Plan that is paid by the NFL has ended.  
 
HITS: See Health and Injury Tracking System. 

Injured List: A roster designation for CFL players who are injured and are unable to play. The CFL has 
either a six-game or one-game Injured List. Players on either Injured List do not count towards the club’s 
44-man roster. 

Injured Non-Roster List: A roster designation for NHL players who fail the pre-season physical. Players 
on the Injured Non-Roster List do not count towards the club’s 23-man roster. 

Injured Reserve (“IR”) (NFL): A roster designation for players who are injured and are unable to return 
that season, with the exception of one player per season per club who can be placed on the IR but 
designated to be able to return. Players on IR do not count towards the club’s 53-man Active/Inactive 
List. 

Injured Reserve (“IR”) (NHL): A roster designation for players who are injured and are unable to return 
for a minimum of seven days. Players on IR do not count towards the club’s 23-man roster. 
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Injury Protection: A benefit available to NFL players where the player has met the following criteria: 
(1) “[t]he player must have been physically unable, because of a severe football injury in an NFL game or 
practice, to participate in all or part of his club’s last game of the season, as certified by the club physician 
following a physical examination after the last game; or the player must have undergone club-authorized 
surgery in the off-season following the season of injury; and (2) [t]he player must have undergone 
whatever reasonable and customary rehabilitation treatment his club required of him during the off-season 
following the season of injury; and (3) [t]he player must have failed the pre-season physical examination 
given by the club physician for the season following the season of injury because of such injury and as a 
result his club must have terminated his contract for the season following the season of injury.” In 2016, 
an NFL player could receive Injury Protection in “an amount equal to 50% of his Paragraph 5 Salary for 
the season following the season of injury, up to a maximum payment of” $1,150,000. A player is only 
entitled to Injury Protection once in his career.1813 See also Extended Injury Protection. 

Injury Report: Generally, a list of injured players, each injured player’s type or location of injury, and 
the injured player’s status for the upcoming game. The detail provided by each league’s Injury Report 
varies. 

Intervention Program: A program for testing, evaluating, and treating NFL players pursuant to the 
Substance Abuse Policy. 

IR: See Injured Reserve. 

Joint Committee on Player Safety and Welfare (“Joint Committee”): An NFL-NFLPA committee 
consisting of three club representatives and three NFLPA representatives which discusses “player safety 
and welfare aspects of playing equipment, playing surfaces, stadium facilities, playing rules, player-coach 
relationships, and any other relevant subjects.”1814 The Joint Committee is merely advisory and has no 
binding decision-making authority.  

Joint Committee on Players’ Safety and Welfare: A CFL-CFLPA committee which discusses player 
safety and welfare aspects of playing equipment, playing surfaces, stadium facilities, playing rules, 
player-coach relationships, drug abuse prevention programs, and any other relevant subjects.  

Joint Drug Prevention and Treatment Program (“Joint Program”): The MLB-MLBPA policy 
prohibiting players from using PES and drugs of abuse.  

Joint Health and Safety Committee: An NHL-NHLPA committee consisting of five members from 
each party, and which is responsible for “mak[ing] recommendations to the NHL and the NHLPA for 
consideration and approval regarding all issues related to Player health and regarding the safety of the 
playing environment.”1815 

Joint Program: See Joint Drug Prevention and Treatment Program. 

Joint Safety Committee: An MLS-MLSPU committee that is responsible for making “recommendations 
to the Commissioner concerning safety procedures.”1816 

Legacy Benefit: As part of the 2011 CBA, the NFL contributed $620 million in benefits to players who 
played prior to 1993 through credits as part of the Retirement Plan. Players who played before 1975 
received a $124-per-month credit and those who played between 1975 and 1992 received a $108-per-
month credit.  
 
Long Term Care Insurance Plan: Provides medical insurance to cover the costs of long-term care for 
NFL players (but not their family members).  
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Major League Baseball (“MLB”): The world’s premier professional baseball organization, consisting of 
30 member clubs. MLB began play in 1903, has its headquarters in New York City, and is led by 
Commissioner Rob Manfred. MLB’s 2015 revenues were an estimated $10 billion. 

Major League Baseball Players Association (“MLBPA”): A labor organization representing MLB 
players. The MLBPA was formed in 1953,1817 has its headquarters in New York City and is led by 
Executive Director Tony Clark, a 15-year MLB veteran. 

Major League Baseball Players Benefit Plan: A comprehensive plan to MLB players and former MLB 
players that includes pension, investment, disability, and insurance components. 

Major League Soccer (“MLS”): A professional soccer league consisting of 20 clubs. MLS began play in 
1996, has its headquarters in New York City, and is led by Commissioner Don Garber. MLS’ 2016 
revenues were an estimated $600 million. 

Major League Soccer Players Union (“MLSPU”): A labor organization representing MLS players. The 
MLSPU was formed in 2003,1818 has its headquarters in Bethesda, Maryland, and is led by Executive 
Director Bob Foose.  

MLB: See Major League Baseball. 

MLB Team Physicians Association (“MLBTPA”): A voluntary professional membership association 
for MLB club doctors. MLBTPA’s “mission is to maintain the earned trust of the athletes and teams of 
Major and Minor League Baseball, as well as the public, by providing the highest quality medical care 
and services aimed at securing and enhancing their safety, health and well-being.”1819   

MLBTPA: See MLB Team Physicians Association. 

MLS Team Physicians Society (“MLSTPS”): A voluntary professional membership association for 
MLS club doctors. MLSTPS’ stated mission is “[t]o be a global leader and collaborator in the science of 
soccer medicine focused on research, education and athlete care.”1820 

MLS: See Major League Soccer. 

MLSTPS: See MLS Team Physicians Society. 

NATA: See National Athletic Trainers Association. 

National Athletic Trainers Association (“NATA”): A voluntary professional membership association 
for certified athletic trainers across all levels of competition. NATA’s stated mission “is to enhance the 
quality of health care provided by certified athletic trainers and to advance the athletic training 
profession.”  NATA’s Canadian counterpart is CATA. 

National Basketball Association (“NBA”): The world’s premier professional basketball league, 
consisting of 30 member clubs. The NBA began play in 1946, has its headquarters in New York City, and 
is led by Commissioner Adam Silver. The NBA’s 2016–17 revenues are projected to be $5.2 billion.  

National Basketball Athletic Trainers Association (“NBATA”): A voluntary professional membership 
association for NBA club athletic trainers.  

National Basketball Players Association (“NBPA”): A labor organization representing NBA players. 
The NBPA was formed in 1954,1821 has its headquarters in New York City, and is led by Executive 
Director Michelle Roberts. 
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National Collegiate Athletic Association (“NCAA”): A non-profit unincorporated association 
headquartered in Indianapolis through which America’s colleges and universities govern their athletic 
programs. The NCAA consists of over 1,200 member institutions, all of which participate in the creation 
of NCAA rules and voluntarily submit to its authority.  

National Hockey League (“NHL”): The world’s premier professional hockey league, consisting of 30 
members clubs. The NHL began play in 1917, has its headquarters in New York City, and is led by 
Commissioner Gary Bettman. The NHL’s 2015–16 revenues were an estimated $4.1 billion.   

National Hockey League Players Association (“NHLPA”): A labor organization representing NHL 
players.  The NHLPA was formed in 1957, has its headquarters in Toronto, and is led by Executive 
Director Don Fehr, who served as Executive Director of the MLBPA from 1985–2009. 

National Football League (“NFL”): The world’s premier professional football league, consisting of 32 
member clubs. The NFL began play in 1920, has its headquarters in New York City, and is led by 
Commissioner Roger Goodell. The NFL’s 2017 revenues are estimated to reach $14 billion. 

National Football League Players Association (“NFLPA”): A labor organization representing NFL 
players. The NFLPA was formed in 1956,1822 has its headquarters in Washington, DC, and is led by 
Executive Director DeMaurice Smith. 

National Labor Relations Act (“NLRA”): A federal labor law statute which governs labor relations 
between employees and employers in the private sector and obligates both sides to negotiate in good faith 
concerning the wages, hours, and other terms and conditions of employment. 

National Labor Relations Board (“NLRB”): An independent agency of the United States government 
responsible for administering and enforcing the provisions of the NLRA, including investigating and 
remedying unfair labor practices. 

NBA: See National Basketball Association. 

NBATA: See National Basketball Athletic Trainers Association. 

NBA Team Physicians Society (“NBATPS”): A voluntary professional membership association for 
NBA club doctors.  

NBATPS: See NBA Team Physicians Society. 

NCAA: See National Collegiate Athletic Association. 

NFL: See National Football League. 

NFL Injury Surveillance System (“NFLISS”): The standardized system, created in 1980, used by the 
NFL and NFL clubs to track and analyze NFL injuries and to provide data for medical research. Injury 
information is entered by club athletic trainers. Since 2011, the NFLISS is managed by the international 
biopharmaceutical services firm Quintiles. 

NFLISS: See NFL Injury Surveillance System. 

NFLPA: See National Football League Players Association. 

NFL Physicians Society (“NFLPS”): A voluntary professional membership association for NFL club 
doctors. NFLPS’ mission is “to provide excellence in the medical and surgical care of the athletes in the 
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National Football League and to provide direction and support for the athletic trainers in charge of the 
care for these athletes.” 

NFLPS: See NFL Physicians Society. 

NHL: See National Hockey League. 

NHL Team Physicians Society (“NHLTPS”): A voluntary professional membership association for 
NHL club doctors.  

NHLTPS: See NHL Team Physicians Society. 

NLRA: See National Labor Relations Act. 

NLRB: See National Labor Relations Board. 

Paragraph 5 Salary: An NFL player’s base salary.  Paragraph 5 salaries are typically non-guaranteed, 
except for better players and even then only for some seasons of the player’s contract. 

PBATS: See Professional Baseball Athletic Trainers Society. 

PED: See Performance-Enhancing Substance(s). 

PES: See Performance-Enhancing Substance(s). 

PES Policy: See Policy on Performance-Enhancing Substances. 

Performance-Enhancing Substance(s) (“PES”): Substances that have the potential to enhance a 
player’s performance in ways that the league, sports, and/or medical community has determined to be 
unfair, unnatural, and/or unsafe. Also sometimes referred to as “Performance-Enhancing Drugs.”  

PFATS: See Professional Football Athletic Trainers Society. 

PHATS: See Professional Hockey Athletic Trainers Society. 

Physically Unable to Perform (“PUP”) List: A roster designation for NFL players who have failed the 
pre-season physical and are unable to participate in training camp but are expected to be able to play later 
in the season. A player on the PUP List cannot practice or play until after the sixth game of the regular 
season and does not count towards the club’s 53-man Active/Inactive List during that time. 
 
Player Annuity Program: An NFL plan that provides deferred compensation to players.  
 
Player Insurance Plan: An NFL player insurance plan that provides players and their family with life 
insurance, accidental death and dismemberment insurance, medical coverage, dental coverage, and 
wellness benefits. The wellness benefits include access to clinicians for mental health, alcoholism, and 
substance abuse; child and parenting support services; elder care support services; pet care services; legal 
services; and, identity theft services.  

Players’ Pension Plan: A plan that provides pension benefits to NBA players who have at least three 
years of service in the league. 

Policy and Program on Substances of Abuse (“Substance Abuse Policy”): The NFL-NFLPA policy 
prohibiting players from using common street drugs, such as cocaine, marijuana, amphetamines, opiates, 
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opioids, PCP, and MDMA (ecstasy). The Substance Policy includes treatment and disciplinary 
provisions. 

Policy on Performance-Enhancing Substances (“PES Policy”): The NFL-NFLPA policy prohibiting 
players from using PES. The PES Policy includes disciplinary but not treatment provisions. 

Post-Career Income Plan: A retirement plan that purchases annuities for NBA players to provide a 
source of post-employment income. 

Professional Baseball Athletic Trainers Society (“PBATS”): A voluntary professional membership 
association for MLB club athletic trainers. “PBATS mission is to serve as an educational resource for the 
Major League and Minor League Baseball athletic trainers. PBATS serves its members by providing for 
the continued education of the athletic trainer as it relates to the profession, helping to improve his 
understanding of sports medicine so as to better promote the health of his constituency—professional 
baseball players.”1823   

Professional Football Athletic Trainers Society (“PFATS”): A voluntary professional membership 
association for NFL club athletic trainers.  

Professional Hockey Athletic Trainers Society (“PHATS”): A voluntary professional membership 
association for NHL club athletic trainers.  

Professional Soccer Athletic Trainers Society (“PSATS”): A voluntary professional membership 
association for MLS club athletic trainers.  

Prohibited Substances Committee: A committee consisting of one NBA representative, one NBPA 
representative, and three jointly selected representatives who advise the NBA and NBPA on its anti-drug 
policy. 

PSATS: See Professional Soccer Athletic Trainers Society. 

Restricted Free Agent: A player whose contract has expired and who can sign a contract with any club. 
However, because the player has only a certain (but more than minimal) amount of experience (which 
varies among the leagues), the player’s prior club is entitled to a right of first refusal on a contract offered 
by another club. But, the prior club only retains the right of first refusal if it had already made an offer 
meeting certain minimal criteria outlined in the CBA (“Qualifying Offer”). Additionally, if the player 
signs with a new club, his prior club will be entitled to some form of compensation, typically draft picks. 
Restricted Free Agents have minimal leverage as clubs generally prefer not to pay the required 
compensation to the prior club. See also Unrestricted Free Agent. 
 
Retiree Medical Plan: An NBA plan that provides health insurance to former NBA players. 
 
Retirement Plan (NFL): An NFL retirement plan that provides eligible players with retirement benefits, 
and offers survivor benefits for players’ wives and family.  
 
Retirement Plan (NHL): An NHL retirement plan that provides eligible players with retirement and 
disability benefits. 
 
Safety and Health Advisory Committee (“SHAC”): A committee comprised of representatives of MLB 
clubs and the MLBPA, formed to “deal with emergency safety and health problems” and to review player 
working conditions.1824 
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Salary Cap: Generally, the maximum amount of money that a club can spend on its players’ salaries 
collectively in a season. In MLB, the “salary cap” is called the Tax Threshold. 

Second Career Savings Plan: A 401(k) plan that helps NFL players save for retirement in a tax-favored 
manner. All NFL players are eligible for the Plan, regardless of the number of Credited Seasons.  
 
Severance Pay: A benefit available to NFL players as severance for each Credited Season.  
 
Substance Abuse Policy: See Policy and Program on Substances of Abuse. 

Termination Pay: An NFL player benefit whereby a player who has at least four years of credited 
service under the Retirement Plan is eligible to receive the unpaid balance of his Paragraph 5 Salary for a 
season after having had his contract terminated during that season, provided he was on the club’s 
Active/Inactive List for at least one game that season. A player is entitled to Termination Pay only once 
during his career. 

Therapeutic Use Exemption (“TUE”): A policy that permits an athlete to use a banned substance 
without violating a drug policy for the treatment of a diagnosed medical condition. 

TUE: See Therapeutic Use Exemption. 

Tuition Assistance Plan: A benefit that entitles qualifying current and former NFL players to 
reimbursement for tuition, fees, and books from attending an eligible education institution.  
 
UEFA: See Union of European Football Associations. 
 
Union of European Football Associations (“UEFA”): A European soccer organization whose members 
generally include the best soccer clubs in the world and who play in some of the best soccer leagues in the 
world (such as the English Premier League and Spain’s La Liga).  
 
Unrestricted Free Agent: A player whose contract has expired and, because he has a higher level of 
experience (defined variously across the leagues), can sign a contract with any club without his prior club 
retaining any rights concerning the player. Unrestricted Free Agents have far more leverage and options 
as compared to Exclusive Rights Players or Restricted Free Agents. Becoming an Unrestricted Free Agent 
is an important opportunity that allows players to offer their services to any and all clubs at the highest 
price the market will bear (within the confines of the CBA). See also Free Agency and Restricted Free 
Agent. 

VEBA: See Voluntary Employees’ Beneficiary Association. 

Voluntary Employees’ Beneficiary Association (“VEBA”): Provides employees with benefits as 
permitted under Section 501(c)(9) of the Internal Revenue Code, such as “life, sick, accident, or similar 
benefits [for] members or their dependents, or designated beneficiaries.”1825   

WADA: See World Anti-Doping Agency. 

World Anti-Doping Agency: An international agency funded by sports organizations and governments 
with its principal focus on eliminating the use of PES in sports. WADA publishes annually a “Prohibited 
List” that lists prohibited substances. The WADA Code and the Prohibited List are the governing anti-
doping documents of all Olympic sports organizations and most sports organizations worldwide. 
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Workers’ Compensation: A state-based system which provides workers injured during the course of 
their employment with wages and medical benefits and which, as a tradeoff, generally bars employees 
from suing their employers and co-employees for negligence.  
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Additionally, the NBA added clubs prior to the 1989–90, 1995–96 and 2004–05 seasons. 
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465 This statistic was calculated by adding together the number of players who played in at least one NBA game in 
each of the 17 seasons covered by the Drakos study. During the seasons in question, a range of 353 to 464 players 
would make an appearance in an NBA game during any given season.  
466 Mark C. Drakos, Benjamin Domb, Chad Starkey, Lisa Callahan, Answorth A. Allen, Injury in the National 
Basketball Association: A 17-Year Overview, 2 Sports Health 284, 287 (2010). The Drakos Study provided the total 
number of game-related injuries by body part. To obtain the figures in this Report, we divided these totals by the 17 
seasons of the study. 
467 Id. at 288. There were 1,066 ankle sprains during the 17 years of the study, equaling 62.7 per year (1,066/17). 
468 Id.  
469 Jeff Stotts, Only 9 NBA Players Got Concussion This Year, FiveThirtyEight (May 21, 2014, 1:43 pm), 
http://fivethirtyeight.com/datalab/only-9-nba-players-got-concussions-this-year/, archived at http://perma.cc/KY4L-
B32Y. 
470 This data was gathered from basketball-reference.com.  
471 Susan Konig, Financial Planning for the Pros, 34 Registered Representative (Apr. 2010), available at 2010 WLNR 
26366417. 
472 If we assume that the total number of player injuries in a season has remained constant at the mean of 369.8 
observed during the period studied in the Drakos Study, we can calculate that the 9 concussions that occurred during 
the 2013–14 season represented 2.4% of all player injuries (369.8/9). Nevertheless, because the data is not from the 
same year, this calculation method is of questionable validity. 
473 See Larry Coon, NBA Salary Cap FAQ, CBA FAQ, July 8, 2015, http://www.cbafaq.com/salarycap.htm#Q79, 
archived at http://perma.cc/X3CS-F58N; NBA CBA, Art. XXIX § 2. 
474 Coon, supra n. 473. 
475 Id. 
476	This	information	was	provided	by	the	NBA	-	we	did	not	review	the		policy	directly.	
477 2017 NBA CBA, Art. XXII, § 4(d). 
478 2017 NBA CBA, Art. XXII, § 4(e). 
479 Athlete Health Management System, Athlete RMS, http://athleterms.com/Solutions/AHMSPro.aspx (last visited 
Sept. 22, 2015), archived at http://perma.cc/7L67-4AZT.  
480 Carly D. McKay et al., The Epidemiology of Professional Ice Hockey Injuries: A Prospective Report of Six NHL 
Seasons, 48 Brit. J. Sports Med. 57, 57 (2014). 
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482 Id. 
483 Id. 
484 Id. at 61. 
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487 See id. at 59.  
488 Id.  
489 Id. at 60. 
490 There are 82 games per season and 30 NHL clubs. Thus, this statistic was determined by multiplying 82 by 15 (30 
NHL clubs divided by 2 clubs per game) by the 6 seasons in the study. 
491 This statistic is calculated by dividing the total number of regular season game injuries from 2006–12 (4,368) by 
the total number of game exposures over the same time period (299,136). The 299,136 statistic is calculated by 
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493 Id. at 59.  
494 Id. at 60. 
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495 An additional study on concussions in the NHL worth considering is Michael G. Hutchison et al., A systematic 
video analysis of National Hockey League (NHL) concussions, part 1: who, when, where and what? Br. J. Sports 
Med. 1 (2013). This study analyzed the situational factors associated with concussions in the NHL, such as contact 
with an opponent and position. The study analyzed concussions that occurred during the 2006–07, 2007–08, 2008–
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study is not the best data for determining the number of concussions that occur during an NHL regular season.  
496 Richard A. Wennberg & Charles H. Tator, Concussion Incidence and Time Lost from Play in the NHL During the 
Past Ten Years, 35 Can. J. Neurological Sci. 647, 649 (2008). 
497 See id. at 649. 
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game involves two clubs, you then divide the total number of games (23,862) by 2 to reach the number of unique 
games. 
500 Id. at Table 2. 
501 The NHL/NHLPA Concussion Program, launched in 1997, was the first professional sports working group program 
that addressed concussions. See Frequently Asked Questions About Concussions, Nat’l Hockey League, Feb. 7, 
2011, http://www.nhl.com/ice/news.htm?id=551900, archived at http://perma.cc/63YK-8C8H. Through input from the 
NHLPA, physicians, and athletic trainers, the Concussion Program has sought to better understand concussions. See 
id. The Program has resulted in the implementation of mandatory neurophysiological baseline testing for all players, 
as well as changes to rules, equipment, and the playing environment. Id. 
502 Brian Benson et al., A Prospective Study of Concussions Among National Hockey League Players During Regular 
Season Games: The NHL-NHLPA Concussion Program, 183 Can. Med. Ass’n J. 905 (2011). 
503 See id. 
504 Id. at 907. 
505 This statistic was calculated by dividing 559 concussions by 8,241 regular season games. The 8,241 regular 
season game statistic was calculated using the same methodology as described in footnote dd. 
506 See footnote bb for an explanation of this assumption. 
507 This statistic was calculated by multiplying 8,241 regular season games (see footnote dd for methodology) by 38 
players per game.  
508 See id. 
509 James Wisniewski, NHL still grappling with concussions, ESPN, June 8, 2014, 
http://espn.go.com/nhl/playoffs/2014/story/_/id/11051889/nhl-says-concussions-decreased-protocol-remains-
imperfect, archived at http://perma.cc/YD2R-CPUE (“According to data from STATS provided to The Associated 
Press, there were 53 concussions during the regular season, a sharp decline from the 78 reported during the 
league’s last full season two years ago.”) 
510 This statistic is calculated by dividing 82 by regular season games by 48 regular season games and multiplying it 
by 78 concussions that occurred during the shortened 2012–13 regular season. 
511 The number of games in the 2012–13 season is calculated by multiplying 30 clubs x 48 regular season games and 
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512 This statistic was calculated by dividing 1,950 regular season games over the two seasons by 131 concussions. 
513 This statistic was calculated by dividing 131 concussions by 1,950 regular season games. 
514 This statistic is calculated by multiplying 1,950 regular season games over the two seasons by 38 players. 
515 The study provides the following number of players for each season: 840 in 2006-07; 843 in 2007-08; 837 in 2008-
09; 838 in 2009-10; 891 in 2010-11; and, 895 in 2011-12. See McKay at 58. 
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529 Stu Hackel, The Morning Skate: N.H.L.’s New Injury-Disclosure Policy Draws Heavy Criticism, Slapshot Blog, N.Y. 
Times (Nov. 10, 2008, 3:26 p.m.), http://slapshot.blogs.nytimes.com/2008/11/10/the-morning-skate-nhls-new-injury-
disclosure-policy-draws-heavy-criticism/, archived at http://perma.cc/X5FS-JD9Q.  
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archived at http://perma.cc/7KDB-B6Q6; see also NHL Injuries, ESPN, http://espn.go.com/nhl/injuries (last visited 
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532 See Chris Zelkovich, CFL Concussions Not Always Revealed to Fans, Toronto Star, Apr. 7, 2011, 
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535 The nine CFL clubs each play 18 regular season games, for a total of 81 games. In addition, there are five playoff 
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https://cfldb.ca/glossary/rosters/ (last visited Sept. 22, 2015), archived at http://perma.cc/77LF-2E4Y.  
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analysis of the policy issues covered in this Chart.  
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2017 NBA CBA, Art. XXII, § 4(e). 
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597 See, e.g., Mark A. Hall, et al., Health Care Law and Ethics 168–69 (2003) (collecting cases and statutes for the 
proposition that doctors have both common law and statutory obligations to keep patient information confidential); 
Health Insurance Portability and Accountability Act (“HIPAA”), 45 C.F.R. § 164.502 (prohibiting use or disclosure of 
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	 248	
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602 Mike Florio, Concussions take on a strategic component, ProFootballTalk (Jan. 23, 2012, 10:09 PM), 
http://profootballtalk.nbcsports.com/2012/01/23/concussions-take-on-a-strategic-component/, archived at 
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information, the NFL has struggled at times to strike the right balance. To create a sense of transparency (and in turn 
to discourage gamblers from pursuing inside information by cozying up to players, coaches, and other team 
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of team cohesion.”) 
606 See NFL League Policies for Players, 52–58 (2013) (“League policy strictly prohibits NFL Personnel [including 
players] from participating in or facilitating any form of illegal gambling,” “League policy prohibits advertising or 
promotional activities by NFL Personnel [including players] that reasonably can be perceived as constituting affiliation 
with or endorsement of gambling or gambling-related activities”). 
607 See Christopher R. Deubert, I. Glenn Cohen, Holly Fernandez Lynch, Protecting and Promoting the Health of NFL 
Players: Legal and Ethical Analysis and Recommendations, § 18(A) (2016). 
608 See Michael B. Engle, The No-Fantasy League: Why the National Football League Should Ban Its Players from 
Managing Personal Fantasy Football Teams, 11 DePaul J. Sports L. & Contemp. Probs. 59, 85 (2015) (discussing 
Karras and Hornung cases). 
609 Additionally, gambling on football represents approximately 45% of all legal gambling. See David Purdum, 
Wagers, Bettor Losses Set Record, ESPN (Jan. 30, 2015), http://espn.go.com/chalk/story/_/id/12253876/nevada-
sports-bettors-wagered-lost-more-ever-2014, archived at http://perma.cc/RKR8-WPD7. Thus, there is substantially 
less gambling in the other sports, which might explain their less robust injury reporting policies. 
610 For examples of such studies in high school and college sports, see Barry P. Boden et al., Catastrophic Injuries in 
Pole Vaulters, A Prospective 9-Year Follow-up Study, 40 Am. J. Sports Med. 1488 (2012); Frederick O. Mueller and 
Robert C. Cantu, Catastrophic injuries and fatalities in high school and college sports, fall 1982–spring 1988, 22 Med. 
& Sci. in Sports & Exercise 737 (1990). 
611 Some of the studies discussed in this Report were the result of the leagues’ willingness to provide some injury 
data upon request. While it is commendable that the leagues occasionally provide the data when requested, this does 
not entirely address the concerns outlined in Recommendation 1. 
612 Christopher R. Deubert, I. Glenn Cohen, Holly Fernandez Lynch, Protecting and Promoting the Health of NFL 
Players: Legal and Ethical Analysis and Recommendations, Recommendation 17:1-B (2016). 
613 See The Datalys Center for Sports Injury Research and Prevention, NCAA, http://www.ncaa.org/health-and-
safety/medical-conditions/datalys-center-sports-injury-research-and-prevention (last visited Aug. 3, 2016), archived at 
https://perma.cc/2M75-B24L. 
614 See, e.g., Data transparency, GlaxoSmithKline, http://www.gsk.com/en-gb/behind-the-science/innovation/data-
transparency (last visited June 20, 2016), archived at https://perma.cc/M5HN-NLHN; Frequently Asked Questions, 
the YODA Project, http://yoda.yale.edu/frequently-asked-questions-faqs#Data (last visited June 20, 2016), archived 
at https://perma.cc/2Z98-R7HC. 
615 This recommendation also appears as Recommendation 7:1-E in our Report Protecting and Promoting the Health 
of NFL Players: Legal and Ethical Analysis and Recommendations. Due to the fact that the recommendation was 
inspired by MLB’s concussion-specific DL list, we include it here as well. 
616 See Paul McCrory et al., Consensus statement on concussion in sport: the 4th Int’l Conference on Concussion in 
Sport held in Zurich, November 2012, 47 Br. J. Sports Med. 250, 251 (2013). 
617 Id. at 253. 



	 249	

																																																																																																																																																																																			
618 2012 MLB CBA, Att. 36, ¶ 2. 
619 See Paul McCrory et al., Consensus statement on concussion in sport: the 4th Int’l Conference on Concussion in 
Sport held in Zurich, November 2012, 47 Br. J. Sports Med. 250, 250–58 (2013) (discussing the challenges of and 
best practices for diagnosing concussions). 
620 See id. 
621 See id. at 252-58 (discussing generally the challenges of determining when an athlete has recovered from a 
concussion). 
622 We recognize that this new injured reserve list is subject to gaming by clubs, whereby a club might designate a 
player as concussed in order to add another player and effectively expand the roster. We do not view this this 
concern to be sufficient to outweigh the health benefits of the proposal. Moreover, all injury lists are subject to some 
risk of being gamed in this manner, and thus the issue is not unique to what we propose. 
623 Letter from Larry Ferazani, NFL, to authors (July 18, 2016). 
624 Id. 
625 Mike Florio, NFL tells teams to stop commenting about concussed players, ProFootballTalk (Nov. 11, 2016, 7:50 
PM), http://profootballtalk.nbcsports.com/2016/11/11/nfl-tells-teams-to-stop-commenting-about-concussed-players/, 
archived at https://perma.cc/Z7ML-ZP7W. 
626 Id. 
627 Christopher R. Deubert, I. Glenn Cohen, Holly Fernandez Lynch, Protecting and Promoting the Health of NFL 
Players: Legal and Ethical Analysis and Recommendations Recommendation 7:4-B (2016). 
628 Mike Florio, Disclosure of injury information continues to put NFL players in a delicate spot, ProFootballTalk (July 
10, 2015, 12:34 PM), http://profootballtalk.nbcsports.com/2015/07/10/disclosure-of-injury-information-continues-to-
put-nfl-players-in-a-delicate-spot/, archived at http://perma.cc/PYL4-KMRY (“many players would like to keep [injury 
information] secret, in order to keep an opponent from hitting, poking, and/or kicking the injured region.”) 
629 By “education-related benefits,” we mean programs that assist players to obtain or complete their college degree, 
or to obtain training for a second career. 
630 Many experts have recognized that “financial insecurity can cause people to ‘cut corners in ways that may affect 
their health and well-being,’ like spending less on food, clothing, or prescriptions.” Nadia N. Sawicki, Modernizing 
Informed Consent: Expanding the Boundaries of Materiality, Univ. Ill. L. Rev. (2016), citing Kevin R. Riggs and Peter 
A. Ubel, Overcoming Barriers to Discussing Out-of-Pocket Costs With Patients, 174 Jama Int. Med. 849 (2014); Peter 
A. Ubel, Amy P. Abernethy, and S. Yousuf Zafar, Full Disclosure—Out-of-Pocket Costs as Side Effects, 369 New 
Eng. J. Med. 1484  (2013). Indeed, to many, “financial well-being is certainly within the boundaries of most peoples’ 
concept of health.” Id., quoting Michael S. Wilkes and David L. Schriger, Caution: The Meter is Running: Informing 
Patients About Health Care Costs, 165 Western J. Med 74, 78 (1996) (noting that “discussions about the cost of care 
are an important part of the physician-patient relationship”).  
631 See Thomas Richardson et al., The relationship between personal unsecured debt and mental and physical 
health: A systematic review and meta-analysis, 33 Clinical Psychol. Rev. 8, 1148-62 (2013). 
632 Based on an average career length of approximately three years, the NFLPA has estimated that the average 
career earnings of an NFL player are $4 million after taxes. See Adam Molon, Why So Many Ex-NFL Players 
Struggle With Money, CNBC (Jan. 31, 2014, 12:29 PM), www.cnbc.com/id/101377457#, archived at 
http://perma.cc/F5YN-FJE2. Using an average salary of $1.9 million and an average career length of 3.5 years, 
others have estimated NFL players earn about $6.7 million in their careers, a figure largely on par with that of the 
NFLPA’s. See Nick Schwartz, The Average Career Earnings Of Athletes Across America’s Major Sports Will Shock 
You, USA Today, Oct. 24, 2013, http://ftw.usatoday.com/2013/10/average-career-earnings-nfl-nba-mlb-nhl-mls, 
archived at http://perma.cc/9DFP-WPQ2. However, the NFL has disputed the 3.5 years figure generally provided by 
the NFLPA, stating instead that players who actually make an NFL club have, on average, careers of about 6 years. 
See What is average NFL player’s career length? Longer than you might think, Commissioner Goodell says, NFL 
(Apr. 18, 2011), http://nflcommunications.com/2011/04/18/what-is-average-nfl-player%E2%80%99s-career-length-
longer-than-you-might-think-commissioner-goodell-says/, archived at http://perma.cc/PX5U-9SFK. Finally, it is 
important to point out that the average in this case does not reflect the median career earnings of NFL players, i.e., 
the career earnings of your typical NFL player—the calculation of which would depend on how you define the typical 
player.  
633 Pablo S. Torre, How (and Why) Athletes Go Broke, Sports Illustrated, Mar. 23, 2009, 
http://www.si.com/vault/2009/03/23/105789480/how-and-why-athletes-go-broke, archived at http://perma.cc/7KVD-
QA72.  
634 David R. Weir, et al., National Football League Player Care Foundation Study of Retired NFL Players 37, Inst. for 
Social Res. at Univ. of Mich. (2009), http://ns.umich.edu/Releases/2009/Sep09/FinalReport.pdf, archived at 
http://perma.cc/WY8A-HZ8Z.  
635 Kyle Carlson, et al., Bankruptcy Rates Among NFL Players with Short-Lived Income Spikes 8, Nat’l Bureau of 
Economic Res. (April 2015), http://www.nber.org/papers/w21085.pdf, archived at http://perma.cc/Y8A5-NJLZ. The 
study found that the rate of bankruptcy among the general population in the 25–34 year age group was very similar to 



	 250	

																																																																																																																																																																																			
the bankruptcy rate of NFL players. However, the general population’s average income is almost certainly 
substantially less than that of the average NFL player.  
636 Linda Holmes, ESPN’s ‘Broke’ Looks At The Many Ways Athletes Lose Their Money, NPR (Oct. 2, 2012, 1:35 
PM), http://www.npr.org/blogs/monkeysee/2012/10/02/162162226/espns-broke-looks-at-the-many-ways-athletes-
lose-their-money, archived at https://perma.cc/VPK7-QLBX. 
637 See Jim Baumbach, Life After Football, Newsday, Jan. 22, 2015,  
http://data.newsday.com/projects/sports/football/life-football/, archived at http://perma.cc/77DP-LUUE.  
638 Pablo S. Torre, How (and Why) Athletes Go Broke, Sports Illustrated, Mar. 23, 2009, 
http://www.si.com/vault/2009/03/23/105789480/how-and-why-athletes-go-broke, archived at http://perma.cc/7KVD-
QA72. 
639 See Ken Belson, When Settlement Buys Time, N.Y. Times, Jul. 19, 2014, 
http://www.nytimes.com/2014/07/19/sports/football/former-nfl-players-make-difficult-choice-in-opposing-concussion-
settlement.html, archived at http://perma.cc/5P3D-94A8; Sally Jenkins and Rick Maese, Do No Harm: Who Should 
Bear The Costs Of Retired NFL Players’ Medical Bills? Wash. Post, May 9, 2013, 
http://www.washingtonpost.com/sports/redskins/do-no-harm-who-should-bear-the-costs-of-retired-nfl-players-
medical-bills/2013/05/09/2dae88ba-b70e-11e2-b568-6917f6ac6d9d_story.html, archived at http://perma.cc/VER2-
EM24. 
640 See, e.g., Melissa B. Jacoby, Teresa A. Sullivan, Elizabeth Warren, Rethinking the Debates over Health Care 
Financing: Evidence from the Bankruptcy Courts, 76 N.Y.U. L. Rev. 375 (2001) (empirical data demonstrating how 
many American families declare bankruptcy in the aftermath of illness or other healthcare crisis); Christopher Tarver 
Robertson, Richard Egelhof, Michael Hoke, Get Sick, Get Out: The Medical Causes of Home Mortgage Foreclosures, 
18 Health Matrix 65 (2008) (empirically demonstrating and discussing the role that health crises have in home 
foreclosures). 
641 Gabe Feldman, Closing the Floodgates: The Battle Over Workers’ Compensation Rights in California, 8 FIU L. 
Rev. 107, 109 (2012). 
642 Lex Larson, Workers’ Compensation Law, § 1.01 (Matthew Bender 2014). 
643 Lex Larson, Workers’ Compensation Law, § 1.03 (Matthew Bender 2014). 
644 Howard Berkes, Injured Workers Suffer As ‘Reforms’ Limit Workers’ Compensation Benefits, Nat’l Pub. Radio, 
Mar. 4, 2015, http://www.npr.org/2015/03/04/390441655/injured-workers-suffer-as-reforms-limit-workers-
compensation-benefits, archived at https://perma.cc/6MB8-56Y4 (discussing states’ reductions in maximum workers’ 
compensation benefits). 
645 See, e.g. 2011 NFL CBA, Art. 41, § 4. 
646 See, e g., 2011 CBA, App. A, ¶ 9. 
647 With the assistance of the NFLPA, we were able to gain access to lengthy summaries of NFL plan documents. 
648 These programs can be found at the NFL’s Player Engagement Department website at 
https://www.nflplayerengagement.com. 
649 See NFLPA Externship Program Enters Second Year, Nat’l Football League Players Ass’n, Feb. 23, 2015, 
https://nflpa.com/news/all-news/nflpa-externship-program-enters-second-year, archived at https://perma.cc/AZX7-
G8AY; Active Players – Grow Experience, Nat’l Football League Players Ass’n, https://nflpa.com/active-
players/playerdevelopment/experience (last visited Apr. 7, 2015), archived at https://perma.cc/AZX7-G8AY; A 
Winning Team: Kelley School of Business and the NFLPA, Kelley Sch. of Bus.,  
https://nflpawebqa.blob.core.windows.net/media/Default/PDFs/Player%20Development/NFLPA-
Kelley_%20Program.pdf (last visited Apr. 7, 2015), archived at https://perma.cc/E4UJ-N6CT. 
650 These programs are discussed in Appendices D and E of our Report, Protecting and Promoting the Health of NFL 
Players: Legal and Ethical Analysis and Recommendations. 
651 See Bert Bell/Pete Rozelle NFL Player Retirement Plan (Apr. 1, 2012) § 1.11 (defining “Credited Season“); 2011 
CBA, Art. 26, § 2 (same). 
652 2011 CBA, Art. 12, § 6(c)(i). 
653 2011 CBA, Art. 1. 
654 2011 CBA, Art. 12, § 2. 
655 2011 CBA, Art. 12, § 6(c)(v). 
656 The summary provided in this Section comes from reviewing a Summary Plan Description for the Severance Pay 
Plan prepared for NFL players by the NFL Management Council, the administrators of the Severance Pay Plan. 
657 Pursuant to the terms of the 2006 CBA, the NFL was not required to fund several benefit plans, including the 
Severance Pay Plan, in 2010 if the 2010 season was not played with a Salary Cap—a situation that would only exist 
if the NFL and NFLPA were unable to agree to an extension of the CBA, which is what actually transpired. See 2006 
CBA, Art. L; Art. LVI. These provisions were included as “poison pills,” designed to encourage the NFL and NFLPA to 
agree to a new CBA before the prior version expired. 
658 The summary provided in this Section comes from reviewing a Summary Plan Description for the Bert Bell/Pete 
Rozelle NFL Player Retirement Plan (“Retirement Plan”) prepared for NFL players by the Retirement Board, the 
administrators of the Retirement Plan. 



	 251	

																																																																																																																																																																																			
659 Aaron Gordon, Battle for Benefits, Part 3: “Don’t Make Proud Men Beg”, Vice Sports (Sept. 18, 2015), 
https://sports.vice.com/en_us/article/battle-for-benefits-part-3-dont-make-proud-men-beg, archived at 
https://perma.cc/YP4J-8AGY. 
660 Id. 
661 See Mark Fainaru & Steve Fainaru, League of Denial: The NFL, Concussions, and the Battle for Truth 86–87 
(2013). 
662 Pursuant to the Employee Retirement Income Security Act (“ERISA”), individuals claiming entitlement to benefits 
under a retirement plan are entitled to bring a civil action to enforce or clarify their rights under the plan. 29 U.S.C. § 
1132(a). Former players routinely sue the Retirement Plan alleging they were wrongfully denied benefits, with mixed 
success. See, e.g., Atkins v. Bert Bell/Pete Rozelle NFL Player Retirement Plan, 694 F.3d 557 (5th Cir. 2012) (plan 
administrator’s determination that player was not entitled to additional benefits was not an abuse of discretion); Giles 
v. Bert Bell/Pete Rozelle NFL Player Retirement Plan, 925 F. Supp. 2d 700 (D.Md. 2012) (Retirement Board’s 
classification of participant’s disability as “Inactive” rather than “Football Degenerative” was not reasonable decision 
supported by substantial evidence in the record); Moore v. Bert Bell/Pete Rozelle NFL Player Retirement Plan, 282 
Fed.Appx. 599 (9th Cir. 2008) (Retirement Board’s decision to terminate player’s benefits was not based on 
reasonable interpretation of plan’s terms); Johnson v. Bert Bell/Pete Rozelle NFL Player Retirement Plan, 468 F.3d 
1082 (8th Cir. 2006) (plan administrator did not abuse its discretion in setting date of disability as time of disability 
determination by physician to whom plan had referred former player); Boyd v. Bert Bell/Pete Rozelle NFL Players 
Retirement Plan, 410 F.3d 1173 (9th Cir. 2005) (administrator did not abuse its discretion in rejecting retiree’s claim, 
given ambiguity as to cause of neurologic disability at issue); Courson v. Bert Bell NFL Player Retirement Plan, 75 F. 
Supp. 2d 424 (W.D.Pa. 1999) aff’d 214 F.3d 136 (3d Cir. 2000) (plan administrator’s determination that former player 
was not disabled was not arbitrary or capricious); Brumm v. Bert Bell NFL Retirement Plan, 995 F.2d 1433 (8th Cir. 
1993) (trustees’ interpretation of ERISA plan to allow higher level of disability benefits only in cases involving single, 
identifiable football injury, and excluding cases of disability resulting from football career’s overall impact on body, 
was unreasonable in light of plan’s goals). 
663 Oversight of the Nat’l Football League (NFL) Retirement System: Hearing Before the Comm. On Commerce, Sci. 
& Transp., 110th Cong. 1177 (2007), available at http://www.gpo.gov/fdsys/pkg/CHRG-110shrg76327/html/CHRG-
110shrg76327.htm, archived at https://perma.cc/RK38-GBYQ?type=pdf.  
664 Aaron Gordon, Battle for Benefits, Part 3: “Don’t Make Proud Men Beg”, Vice Sports (Sept. 18, 2015), 
https://sports.vice.com/en_us/article/battle-for-benefits-part-3-dont-make-proud-men-beg, archived at 
https://perma.cc/YP4J-8AGY. 
665 Id. 
666 The summary provided in this Section comes from reviewing a Summary Plan Description for the Player Annuity 
Plan prepared for NFL players by the Annuity Board, the administrators of the Player Annuity Plan. 
667 An annuity plan is one in which a person contributes money to an investment account and then, at a later date 
(typically in retirement), the account makes regular payments to the person. Definition of Annuity, Investopedia, 
http://www.investopedia.com/terms/a/annuity.asp (last visited Sep. 18, 2015), archived at http://perma.cc/CV69-
CQC7.  
668 See IRS Announces 2016 Pension Plan Limitations; 401(k) Contribution Limit Remains Unchanged at $18,000 for 
2016, Internal Revenue Service, Oct. 21, 2015, https://www.irs.gov/uac/Newsroom/IRS-Announces-2016-Pension-
Plan-Limitations%3B-401(k)-Contribution-Limit-Remains-Unchanged-at-$18,000-for-2016, archived at 
https://perma.cc/G28S-9K6R. 
669 “Vest” means “[t]o give (a person) an immediate, fixed right of present or future enjoyment.” BLACK’S LAW 
DICTIONARY (9th ed. 2009). In essence, “vesting” in a benefit or retirement plan generally means the individual has 
earned the right to the benefit or retirement plan, typically by meeting a minimum number of years of employment. 
670 The summary provided in this Section comes from reviewing a Summary Plan Description for the Second Career 
Savings Plan prepared for NFL players by the Savings Board, the administrators of the Second Career Savings Plan. 
671 A 401(k) is a retirement plan provided for in Section 401(k) of the Internal Revenue Code 26 U.S.C. § 401(k). 
Under a 401(k), employees contribute a certain percentage of their salary to an investment account before taxes are 
withheld from the salary. Taxes on the income are deferred until the employee withdraws money from the 401(k) 
account, which is generally not permitted until the employee reaches age 59½. An additional benefit of 401(k) plans is 
that often times employers contribute to the accounts and these contributions are also tax-deferred. See 401k Plans, 
Internal Revenue Service, http://www.irs.gov/Retirement-Plans/401k-Plans (last visited Sep. 18, 2015), archived at 
http://perma.cc/DN7N-WVKS.  
672 The Summary Plan Description for the Second Career Savings Plan does not specify whether a player who is 
employed by a club as a coach or in some other capacity is not eligible for the benefits at 45. 
673 Quotes from NFLPA Press Conference, Nat’l Football League Players Ass’n (Feb. 4, 2016), 
https://www.nflpa.com/news/all-news/quotes-from-nflpa-sb50-press-conference, archived at https://perma.cc/2GZH-
FQ37. 
674 The summary provided in this Section comes from reviewing a Summary Plan Description for the Player Insurance 
Plan prepared for NFL players by Aon Hewitt, the administrators of the Player Insurance Plan. 



	 252	

																																																																																																																																																																																			
675 COBRA, 29 U.S.C. §§ 1161–69, requires continuation coverage to be offered to covered employees, their 
spouses, former spouses, and dependent children when group health coverage would otherwise be lost due to 
certain specific events, including, as would be relevant in the NFL, “the termination (other than by reason of such 
employee’s gross misconduct), or reduction of hours, of the covered employee’s employment.” 29 U.S.C. § 1163(2). 
676 The summary provided in this Section comes from reviewing a Summary Plan Description for Health 
Reimbursement Account Plan prepared for NFL players by the HRA Board, the administrators of the Health 
Reimbursement Account Plan. 
677 Upon the player’s death, the player’s spouse and dependents can continue to utilize the HRA Plan until the 
account is exhausted or they die. 
678 For comparison, according to the U.S. Department of Health and Human Services, the average cost of long-term 
care in a semi-private room in a nursing home is $205 per day, and $229 per day for a private room. Costs of Care, 
U.S. Dep’t of Health and Human Services (last visited Aug. 25, 2016), http://longtermcare.gov/costs-how-to-
pay/costs-of-care, archived at https://perma.cc/RZ4N-BFHB. 
679 The summary provided in this Section comes from reviewing a Summary Plan Description for the Former Player 
Life Improvement Plan prepared for NFL players by Aon Hewitt, the administrators of the Former Player Life 
Improvement Plan. 
680 The summary provided in this Section comes from reviewing the NFL Player Disability & Neurocognitive Benefit 
Plan. 
681 The Initial Claims Committee consists of three members: one appointed by the NFL; one appointed by the NFLPA; 
and, a medical professional jointly chosen by the parties. 
682 The Disability Board consists of three members selected by the NFL and three members selected by the NFLPA. 
683 League football activities include any NFL “pre-season, regular-season, or post-season game, or any combination 
thereof, our out of League football activity supervised by a[] [Club], including all required or directed activities.” 
684 Edgeworth Economics, DRAFT Dangers of the Game: Injuries in the NFL – Analysis for the NFLPA (Sept. 6, 
2010), http://esq.h-cdn.co/assets/cm/15/07/54dae83730ce3_-_Dangers-of-the-Game-Draft-Esquire.pdf, archived at 
http://perma.cc/T3MH-YTVU. 
685 Id. 
686 Id. 
687 Id. 
688 Id. 
689 The summary provided in this Section comes from reviewing a Summary Plan Description for the 88 Plan 
prepared for NFL players by the 88 Board, the administrators of the 88 Plan. 
690 2011 CBA, Art. 41, § 1. 
691 See 2011 CBA, Art. 41, § 3 (identifying Florida as a state that does not require workers’ compensation coverage). 
692 For more on the role of workers’ compensation in the NFL, see Christopher R. Deubert, I. Glenn Cohen, Holly 
Fernandez Lynch, Protecting and Promoting the Health of NFL Players: Legal and Ethical Analysis and 
Recommendations, § 8(B) (2016). 
693 According to the College Board, the average tuition at a public four-year university for an in-state student is 
$9,410; the average tuition at a public four-year university for an out-of-state student is $23,893; and, the average 
tuition at a private four-year university is $32,405. See Average Published Undergraduate Charges by Sector, 2015-
16, CollegeBoard, http://trends.collegeboard.org/college-pricing/figures-tables/average-published-undergraduate-
charges-sector-2015-16 (last visited Mar. 17, 2016), archived at https://perma.cc/HNW6-FBKG. 
694 2011 CBA, Art. 50, § 1(a). 
695 1977 CBA, Art. XI. 
696 2011 CBA, Art. 50, § 1(d). “Within 60 days of the initiation of an investigation, two or more neutral physicians will 
be selected to investigate and report to the Joint Committee on the situation. The neutral physicians shall issue a 
written report within 60 days of their selection, and their recommendations as to what steps shall be taken to address 
and correct any issues shall be acted upon by the Joint Committee.” Id. 
697 In Stringer v. Nat’l Football League, the Court also expressed concerns about the effectiveness of the Joint 
Committee: “While the NFL is required to give ‘serious and thorough consideration’ to recommendations of the Joint 
Committee, the CBA imposes no independent duty on the NFL to consider health risks arising from adverse playing 
conditions, or to make recommendations for rules, regulations or guidelines for the Clubs to follow.” 474 F. Supp.2d 
894, 906 (S.D. Ohio 2007). 
698 This information was provided by the NFLPA. 
699 Id. 
700 2011 CBA, Art. 39, § 3(a). 
701 Id. 
702 The three NFL-appointed members of the ACC are: Dr. Matthew Matava, club doctor for the St. Louis Rams and 
President of the NFL Physicians Society (“NFLPS”); Rick Burkholder, athletic trainer for the Kansas City Chiefs and 
President of the Professional Football Athletic Trainers (“PFATS”); and, Dr. Elliott Hershman, Chairman of NFL Injury 
and Safety Panel, Department of Orthopaedic Surgery, Lenox Hill Hospital, and Team Orthopedist, New York Jets. 



	 253	

																																																																																																																																																																																			
The three NFLPA-appointed members of the ACC are: Dr. Anthony Alessi, neurologist and Associate Clinical 
Professor of Neurology, University of Connecticut; Dr. Ross McKinney, Director, Trent Center for Bioethics, 
Humanities & History of Medicine, Duke University & School of Medicine; and, Dr. Johnny Benjamin, orthopedist and 
Director, Pro Spine Center. 
703 The Benefit Plan can be found as an exhibit in a lawsuit brought by the widow of former MLB pitcher Jose Lima. 
See Lima-Leclerc v. Major League Baseball Players Benefit Plan, 13-cv-271 (S.D.N.Y.), ECF No. 11-5. 
704 Although there is one Canadian MLB club (Toronto Blue Jays), the Benefit Plan does not include any special 
provisions for providing benefits under Canadian law. 
705 Id. § 7.2. 
706	MLBPA, MLB Announce Details of New Labor Agreement, MLBPA (Dec. 2, 2016), 
http://www.mlbplayers.com/ViewArticle.dbml?DB_OEM_ID=34000&ATCLID=211336390, archived at 
https://perma.cc/4XUA-2DAW.	
707 See Benefit Plan at Tables 1–9. 
708 Id. § 7.12–13. See also id. at Tables 1–9. U.S. Department of Treasury Regulations cap maximum annual player 
benefits at $200,000. Id. § 9.1. 
709 See id. 
710 Id. § 27.62. 
711 Id. 
712 See id. (defining a “Vested Member”); id. § 27.37 (defining “Normal Retirement Date”). 
713 Id. 
714 See Benefit Plan at Tables 1–9 (“For fractional years of credited service, benefits shall be determined by 
interpolation.”) 
715 Benefit Plan § 6.1.  
716 Id. § 7.6(b). 
717 IRS Announces 2016 Pension Plan Limitations, Internal Revenue Service, Oct. 21, 2015, 
https://www.irs.gov/uac/newsroom/irs-announces-2016-pension-plan-limitations-401-k-contribution-limit-remains-
unchanged-at-18-000-for-2016, archived at https://perma.cc/8AQV-YZN8. 
718 Benefit Plan § 8.1. In 2016, the maximum amount an employee could contribute to a 401(k) plan was $18,000. 
IRS Announces 2015 Pension Plan Limitations, Internal Revenue Service, Oct. 23, 2014, 
http://www.irs.gov/uac/Newsroom/IRS-Announces-2015-Pension-Plan-Limitations-1, archived at 
http://perma.cc/4DFY-BQAL. 
719 Benefit Plan § 8(g). 
720 See id. § 8.1(b)(i) (permitting clubs to make contributions “in their discretion”).  
721 MLB Comments and Corrections (Sept. 30, 2016). 
722 Benefit Plan § 8.5. 
723	 MLBPA, MLB Announce Details of New Labor Agreement, MLBPA (Dec. 2, 2016), 
http://www.mlbplayers.com/ViewArticle.dbml?DB_OEM_ID=34000&ATCLID=211336390, archived at 
https://perma.cc/4XUA-2DAW.	
724 Benefit Plan § 13.2(a)(i)–(iv). 
725 Id. § 13.2(a)(iv). 
726 Id. §§ 13.3, 13.4(a). Players are entitled to extend their healthcare coverage under the inactive health benefits 
program until they are eligible for Medicare at age 65. Id. § 13.4(d). 
727 MLB Comments and Corrections (Mar. 15, 2017). 
728	Id.	
729 Benefit Plan §§ 14.3–14.8. 
730	 MLBPA, MLB Announce Details of New Labor Agreement, MLBPA (Dec. 2, 2016), 
http://www.mlbplayers.com/ViewArticle.dbml?DB_OEM_ID=34000&ATCLID=211336390, archived at 
https://perma.cc/4XUA-2DAW.	
731 Benefit Plan § 10.1. 
732 Id. § 10.2(a). If the player was not injured as an active member or within five years of becoming inactive—or if the 
player cannot prove by clear and convincing evidence that his disability is the result of his active services—he may 
still receive disability benefits equal to one-twelfth of his total income from employment or self-employment during the 
year preceding his disability (capped at a high of $5,000 and a low of $2,500) if he is otherwise eligible. Id. 
733 Id. § 10.3(b). 
734 See 2012 MLB CBA, Art. IX, § E (entitling player to receive unpaid balance of salary if contract was terminated 
after injury “less all workers’ compensation payments received by the Player”); Art. XXIII, § D(1)(g) (including medical 
“costs reimbursed or paid for through workers’ compensation” as part of the definition for Player Benefit Costs). 
735 As discussed in the Introduction to this Section, the normal trade-off for workers’ compensation benefits is that the 
injured employee cannot sue the employer for injuries suffered in the course of employment. Even though Florida 
players do not receive workers’ compensation benefits, they likely still cannot sue the club. The CBA also presents a 



	 254	

																																																																																																																																																																																			
potential obstacle against any such claim. Common law claims such as negligence are generally preempted by the 
Labor Management Relations Act (“LMRA”). 29 U.S.C. § 185. The LMRA bars or “preempts” state common law 
claims where the claim is “substantially dependent upon analysis of the terms” of a CBA, i.e., where the claim is 
“inextricably intertwined with consideration of the terms of the” CBA.” Allis-Chambers Corp. v. Lueck, 471 U.S. 202, 
213 (1985). In order to assess a club’s duty to a player—an essential element of a negligence claim—the Court may 
have to refer to and analyze the terms of the CBA, resulting in the claim’s preemption. So long as the player’s claim is 
“inextricably intertwined” with the CBA, it will be preempted. Instead, such claims are intended to be brought pursuant 
to the arbitration provisions in the CBA.  
736 2012 MLB CBA, Art. XV, § D. 
737	 MLBPA, MLB Announce Details of New Labor Agreement, MLBPA (Dec. 2, 2016), 
http://www.mlbplayers.com/ViewArticle.dbml?DB_OEM_ID=34000&ATCLID=211336390, archived at 
https://perma.cc/4XUA-2DAW.	
738 2012 MLB CBA, Art. XIII, § A(1). 
739 2012 MLB CBA, Art. XIII, § A(3). 
740 2012 MLB CBA, Art. XIII, § A(4). Nevertheless, the SHAC does not appear to have completed any serious 
investigations, other than looking into a rise in broken bats in 2008. Major League Baseball, MLB, MLBPA Adopt 
Recommendations of Safety and Health Advisory Committee, Major League Baseball (Dec. 9, 2008), available at 
http://mlb.mlb.com/pa/pdf/health_advisory_120908.pdf, archived at https://perma.cc/QN49-XDBJ. 
741 See 2017 NBA CBA, Art. VII, § 2(a) (explaining that the Salary Cap, i.e., the amounts available to players in the 
form of salary, is reduced by the amount spent on player benefits). 
742 The NBA CBA also provides that players employed by the Toronto Raptors are required to receive comparable 
benefits as those described in this Section as permitted under Canadian Law. 
743 See Sonya Stinson, Go Long: Retirement Plans for Pro Athletes, Fox Bus., http://www.foxbusiness.com/personal-
finance/2012/09/25/go-long-retirement-plans-for-pro-athletes/, Sep. 25, 2012, archived at http://perma.cc/TR69-
SG8Z; Ron Kroichick, Pensions in Pro Sports: NBA All-Star break brought big boost to Ezersky, S.F. Chron., Mar. 18, 
2007, http://www.sfgate.com/sports/kroichick/article/PENSIONS-IN-PRO-SPORTS-NBA-All-Star-break-2609494.php, 
archived at https://perma.cc/9JTS-W7S6. “‘Years of Service’ means the number of years of NBA service credited to a 
player in accordance with the following: a player will be credited with one (1) year of NBA service for each year that 
he is on an NBA Active List or Inactive List for one (1) or more days during the Regular Season.” 2017 NBA CBA, Art. 
I, § 1(iiii). 
744 See Scott Soshnick, NBA Players Forced to Save Toward Retirement for First Time, Bloomberg Bus., Jul. 12, 
2012, http://www.bloomberg.com/news/articles/2012-07-12/nba-players-forced-to-save-toward-retirement-for-first-
time, archived at http://perma.cc/EV83-V42Z (mentioning that NBA players can begin receiving their pension at 45). 
745 2017 NBA, CBA Art. IV, § 1(a)(1). 
746 2017 NBA, CBA Art. IV, § 1(a)(2).  
747 2017 NBA CBA, Art. IV, § 1(c). 
748 IRS Announces 2015 Pension Plan Limitations, Internal Revenue Service, Oct. 23, 2014, 
http://www.irs.gov/uac/Newsroom/IRS-Announces-2015-Pension-Plan-Limitations-1, archived at 
http://perma.cc/4DFY-BQAL. 
749 2017 NBA, CBA, Art. IV, § 2. 
750 See Jay MacDonald, Professional Athletes’ Big-League Tax Bills, Fox Bus., Mar. 15, 2012, 
http://www.foxbusiness.com/personal-finance/2012/03/15/professional-athletes-big-league-tax-bills/, archived at 
http://perma.cc/2WDF-RULG; Mark Riddix, Top Pro Athlete Pension Plans, Investopedia, July 16, 2010, 
http://www.investopedia.com/financial-edge/0710/top-pro-athlete-pension-plans.aspx, archived at 
http://perma.cc/SR8A-HV72. See also Top 15 Sports Organizations with the Best 401k Plans, BrightScope, Jun. 25, 
2013, http://blog.brightscope.com/2013/06/25/top-15-sports-organizations-with-the-best-401k-plans/, archived at 
http://perma.cc/XKT4-NNDZ (rating the plan as the best in professional sports, in part because of generous 
contributions of NBA clubs). 
751 2017 NBA CBA, Art. IV § 4(a). 
752	2017	NBA	CBA,	Art.	IV,	§	4(d)(1).	
753 Basketball Related Income, generally speaking, “means the aggregate operating revenues” of the NBA and NBA 
clubs.  2017 NBA CBA, Art. VII, § 1(a)(1).	
754 This information was provided by the NBA.   
755See 2011 NBA CBA, Art. IV, § 4(b)(3). 
756 Id. 
757 Voluntary Employee Beneficiary Association - 501(c)(9), Internal Revenue Service, Jan. 13, 2015, 
http://www.irs.gov/Charities-&-Non-Profits/Other-Non-Profits/Voluntary-Employee-Beneficiary-Association-
501%28c%29%289%29, archived at http://perma.cc/XGW2-WXEK. The VEBA is funded through 1% of Basketball 
Related Income. 2011 NBA CBA Art. IV § 4(c). 
758 2017 NBA CBA, Art. IV, § 3(a)(9). 



	 255	

																																																																																																																																																																																			
759 2017 NBA CBA, Art. IV, § 3(a).  
760 2017 NBA CBA, Art. IV, § 3(a)(9).  
761 NBPA-NBA Supplemental Benefit Plan, CitizenAudit, July 2014, http://pdfs.citizenaudit.org/2014_07_EO/20-
1260597_990O_201306.pdf, archived at http://perma.cc/EG2S-XXCL.  
762 Id. 
763 See 2011 NBA CBA, Art. IV, § 3(b). 
764 The CBA does not define what it means to be a “resident” of Canada. 
765 2017 NBA CBA, Art. IV, § 3(a)(6)(i). 
766 Current NBA Players Break New Ground by Choosing to Fund Health Insurance for Retired NBA Players, Nat’l 
Basketball Players Ass’n (July 27, 2016), available at http://nbpa.com/current-nba-players-break-new-ground-by-
choosing-to-fund-health-insurance-for-retired-nba-players/, archived at https://perma.cc/4UKC-6KUU. 
767	This	information	was	provided	by	the	NBA.	
768 2017 NBA CBA, Art. IV § 3(a)(2)(ii). 
769 2017 NBA CBA, Art. IV, § 6(a). 
770 2017 NBA CBA, Art. IV, § 3(a)(7). 
771 Id. 
772 2017 NBA CBA, Art. IV, § 5(b). 
773 Id. 
774 2011 NBA CBA, Art. XXII § 2. 
775 2011 NBA CBA, Art. XXII § 8. 
776	2017	NBA	CBA,	Art.	XXII,	§	9(b).	
777 In reviewing a draft of this Report, the NBA also highlighted that it and the NBPA have a Wearables Committee for 
the purpose of reviewing and approving wearable devices for use by players. 2017 NBA CBA, Art. XXII, § 13. We 
know from our research that the NFL and NFLPA have also collaborated on this issue. It is possible other leagues too 
have also considered this issue. However, because it is a rapidly evolving issue with questionable ties to player 
health, we have not endeavored to cover this issue across the leagues and thus do not include additional information 
here.  For more information on potential legal concerns with wearable technologies, see our law review article, 
Jessica L. Roberts, et al., Evaluating NFL Player Health and Performance: Legal and Ethical Issues, 165 U. Penn. L. 
Rev. 227 (2017). 
778 2011 NBA CBA, Art. XXXIII, § 2 (d)(i). 
779 2011 NBA CBA, Art. XXXIII, § 2 (d)(ii). 
780 See 2013 NHL CBA, § 50.4(a)-(b) (explaining that “Players’ Share” of league revenues is equal to the clubs’ 
aggregate salaries plus player benefits). 
781 “Actuarial equivalence” is a “[g]eneral term used for applying some measurement to two benefit plans to see if 
resulting values are sufficiently close for the specified purpose.” John M. Bertko and Cori E. Uccello, Comparing 
Health Benefit Plans: Demystifying “Actuarial Equivalence,” Am. Acad. of Actuaries, Jun. 11, 2008, 
http://www.actuary.org/briefings/pdf/equivalence2_july08.pdf, archived at http://perma.cc/23VS-LBLP. 
782 2013 NHL CBA, § 21.15. 
783 2013 NHL CBA, § 21.13. 
784 A player earned “credited service” for each regular season game he is on the club’s roster. 2013 NHL CBA, § 
21.14. 
785 Id. Additionally, a player who has five years of credited service is eligible, upon becoming totally and permanently 
disabled, to receive pension benefits under the Retirement Plan equal to “the value of his accrued pension benefits, 
actuarially reduced to the age of commencement.” 2013 NHL CBA, Art. 21, § 18. 
786 2013 NHL CBA, § 21.11(a)(i). 
787 See IRS Announces 2016 Pension Plan Limitations; 401(k) Contribution Limit Remains Unchanged at $18,000 for 
2016, Internal Revenue Service, Oct. 21, 2015, https://www.irs.gov/uac/Newsroom/IRS-Announces-2016-Pension-
Plan-Limitations%3B-401(k)-Contribution-Limit-Remains-Unchanged-at-$18,000-for-2016, archived at 
https://perma.cc/G28S-9K6R. 
788 2013 NHL CBA, § 21.16. 
789 Senior Retired Players Fund Increased, Nat’l Hockey League Player Ass’n, Jul. 31, 2013, 
www.nhlpa.com/news/senior-retired-players-fund-increased, archived at http://perma.cc/YYD8-KZCQ.  
790 Id. 
791 Id. 
792 See IRS Announces 2016 Pension Plan Limitations; 401(k) Contribution Limit Remains Unchanged at $18,000 for 
2016, Internal Revenue Service, Oct. 21, 2015, https://www.irs.gov/uac/Newsroom/IRS-Announces-2016-Pension-
Plan-Limitations%3B-401(k)-Contribution-Limit-Remains-Unchanged-at-$18,000-for-2016, archived at 
https://perma.cc/G28S-9K6R. 
793 2013 NHL CBA, § 23.2. 
794 2013 NHL CBA, § 23.6(a). 



	 256	

																																																																																																																																																																																			
795 See 2013 NHL CBA, § 23.6(d). 
796 2013 NHL CBA, § 23.7(b). 
797 2013 NHL CBA, § 21.18. 
798 2013 NHL CBA, § 23.3(a). 
799 2013 NHL CBA, § 23.3(d). 
800 2013 NHL CBA, § 23.3(b). 
801 See 2013 NHL CBA, § 23.3(a) (limiting career ending disability benefits to “a Player who is on a Club’s Insured 
Roster”); § 23.3(b) (limiting serious disability benefits to “a Player who is on a Club’s Insured Roster”). 
802 2013 NHL CBA, § 31.5. 
803 2013 NHL CBA, § 31(5). 
804 2013 NHL CBA, Art. 29. 
805 Rick Westhead, NHLPA readies $3M ‘back to school’ program, TSN, Jun. 9, 2015, www.tsn.ca/nhlpa-readies-3m-
back-to-school-program-1.303734, archived at http://perma.cc/G6BQ-WGSL. 
806 Id. 
807 2013 NHL CBA, § 34.9(b). 
808 2013 NHL CBA, § 34.9(a). 
809 2013 NHL CBA, § 34.9(e). 
810 2013 NHL CBA, § 34.1(c). 
811 2013 NHL CBA, § 34.3(b)(i). 
812 2013 NHL CBA, § 34.4(a). 
813 2014 CFL CBA, § 13.02. 
814 Id. 
815 Id. 
816 The relationship between the CFL’s medical plan and the Canadian healthcare system, under which the 
government pays for the majority of healthcare expenses, is unclear.  The Canadian healthcare system is described 
in more detail in Chapter 1: Club Medical Personnel. 
817 2014 CFL CBA, Art. 16. 
818 Id. 
819 See Rick Westhead, CFL, union need to step up and protect the players, Toronto Star, Nov. 27, 2007, available at 
2007 WLNR 23396716; Wealthy athletes go after compensation, Edmonton J. (Canada), Aug. 16, 1996, available at 
1996 WLNR 3805939. 
820 Farhan Lalji, CFLPA submits application for WCB coverage, TSN (Aug. 23, 2016), http://www.tsn.ca/cflpa-
submits-application-for-wcb-coverage-1.553968, archived at https://perma.cc/ZKB8-VCVP. 
821 Id. 
822 2014 CFL CBA, § 31.01. 
823 Id. 
824 2014 CFL CBA, §31.06. 
825 2014 CFL CBA, § 31.03. 
826 2015 MLS CBA, § 10.8. 
827 Id. 
828 Id. 
829 2015 MLS CBA, § 22. 
830 2015 MLS CBA, § 22.4. 
831 Compare 2015 MLS CBA, § 22.4 and 2004 MLS CBA, § 22.4. 
832 2015 MLS CBA, § 22.5. 
833 Id. 
834 This information was provided by the MLSPU. 
835 Id. 
836 See L. E. Eisenmenger, McCabe Explains Generation adidas, USSoccerPlayers.com, Jan. 8, 2010, 
http://www.ussoccerplayers.com/2010/01/mccabe-explains-generation-adidas.html, archived at 
https://perma.cc/RWK5-4R64. 
837 2015 MLS CBA, § 24.1. 
838 In Chapter 5: Compensation, Table 5-I, we use the following mean career lengths: NFL – 5.0 years; MLB – 5.6 
years; NBA – 4.8 years; NHL – 5.6 years; CFL – 3.2 years; and, MLS – 3.2 years. 
839	The	retirement	benefit	amounts	for	NBA	players	were	provided	by	the	NBA.	
840 Prior to 2012, when a new CBA established a new Retirement Plan and 401(k) plan, clubs contributed amounts 
into investment accounts on behalf of the players on an annual basis. For example, in 2012, if a player had played 
less than 160 games in his career, the club contributed $23,820 in Canadian dollars into the player’s account that 
season. If the player had played 160 or more career games, the club contributed $50,000 into the player’s account. 
The amounts a player would receive under this plan after their career depends on investment results and when the 
player starts to draw benefits from the account. 



	 257	

																																																																																																																																																																																			
841 Benefits and Services, Nat’l Football League Players Ass’n, https://www.nflpa.com/active-players/benefits-and-
services (last visited Sep. 18, 2015), archived at https://perma.cc/45QW-DPZC. 
842 See FAQs about COBRA Continuation Health Coverage, U.S. Dept. of Labor, http://www.dol.gov/ebsa/faqs/faq-
consumer-cobra.html (last visited Sep. 18, 2015), archived at http://perma.cc/79A8-EKUQ (discussing COBRA’s 
temporary nature); Anna Rapa, Individual Health Insurance, Sometimes a Bane, Sometimes a Benefit, and 
Increasingly the Only Option, 88 Mich. B. J. 16, 17 (2009) (“Maintaining insurance coverage under COBRA rather 
than having a separate individual policy between jobs may provide the best coverage, even if COBRA premiums are 
notoriously expensive.”); Tiffany M. Alexander, Are You Covered? Your Health Insurance Options, 32 Sum Fam. 
Advoc. 20 (2009) (“COBRA disadvantages are (1) it tends to be much more expensive than a private policy because 
it often offers better coverage, and (2) it is only a temporary solution.”) 
843 While speculative, some similarity in the plans offered by MLB and the NHL may be due to overlapping leadership 
at the MLBPA and NHLPA. Don Fehr was Executive Director of the MLBPA from 1983 until 2009, during which time 
Fehr helped established the MLBPA’s reputation as one of the strongest unions in the country. After leaving the 
MLBPA in 2009, Fehr became the NHLPA’s Executive Director in 2010. In addition, Steve Fehr, Don’s brother, 
serves as outside counsel to both the MLBPA and NHLPA. 
844 See Average NFL Career Length, Sharp Football Analysis, Apr. 30, 2014, 
http://www.sharpfootballanalysis.com/blog/?p=2133, archived at http://perma.cc/X8QV-77A3 (discussing 
disagreement between NFLPA and NFL and determining that the average drafted player plays about 5 years); 
William D. Witnauer, Richard G. Rogers, Jarron M. Saint Onge, Major league baseball career length in the twentieth 
century, 26 Population Res. & Policy Rev. 4, 371-386, Jun. 14, 2007, 
http://link.springer.com/article/10.1007%2Fs11113-007-9038-5 (finding average MLB career to be 5.6 years). 
845 For more on this issue, see Christopher R. Deubert, I. Glenn Cohen, Holly Fernandez Lynch, Protecting and 
Promoting the Health of NFL Players: Legal and Ethical Analysis and Recommendations, Recommendation 7:3-B 
(2016). 
 
846 According to columnist Mike Freeman, the NFLPA did analyze the potential costs of providing NFL players with 
health insurance for life and found the cost to be approximately $2 billion. Mike Freeman, Two Minute Warning: How 
Concussions, Crime, and Controversy Could Kill the NFL (and What the League Can Do to Survive), xxv (2015). 
847 The principal distinction would be that employers require a certain number of years of service to, in part, 
encourage employees to continue working for them rather than obtaining employment elsewhere. This incentive 
structure is not needed in the NFL—where the vast majority of players play in the NFL for as long as they are able. 
848 An exact definition for PES or PEDs is elusive. See Michael T. Lardon, Performance-Enhancing Drugs: Where 
Should the Line be Drawn and by Whom? 5 Psychiatry 58 (2008) (discussing the difficulty with determining what 
substances should be considered PEDs and thus banned). The United States Anti-Doping Agency describes PEDs 
as substances that “have the ability or potential to drastically alter the human body and biological functions, including 
the ability to considerably improve athletic performance in certain instances… [but that] can be extremely dangerous 
and, in certain situations, deadly.” Effects of PEDs, U.S. Anti-Doping Agency, 
http://www.usada.org/substances/effects-of-performance-enhancing-drugs/, archived at http://perma.cc/CM2U-5SGK. 
849 MLB JDA, § 2(A). 
850 2014 NFL Drug Policy, n.1. The NBA defines “drugs of abuse” as amphetamines, cocaine, LSD, opiates, and 
PCP. 
851 21 U.S.C. § 812(b)(1)(B). 
852 State Marijuana Laws Map, Governing, http://www.governing.com/gov-data/state-marijuana-laws-map-medical-
recreational.html (last visited Feb. 21, 2017), archived at https://perma.cc/5U82-EAWN.  
853 Nineteen sports clubs play in these states and the District of Columbia: Denver Broncos (NFL); Colorado Rockies 
(MLB); Denver Nuggets (NBA); Colorado Avalanche (NHL); Colorado Rapids (MLS); New England Patriots (NFL); 
Boston Red Sox (MLB); Boston Celtics (NBA); Boston Bruins (NHL); New England Revolution (MLS); Portland Trail 
Blazers (NBA); Portland Timbers (MLS); Seattle Seahawks (NFL); Seattle Mariners (MLB); Seattle Sounders FC 
(MLS); Washington Nationals (MLB); Washington Wizards (NBA); Washington Capitals (NHL); and, D.C. United 
(MLS). The Washington football club is of course associated with Washington, D.C. but practices in Virginia and plays 
in Maryland. 
854 See, e.g., Nora D. Volkow, Ruben D. Baler, Wilson M. Compton, Susan R.B. Weiss, Adverse health effects of 
marijuana use, 370 N. Engl. J. Med. 23 (2014); Editorial Board, Repeal Prohibition, Again, N.Y. Times, Jul. 27, 2014, 
http://www.nytimes.com/interactive/2014/07/27/opinion/sunday/high-time-marijuana-legalization.html?op-nav, 
archived at http://perma.cc/EH28-BZU6; Lawrence Downes, The Great Colorado Weed Experiment, N.Y. Times, Aug. 
2, 2014, http://www.nytimes.com/2014/08/03/opinion/sunday/high-time-the-great-colorado-weed-experiment.html?op-
nav, archived at http://perma.cc/H6W9-Y7ZE.  
855 See Kevin Seifert, Survey: Two-thirds of NFL players say legal pot equals fewer painkillers, ESPN (Nov. 2, 2016), 
http://www.espn.com/nfl/story/_/id/17951858/nfl-players-legal-pot-equals-fewer-painkillers, archived at 
https://perma.cc/9JJV-WENY; Darin Gantt, Former Broncos tight end says NFL should lift marijuana ban, 
ProFootballTalk (Mar. 6, 2015, 6:37 AM), http://profootballtalk.nbcsports.com/2015/03/06/former-broncos-tight-end-



	 258	

																																																																																																																																																																																			
says-nfl-should-lift-marijuana-ban/, archived at http://perma.cc/82MN-BCK7; Mike Freeman, Banned, but Bountiful: 
Marijuana Coveted by NFL Players as Invaluable Painkiller, Bleacher Rep., Jun. 30, 2015,  
http://bleacherreport.com/articles/2486218-banned-but-bountiful-marijuana-coveted-by-nfl-players-as-invaluable-
painkiller, archived at http://perma.cc/L8QS-X2KD. 
856 See Eric P. Baron, Comprehensive Review of Medical Marijuana, Cannabinoids, and Therapeutic Implications in 
Medicine and Headache: What a Long Strange Trip It’s Been…, Headache 885 (2015) (collecting studies and 
concluding “[t]he literature suggests that the medicinal use of cannabis may have a therapeutic role for a multitude of 
diseases, particularly chronic pain disorders”); Arthur L. Caplan, Lee H. Igel, It’s Time to Normalize Medical Marijuana 
in Pro Sports, Forbes (Dec. 7, 2016, 7:50 AM), http://www.forbes.com/sites/leeigel/2016/12/07/its-time-to-normalize-
medical-marijuana-in-pro-sports/#7d1977dd2e3f, archived at https://perma.cc/H5SD-6ZYC (discussing marijuana as 
a pain management tool in professional sports and the US Food and Drug Administration’s approval of two 
medications containing cannabinoids). 
857 Zac Jackson, NFLPA will study marijuana as a pain-management tool for players, ProFootballTalk (Nov. 9, 2016, 
7:19 PM), http://profootballtalk.nbcsports.com/2016/11/09/nflpa-will-study-marijuana-as-a-pain-management-tool-for-
players/, archived at https://perma.cc/S2C5-EE67. 
858 Gregg Rosenthal, Marijuana legalization won’t change NFL drug policy, Nat’l Football League, Nov. 7, 2012, 
http://www.nfl.com/news/story/0ap1000000091645/article/marijuana-legalization-wont-change-nfl-drug-policy, 
archived at https://perma.cc/YV7M-G49B. 
859 Mike Florio, Goodell says league would consider marijuana as a concussion treatment, ProFootballTalk (Jan. 23, 
2014, 4:56 PM),  http://profootballtalk.nbcsports.com/2014/01/23/goodell-says-league-would-consider-marijuana-as-
a-concussion-treatment/, archived at http://perma.cc/7K93-FK93; Mike Florio, NFL could indeed change its mind 
about marijuana, in time, ProFootballTalk (Jan. 18, 2014, 1:47 PM), 
http://profootballtalk.nbcsports.com/2014/01/18/nfl-could-indeed-change-its-mind-about-marijuana-in-time/, archived 
at http://perma.cc/NTR2-NNW4. 
860 In addition the reasons why certain drugs are banned, many would also likely add that the leagues regulate drugs 
to: (1) protect clubs’ investments in the players; and, (2) to avoid negative publicity that results when players suffer 
adverse health or legal consequences associated with drug use. See, e.g., Lee A. Linderman, A Congressional Carve 
Out: The Necessity for Uniform Application of Professional Sports Leagues’ Performance-Enhancing Drug Policies, 
84 S. CAL. L. REV. 751, 772 (2011) (“Sports leagues have an obvious interest in preventing their athletes from 
severely damaging their own bodies through PED use. Leagues do not want their players—stars or otherwise—
destroying their own bodies because such actions would bring negative publicity to the sport and force teams to deal 
with losing players to unnatural injuries.”); Mark M. Rabuano, An Examination of Drug-Testing as a Mandatory 
Subject of Collective Bargaining in Major League Baseball, 4 U. PA. J. LAB. & EMP. L. 439, 458 (2002) (“Within the 
League, the management-employer has a legitimate interest in controlling drug use to protect its investment and the 
job performance of its employees. Because the profitability of MLB is tied to the success of players and fan support, 
the preservation of League integrity through drug-testing is an issue that should thus be reserved for managerial 
prerogative.”) 
861 Pete Thomas, Hall’s Olympic Dream Gets the Boost It Needs, L.A. Times, Jul. 7, 2004, available at 2004 WLNR 
19771636. 
862 Id. 
863 It is important to understand that if a player does not obtain a TUE before beginning use of the banned substance 
he is likely to be disciplined, regardless of whether the drug has been prescribed. NFL player Robert Mathis was 
suspended for the first four games of the 2014 season after testing positive for a banned substance that was in a 
fertility drug Mathis had been prescribed to help Mathis and his wife conceive a child. Darin Gantt, Robert Mathis 
balancing professional guilt and personal joy, PROFOOTBALLTALK (Jul. 31, 2014), 
http://profootballtalk.nbcsports.com/2014/07/31/robert-mathis-balancing-professional-guilt-and-personal-joy/, archived 
at http://perma.cc/C8DS-7VCA. Mathis failed to obtain a TUE for the drug and was thus subject to discipline. Mike 
Florio, NFL responds to agent’s statement regarding Robert Mathis, PROFOOTBALLTALK (May 17, 2014, 12:57 AM), 
http://profootballtalk.nbcsports.com/2014/05/17/nfl-responds-to-agents-statement-regarding-robert-mathis/, archived 
at http://perma.cc/7JUH-ZS9H. 
864 Amy Shipley, Drug Exemptions Triple in MLB Majority Granted to Players to Treat Attention-Deficit Disorder, 
Wash. Post, Jan. 16, 2008, available at 2008 WLNR 28017256. 
865 Id. 
866 Id. 
867 Joy R. Absalon, Orioles’ Davis ‘good to go’ with new therapeutic-use exemption, Fox Sports (Feb. 24, 2015,  9:12 
PM), http://www.foxsports.com/mlb/story/baltimore-orioles-chris-davis-suspension-therapuetic-use-exemption-
adderall-022415, archived at http://perma.cc/3VS5-MTBQ. 
868 Independent program administrator issues annual report, Major League Baseball (Dec. 1, 2015), 
http://m.mlb.com/news/article/158704354, archived at http://perma.cc/BL74-JV9Q. 



	 259	

																																																																																																																																																																																			
869 Independent Program Administrator Annual Report, Major League Baseball (Dec. 2, 2016), 
http://www.mlbplayers.com/ViewArticle.dbml?SPID=181313&ATCLID=211336296&DB_OEM_ID=34000, archived at 
https://perma.cc/RS3R-68H4. 
870 This figure was gathered from MLB.com’s “Sortable Player” statistics page by adding together all players who had 
a plate appearance and all pitchers, and then removing those pitchers that also had a plate appearance.  
871 It is hard to know how this usage compares to the general population.  Our research did not reveal usage rates for 
a comparable control population.   However, according to a national survey on drug use by the University of 
Michigan, in 2015, approximately 1.6% of people aged 19-30 reported using Ritalin, an ADD medication.  
Additionally, approximately 6.9% of people aged 19-30 reported using Adderall, also an ADD medication.  However, 
the relationship between usage and prescriptions was not provided.  See Lloyd D. Johnston et al., Monitoring the 
Future national survey results on drug use, 1975– 2015: Volume 2, College students and adults ages 19–55 111 
(2015), available at http://monitoringthefuture.org/pubs.html#monographs. 
872 See Lid Elec., Inc. v. Int’l Broth. of Elec. Workers, Local 134, 362 F.3d 940, 944 (7th Cir. 2004); Bolden v. 
Southeastern Penn. Transp. Authority, 953 F.2d 807, 827-28 (3d Cir. 1991), citing National Labor Relations Board 
cases and memorandum. 
873 The NFL’s Specimen Collection Process is included in documents filed as part of lawsuit brought by then-Denver 
Broncos Linebacker D.J. Williams against the NFL. Specifically, the Specimen Collection Process states: “[t]he player 
must lower his pants and underwear below his knees”; [t]he player must not have any clothing above his knees 
(naked from ‘Knees-to-Noggin’)”; and, “[t]he collector… will monitor the furnishing of the specimen by direct frontal 
observation in order to assure the integrity of the specimen until the adequate volume of 100mL minimum is 
provided.” See Exhibits in Support of Brief by Plaintiffs Ryan McBean and Genos “D.J.” Williams, Williams, et al. v. 
Nat’l Football League, 12-cv-650 (D. Colo. Apr. 2, 2012), ECF No. 41-1. 
874 Mike Florio, League wants HGH testing, needs players to want it, too, ProFootballTalk (May 4, 2013, 3:03 PM),  
http://profootballtalk.nbcsports.com/2013/05/04/league-wants-hgh-testing-needs-players-to-want-it-too/, archived at 
http://perma.cc/A8BD-ZRFW; Mike Florio, NFLPA says NFL could have had HGH testing before MLB, 
ProFootballTalk (Jan. 11, 2013, 2:23 PM), http://profootballtalk.nbcsports.com/2013/01/11/nflpa-says-nfl-could-have-
had-hgh-testing-before-mlb/, archived at http://perma.cc/4LP5-879F. 
875 NFL PES Policy, Appendix A. 
876 Id. 
877 NFL PES Policy, General Statement of Policy, n. 1. 
878 Synthetic marijuana was banned in 2016. Mike Florio, NFL, NFLPA agree on revised drug, PED policies, 
ProFootballTalk (Oct. 9, 2016, 8:40 AM), http://profootballtalk.nbcsports.com/2016/10/09/nfl-nflpa-agree-on-revised-
drug-ped-policies/, archived at https://perma.cc/4BVM-WYMT. 
879 NFL Substance Abuse Policy, General Policy, n. 1. 
880 NFL Substance Abuse Policy, § 1.3.3. 
881 Michael David Smith, A new drug testing agreement could benefit Welker, Gordon,  ProFootballTalk (Sept. 4, 
2014, 7:47 PM), http://profootballtalk.nbcsports.com/2014/09/04/a-new-drug-testing-agreement-could-benefit-welker-
gordon/, archived at http://perma.cc/X8UX-45KB; Darin Gantt, Orlando Scandrick ready to rejoin Cowboys once new 
drug deal done, ProFootballTalk (Sept. 13, 2014, 8:47 AM), http://profootballtalk.nbcsports.com/2014/09/13/orlando-
scandrick-ready-to-rejoin-cowboys-once-new-drug-deal-done/, archived at http://perma.cc/6AJD-B9DK.  
882 Smith, supra n. 881; Gantt, supra n. 881. 
883 NFL PES Policy, § 6, n. 5. 
884 NFL PES Policy, §§ 3.1, 7. 
885 NFL PES Policy, § 11. If a player tests positive for a banned substance, he may either: “accept the result and the 
disciple, await the results of the scheduled ‘B’ sample analysis, or have an Observing Toxicologist witness the ‘B’ 
sample analysis.” NFL PES Policy, § 4.2. If the “B” sample does not confirm a positive result, then the Independent 
Administrator never notifies the NFLMC or NFLPA of a positive test result. Id. 
886 NFL PES Policy, § 5. 
887 Id. Unlike other violations of the PED Policy, players who are convicted or otherwise admit to have used, 
possessed, or distributed PEDs are subject to discipline at the discretion of the Commissioner, including suspension 
up to six games for a first violation or, if appropriate, termination of a player’s contract. Id. Other PED Policy violations 
follow the disciplinary schedule outlined in Section 6. 
888 NFL PES Policy, §§ 3.3, 6, Appendix H. Players who fail to appear for testing for reasons other than attempting to 
deliberately evade or avoid testing are also subject to discipline—a fine of up to $25,000 and placement in the 
reasonable cause testing program for a first violation, a fine of two weeks’ pay for a second violation, and a four-
game suspension without pay for a third violation. NFL PES Policy, Appendix H. 
889 NFL PES Policy, § 6. 
890 See, e.g., NFL Substance Abuse Policy, § 1.3.2. 
891 NFL Substance Abuse Policy, § 1.3.3. If a player tests positive for a banned substance, he may either: “accept the 
result and the disciple, await the results of the scheduled ‘B’ sample analysis, or have an Observing Toxicologist 
witness the ‘B’ sample analysis.” Id. If the “B” sample does not confirm a positive result, then the Independent 



	 260	

																																																																																																																																																																																			
Administrator never notifies the NFLMC or NFLPA of a positive test result. Id. The “B” sample need only show that 
the substance revealed in the “A” sample test is evidence to the “limits of detection.” Id. 
892 Id. 
893 NFL Substance Abuse Policy, Appendix E. A player who fails to appear for testing, but who is adjudged not to 
have purposefully attempted to evade or avoid testing is subject to a $25,000 fine and placement in the Intervention 
Program for his first violation, a fine of 2/17ths of his Paragraph 5 NFL Player Contract salary for his second violation, 
and a four game suspension without pay for his third violation. Id. 
894 NFL Substance Abuse Policy, § 2. 
895 Id. A nolo contendere plea is one in which the accused does not contest or admit guilt. See Black’s Law Dictionary 
(9th ed. 2009) (defining “nolo plea” as “[a] plea by which the defendant does not contest or admit guilt.”). 
896 NFL PES Policy, § 3.1. 
897 Id. 
898 Id. 
899 Id. 
900 In other words, for 8 of the NFL’s 32 clubs, half of the ten players randomly selected for urine testing in any given 
week are also subject to blood testing. 
901 NFL PES Policy, § 7. 
902 “As used in this Policy, sufficient credible evidence includes but is not limited to: criminal convictions or plea 
arrangements; admissions, declarations, affidavits, authenticated witness statements, corroborated law enforcement 
reports or testimony in legal proceedings; authenticated banking, telephone, medical or pharmacy records; or credible 
information obtained from Players who provide assistance pursuant to Section 10 [“Appeals”] of the Policy.” NFL PES 
Policy, § 3.1 n.4.  
903 NFL PES Policy, §§ 3.1, 7. 
904 See, e.g., NFL PES Policy, § 7. 
905 All NFL players are eligible for entrance into the Intervention Program. Players enter Stage One of the Intervention 
Program through a positive test result, behavior that exhibits symptoms of misuse of substances of abuse (e.g., an 
arrest for misuse of substance of abuse), or self-referral. NFL Substance Abuse Policy, § 1.4.1. A self-referred player 
always remains in Stage One of the Substance Abuse Policy. Id. 
906 NFL Substance Abuse Policy, § 1.3.1. 
907Mike Florio, Marijuana testing window opens today, ProFootballTalk (Apr. 20, 2015, 8:12 AM),  
http://profootballtalk.nbcsports.com/2015/04/20/marijuana-testing-window-opens-today/, archived at 
http://perma.cc/DU9Z-RYGW. 
908 Id. 
909 Mike Florio, NFLPA gives players 30-day marijuana warning, ProFootballTalk (Mar. 19, 2015, 3:27 PM), 
http://profootballtalk.nbcsports.com/2015/03/19/nflpa-gives-players-30-day-marijuana-warning/, archived at 
http://perma.cc/Q4PC-NUEN.  
910 See Ben Volin, How did Aaron Hernandez not fail NFL drug tests?, Bos. Globe, Apr. 4, 2015, 
http://www.bostonglobe.com/sports/2015/04/04/how-did-aaron-hernandez-not-fail-nfl-drug-
tests/NXI7edYeTLKFhJIyfe0s1M/story.html, archived at http://perma.cc/DMU4-3GGX. 
911 NFL PES Policy, § 2.1. 
912 See John A. Lombardo, MD, Max Sports Medicine OhioHealth, http://maxsportscenter.com/Meet-Our-Team/John-
A-Lombardo,-MD (last visited Aug. 31, 2015), archived at http://perma.cc/872S-R7C9. 
913 NFL PES Policy, § 2.1. 
914 NFL PES Policy, §§ 2.2, 2.3, 2.4. 
915 NFL Substance Abuse Policy, § 1.1.1. 
916 NFL Substance Abuse Policy, § 1.1.2. 
917 Selected by the medical director, treating clinicians are responsible for administering the treatment plans for 
players assigned to them. NFL Substance Abuse Policy, § 1.1.3. 
918 Each NFL club must designate one of its affiliated physicians as its team physician for substance abuse matters. 
NFL Substance Abuse Policy, § 1.1.4. The team substance abuse physician consults and coordinates club-level 
aspects of the player’s treatment program, including the prescription or prohibition of certain medications necessary 
to facilitate compliance with the treatment program. Id. 
919 The chief forensic toxicologist, jointly selected by the NFLMC and NFLPA, is responsible for laboratory evaluation 
of urine samples, providing scientific advice on toxicology matters, scientific interpretation of positive drug findings, 
and providing forensic testimony as needed. NFL Substance Abuse Policy, § 1.1.5. 
920 “The NFL and NFLPA shall jointly agree upon one or more Collection Vendors to be responsible for specimen 
collection, storage and transportation to the designated laboratory.” NFL Substance Abuse Policy, § 1.1.6. 
921 Club physicians facilitate players’ entrance into the Intervention Program on a self-referral basis. See NFL 
Substance Abuse Policy, § 1.4.1. 
922 NFL PES Policy, Appendix I; NFL Substance Abuse Policy, Appendix F. 
923 Id. 



	 261	

																																																																																																																																																																																			
924 Id. 
925 NFL Substance Abuse Policy at p. 1. 
926 Id. 
927 NFL Substance Abuse Policy, § 1.4.1. 
928 NFL Substance Abuse Policy, § 1.5.1(a). 
929 Id. 
930 Id. 
931 NFL Substance Abuse Policy, § 1.5.1(b). 
932 Id. 
933 NFL Substance Abuse Policy, § 1.5.2(a). 
934 NFL Substance Abuse Policy, § 1.5.2(d). 
935 Id. 
936 In all of the leagues, suspensions are without pay except in rare circumstances. 
937 NFL PES Policy, § 6. 
938 “[S]ufficient credible evidence includes but is not limited to: criminal convictions or plea arrangements; admissions, 
declarations, affidavits, authenticated witness statements, corroborated law enforcement reports or testimony in legal 
proceedings; authenticated banking, telephone, medical or pharmacy records; or credible information obtained from 
Players who provide assistance[.]”  NFL PES Policy, § 3.1, n. 4. 
939 Spotrac.com provides a list of NFL suspensions. NFL Fines & Suspensions 2016, Spotrac, 
http://www.spotrac.com/nfl/fines-suspensions/ (last visited Jan. 23, 2017), archived at https://perma.cc/KAK9-63FG.  
940 As stated above, Spotrac.com provides a list of NFL suspensions. See NFL Fines & Suspensions 2015, Spotrac, 
http://www.spotrac.com/nfl/fines-suspensions/2015/ (last visited Mar. 10, 2016), archived at https://perma.cc/R3K4-
FB74; NFL Fines & Suspensions 2014, Spotrac, http://www.spotrac.com/nfl/fines-suspensions/2014/ (last visited Mar. 
10, 2016), archived at http://perma.cc/4VCB-PSCM. Additional research was then done on each player on the list to 
determine the reported cause of the suspension. 
941 NFL PES Policy, § 14. 
942 See id., citing 2011 NFL CBA, Art. 4, § 9. See also Chris Deubert, Glenn M. Wong, John Howe, All Four Quarters: 
A Retrospective and Analysis of the 2011 Collective Bargaining Process and Agreement in the National Football 
League, 19 UCLA Ent. L. Rev. 1, 48-51 (2012) discussing clubs’ efforts to recoup portions of bonus money already 
paid to players); Chris Deubert, Glenn M. Wong, Understanding the Evolution of Signing Bonuses and Guaranteed 
Money in the National Football League: Preparing for the 2011 Collective Bargaining Negotiations, 16 UCLA Ent. L. 
Rev. 179, 202-26 (2009) (same). 
943 See 2011 NFL CBA, At. 4, § 9(g) (discussing voiding of guarantees). 
944 NFL PES Policy, § 1.4.1. 
945 See Spotrac.com, supra note 939.  
946 Id. 
947 NFL Substance Abuse Policy, § 2.2. 
948 Id. 
949 Id. 
950 Id. at § 2.3. 
951 Id. 
952 Id. 
953 NFL PES Policy, § 12; NFL Substance Abuse Policy, § 1.2. 
954 NFL PES Policy, § 12.1. 
955 NFL PES Policy, § 12. 
956 NFL PES Policy, § 12.2. 
957 NFL Substance Abuse Policy, § 1.2.1. 
958 Id. 
959 NFL Substance Abuse Policy, § 1.2.3. 
960 “Any and all drugs or substances included on Schedules I and II of the Code of Federal Regulations’ Schedule of 
Controlled Substances . . . shall be considered Drugs of Abuse covered by the Program,” in addition to synthetic and 
natural marijuana, cocaine, LSD, opiates, MDMA, GHB, and PCP (and their analogues). MLB Joint Program, § 2(A). 
961 “Any and all anabolic androgenic steroids covered by Schedule III of the Code of Federal Regulations’ Schedule of 
Controlled Substances . . . and [certain enumerated] categories of hormones and agents with antiestrogenic activity . 
. . shall be considered Performance Enhancing Substances covered by the Program. Anabolic androgenic steroids, 
hormones, and agents with antiestrogenic activity, that may not be lawfully obtained or used in the United States 
(including, for example, “designer steroids” and peptide hormones) also shall be considered Performance Enhancing 
Substances irrespective of whether they are covered by Schedule III.” MLB Joint Program, § 2(B). Human Growth 
Hormone (hGH) is explicitly listed as a PED. Id. 
962 Stimulants are defined in the Joint Program by an exhaustive list of 56 substances, including amphetamine, 
ephedrine, and methamphetamine. MLB Joint Program, § 2(C). 



	 262	

																																																																																																																																																																																			
963 MLB Joint Program, § 2(D). “DHEA is a hormone that is naturally made by the human body. . . . Athletes and other 
people use DHEA to increase muscle mass, strength, and energy.” DHEA, Medline Plus - U.S. Nat’l Library of Med., 
http://www.nlm.nih.gov/medlineplus/druginfo/natural/331.html#Description (last visited Aug. 31, 2015), archived at 
http://perma.cc/R76C-YR75. As recently as 2009, MLB was the only of the big four American professional sports 
leagues to allow DHEA. See Jeff Passan, Baseball still allows the steroid DHEA, Yahoo! Sports, May 14, 2009, 
http://sports.yahoo.com/mlb/news?slug=jp-dhealegal051409, archived at http://perma.cc/5WJP-WSL8. MLB and the 
MLBPA often fought over inclusion of DHEA on the prohibited substance list, see id., which may explain why DHEA 
was included in its own category when MLB finally added it to the list. 
964 MLB Joint Program, § 2(E). 
965 Id. 
966 MLB Joint Program, § 3(A)(1). 
967 Id. 
968 MLB Joint Program, § 3(A)(3). 
969 MLB Joint Program, § 3(F)(1). This situation is known as an “analytical positive.” 
970 MLB Joint Program, § 3(F)(2). 
971 MLB Joint Program, § 3(F)(3). 
972 MLB Joint Program, § 7(G)(2). Suspensions under this provision of the Joint Program do not follow a specified 
punishment schedule; they may, however, qualify as predicate offenses that increase the punishment for subsequent 
violations. See MLB Joint Program, § 7(A). 
973 MLB Joint Program, § 3(A)(1). 
974 MLBPA, MLB Announce Details of New Labor Agreement, MLBPA (Dec. 2, 2016), 
http://www.mlbplayers.com/ViewArticle.dbml?DB_OEM_ID=34000&ATCLID=211336390, archived at 
https://perma.cc/4XUA-2DAW. 
975 Id.; MLB Joint Program, § 3(A)(2). 
976 MLB Joint Program, § 3(A)(3)(a). 
977 MLB Joint Program, § 3(A)(3). Of those 900 hGH tests, 500 are conducted during the season and 400 are 
performed during the off-season. MLB Joint Program, § 3(A)(3)(b)–(c); MLBPA, MLB Announce Details of New Labor 
Agreement, MLBPA (Dec. 2, 2016), 
http://www.mlbplayers.com/ViewArticle.dbml?DB_OEM_ID=34000&ATCLID=211336390, archived at 
https://perma.cc/4XUA-2DAW. 
978 See MLB Joint Program, § 3(A)(3). 
979 Independent Program Administrator Issues Annual Report, Major League Baseball (Dec. 2, 2016), 
http://www.mlbplayers.com/ViewArticle.dbml?SPID=181313&ATCLID=211336296&DB_OEM_ID=34000, archived at 
https://perma.cc/2PPQ-S397. 
980 Id. 
981 Id. 
982 MLB Joint Program, § 3(C)(1). However, the party receiving the notification may dispute the reasonable cause 
basis, in which case the Arbitration Panel Chair will determine whether reasonable cause exists. MLB Joint Program, 
§ 3(C)(1). 
983 MLB Joint Program, §§ 3(D)(1)–(2). These follow-up tests do not count toward the 3,200 random urine tests or 
400 random hGH tests otherwise permitted under the Joint Program. Id. 
984 MLB Joint Program, §§ 3(B), 3(C)(2)(a). 
985 MLB Joint Program, § 4(A). 
986 MLB Joint Program, § 4(B)(1). 
987 MLB Joint Program, § 1(A)(1). 
988 MLB Joint Program, § 1(A)(2). 
989 MLB Joint Program, §§ 1(B)(1)–(2). The Treatment Board made headlines in 2015 after deciding not to suspend 
former Los Angeles Angels (and current Texas Rangers) player Josh Hamilton. Hamilton, who had struggled with 
cocaine and alcohol addiction in the past, confessed to Major League Baseball in February that he had suffered a 
relapse in his sobriety in an incident involving cocaine. Matt Schiavenza, Josh Hamilton’s Relapse Reveals Baseball’s 
Double Standard on Drugs, Atlantic, Apr. 4, 2015, http://www.theatlantic.com/entertainment/archive/2015/04/josh-
hamiltons-relapse-reveals-baseballs-hypocrisy-on-drugs/389685/, archived at http://perma.cc/WXP8-M4JP. Because 
Hamilton self-reported the incident and had not failed a drug test since 2004, he appeared to technically qualify as a 
first-time offender under the Joint Program. See Jeff Todd, Josh Hamilton Facing Discipline for Drug of Abuse, MLB 
Trade Rumors (Feb. 25, 2015), http://www.mlbtraderumors.com/2015/02/josh-hamilton-meeting-with-mlb-regarding-
disciplinary-matter.html, archived at https://perma.cc/SDB9-Y4K9; Cliff Corcoran, Report: Josh Hamilton’s Career Hits 
Roadblock as He Relapses on Drugs, Sports Illustrated, Feb. 26, 2015, http://www.si.com/mlb/2015/02/25/josh-
hamilton-angels-relapse-drugs, archived at http://perma.cc/EWL4-U5AT. However, MLB argued that Hamilton had 
violated his treatment program, which dated back as far as 2003 when Hamilton was in the minor leagues with the 
Tampa Bay Rays. Michael O’Keefe & Teri Thompson, Arbitrator Rules for Josh Hamilton, Angels Outfielder Will Not 
Be Suspended by MLB for Substance Abuse Relapse, N.Y. Daily News, Apr. 3, 2015, 



	 263	

																																																																																																																																																																																			
http://www.nydailynews.com/sports/baseball/arbitrator-rules-josh-hamilton-angel-dodges-suspension-article-
1.2172441, archived at http://perma.cc/L7UN-MAX5. Hamilton and his camp, meanwhile, argued that he had faithfully 
followed his treatment program, which included counseling and drug testing, and he had a “one-night slip which he 
immediately self-reported.” Id. Ultimately, an arbitrator ruled that Hamilton’s conduct did not violate his treatment 
program and MLB thus could not suspend or impose any discipline on him. Ted Berg, Josh Hamilton Will Not Be 
Suspended for Reported Offseason Drug Relapse, USA Today, Apr. 3, 2015, http://ftw.usatoday.com/2015/04/josh-
hamilton-los-angeles-angels-suspension-drug-relapse-mlb, archived at  https://perma.cc/W8QC-GFM3 (quoting 
MLB’s statement on the matter); see also MLB Joint Program, § 4(C)(3). 
990 MLB Joint Program, § 1(A)(2)(g). 
991 MLB Joint Program, § 3(I)(1). 
992 MLB Joint Program, § 3(I)(3). 
993 MLB Joint Program, § 4. 
994 MLB Joint Program, § 4(B)(1). 
995 Id. 
996 MLB Joint Program, §§ 7(A)(1)–(3), 7(E)(1)–(3). 
997 MLB Joint Program, § 7(F)(1)–(2). 
998 MLB Joint Program, § 7(B)(1)–(4); MLBPA, MLB Announce Details of New Labor Agreement, MLBPA (Dec. 2, 
2016), http://www.mlbplayers.com/ViewArticle.dbml?DB_OEM_ID=34000&ATCLID=211336390, archived at 
https://perma.cc/4XUA-2DAW. 
999 MLB Joint Program, § 7(B)(1)–(4). 
1000 MLB Joint Program, §§ 7(F)(1), (3). 
1001 MLB Joint Program, § 7(C)(1)–(4). 
1002 MLB Joint Program, § 7(E)(1)–(3). 
1003 MLB Joint Program, §§ 7(F)(1), (3). 
1004 MLB Joint Program, § 7(D)(1)–(5). 
1005 Additional failures to comply with the treatment program results in further discipline at the Commissioner‘s 
discretion. MLB Joint Program, § 7(C)(5). 
1006 MLB Joint Program, §§ 7(F)(1), (3). 
1007 MLB Joint Program, § 7(E)(1)–(3). However, absent a conviction, players are not subject to suspension for the 
use or possession of marijuana, hashish, or synthetic THC. MLB Joint Program, § 7(D)(5). Also, drug of abuse 
violations do not include alcohol or alcohol-related (e.g., DUI) violations. 
1008 DHEA, Medline Plus - U.S. Nat’l Library of Med., 
http://www.nlm.nih.gov/medlineplus/druginfo/natural/331.html#Description (last visited Aug. 31, 2015), archived at 
http://perma.cc/R76C-YR75. 
1009 DHEA is specifically exempt from the term “anabolic steroid” in the Controlled Substances Act. 21 U.S.C. § 
802(41)(A). 
1010 See, e.g., DHEA, Walgreens, http://www.walgreens.com/store/c/dhea/ID=361725-tier3 (last visited Aug. 31, 
2015), archived at http://perma.cc/7E6P-PH4Y (listing DHEA for sale); DHEA, GNC,   
http://www.gnc.com/Vitamins/Specialty-Supplements/DHEA/family.jsp?categoryId=2166425&sr=1&origkw=dhea (last 
visited Aug. 31, 2015), archived at http://perma.cc/F79Z-K7WK (same). 
1011 WADA, established in 1999, is an international agency funded by sports organizations and governments with its 
principal focus on eliminating the use of PES in sports. WADA publishes annually a “Prohibited List” that lists 
prohibited substances. The WADA Code and the Prohibited List are the governing anti-doping documents of all 
Olympic sports organizations and most sports organizations worldwide. 
1012 See MLB Joint Program, § 2(D); NFL Steroid Policy, App. A – List of Prohibited Substances; 201 NBA CBA, Ex. I-
2 – Prohibited Substances; The World Anti-Doping Code, WADA (2015), https://wada-main-
prod.s3.amazonaws.com/resources/files/wada-2015-prohibited-list-en.pdf, archived at http://perma.cc/P2KM-KKKB. 
The NHL substantially uses the WADA Code. 
1013 MLB Joint Program, § 5(B)(1). 
1014 MLB Joint Program, § 5(B)(4). 
1015 MLB Joint Program, § 5(D)(1). 
1016 Id. Clubs must then keep that information confidential. See MLB Joint Program, § 5(B)(1). 
1017 MLB Joint Program, § 5(C). 
1018 MLB Joint Program, § 5(C)(1). 
1019 MLB Joint Program, § 5(E). 
1020 Drugs of abuse include, among other substances, cocaine, LSD, methamphetamine, opiates, and PCP. 2017 
NBA CBA, Ex. I-2. 
1021 Exhibit I-2 to the CBA specifically lists out over 150 banned SPEDs. hGH is included among banned SPEDs. 
1022 Exhibit I-2 to the CBA includes 24 banned diuretics. 
1023 The 2017 NBA CBA does not specify whether the illegality of the steroid or PES refers to federal and/or state law.  
However, according to the NBA, in practice, the league is concerned with federal law. 



	 264	

																																																																																																																																																																																			
1024 2017 NBA CBA, Art. XXXIII § 16. 
1025 2017 NBA CBA, Art. XXXIII, § 4(a). 
1026 2017 NBA CBA, Art. XXXIII, § 4(d)(i). 
1027 2017 NBA CBA, Art. XXXIII, § 4(d)(ii). 
1028 2017 NBA CBA, Art. XXXIII, § 4(d)(vi). 
1029 2017 NBA CBA, Art. XXXIII, § 4(d)(iii). 
1030 2017 NBA CBA, Art. XXXIII, § 4(d)(iv). 
1031 2017 NBA CBA, Art. XXXIII, § 4(d)(v). 
1032 2017 NBA CBA, Art. XXXIII, § 5(a). 
1033 2017 NBA CBA, Art. XXXIII, § 6(a). Off-season urine samples are only tested for SPEDs and diuretics. Id. 
1034	2017	NBA	CBA,	Art.	XXXIII,	§	14(a).	
1035 2017 NBA CBA, Art. XXXIII, § 6(a). 
1036 2017 NBA CBA, Art. XXXIII, § 5(a). “In evaluating the information presented to him, the Independent Expert shall 
use his independent judgment based upon his experience in substance abuse detection and enforcement.” 2017 
NBA CBA, Art. XXXIII, § 5(b). 
1037 Id.; 2017 NBA CBA, Ex. I-1. 
1038 2017 NBA CBA, Art. XXXIII, § 2(a). In addition to generally managing and overseeing the Program, the Medical 
Director is expressly responsible for selecting and supervising counselors (preferably, retired NBA players) and other 
personnel necessary for the effective implementation of the Program and evaluating and treating players subject to 
the Program. Id. 
1039	2017 NBA CBA, Art. XXXIII, § 2(b).	
1040 2017 NBA CBA, Art. XXXIII, § 2(c). 
1041 2017 NBA CBA, Art. XXXIII, § 2(e). 
1042 2017 NBA CBA, Art. XXXIII, § 2(g). 
1043 Email from David Weiss, Associate Vice President and Assistant General Counsel, NBA, to Christopher R. 
Deubert (Sep. 1, 2015). 
1044 Id. 
1045 Id. 
1046 2017 NBA CBA, Art. XXXIII, § 1(f); Art. XXXIII, § 7. 
1047 2017 NBA CBA, Art. XXXIII, § 6(b)(i).  
1048 2017 NBA CBA, Art. XXXIII, 7(a). 
1049 2017 NBA CBA, Art. XXXIII, § 1(k). 
1050 2011 NBA CBA, Art. XXXIII, § 8(c). 
1051 Id. 
1052 Id. 
1053 2017 NBA CBA, Art. XXXIII, § 8(a). 
1054 2017 NBA CBA, Art. XXXIII, § 1(s). 
1055 2017 NBA CBA, Art. XXXIII, § 9(b). 
1056 Id. 
1057 2011 NBA CBA, Art. XXXIII, § 9(a). 
1058 See 2017 NBA CBA, Art. XXXIII, § 1(b) (“A player may not Come Forward Voluntarily for the use of a SPED”). 
1059 2017 NBA CBA, Art. XXXIII, § 6(b)(i).  
1060 2017 NBA CBA, Art. XXXIII, § 10(a)(ii)(1). 
1061 2017 NBA CBA, Art. XXXIII, § 10(a)(ii)(2). 
1062 See 2017 NBA CBA, Art. XXXIII, § 6(c); Art. XXXIII,§ 11(a). 
1063 In reviewing a draft of this Report, the NBA confirmed that a veteran player that commits his first violation of the 
Anti-Drug Program in relation to a drug of abuse (excluding marijuana) is dismissed and disqualified from the NBA 
and is not entered into the Drugs of Abuse Program, i.e., the NBA does not provide or facilitate treatment for the 
player. 
1064 2017 NBA CBA, Art. XXXIII, § 10(a)(ii)(1). 
1065 2017 NBA CBA, Art. XXXIII, § 10(a)(ii)(2). 
1066 2017 NBA CBA, Art. XXXIII, § 7(a)(iv). 
1067 2017 NBA CBA, Art. VI, § 14. 
1068 2017 NBA CBA, Art. XXXIII, § 8(c)(A). 
1069 2017 NBA CBA, Art. XXXIII, § 8(c)(B). 
1070 2017 NBA CBA, Art. XXXIII, § 8(c)(C). 
1071 2017 NBA CBA, Art. XXXIII, § 8(c)(D). 
1072 2017 NBA CBA, Art. XXXIII § 8(a)(iii). 
1073 2017 NBA CBA, Art. XXXIII, § 9(b)(A). 
1074 2017 NBA CBA, Art. XXXIII, § 9(b)(B). 
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1075 2017 NBA CBA, Art. XXXIII, § 9(b)(C). 
1076 2011 NBA CBA, Art. XXXIII § 9(a). 
1077 See 2017 NBA CBA, Art. XXXIII, § 1(b) (“A player may not Come Forward Voluntarily for the use of a SPED”). 
1078 2017 NBA CBA, Art. XXXIII § 3(a). 
1079 Id. 
1080 2017 NBA CBA, Art. XXXIII § 3(b). 
1081 The list itself does not appear to be publicly available; however, the parties agreed by letter agreement 
accompanying the 2013 CBA to include on the Prohibited Substances List “‘illegal’ stimulants and amphetamines . . . 
that are relevant to the sport of hockey.” NHL CBA, Issues Related to Article 47 of the CBA Letter Agreement. 
1082 2013 NHL CBA, Letter Agreement, Don Zavelo, General Counsel, NHLPA, to William L. Daly, Deputy 
Commissioner, NHL re: Issues Related to Article 47 of the CBA (Feb. 15, 2013). 
1083 NHL/NHLPA, Substance Abuse and Behavioral Program Ex. A (Sep. 1996). 
1084 See, e.g., Mark Craig, Deer-Antler Spray Latest ‘Thorny’ Issue in Athlete Supplements, Star Trib., Jul. 22, 2013, 
http://www.startribune.com/sports/vikings/216523471.html, archived at http://perma.cc/RUG5-CCM9 (“The NHL and 
NBA don’t test blood, although the NBA reportedly is getting closer to doing so.”); Bill Simmons, Daring to Ask the 
PED Question, Grantland, Feb. 1, 2013, http://grantland.com/features/daring-ask-ped-question/, archived at 
https://perma.cc/Y3A6-52WZ (“We look the other way when the MLB, NFL, NBA and NHL players associations keep 
blocking blood testing in their respective sports (MLB finally started blood testing for the 2013 season).”). Additionally, 
while the NHL discussed implementing hGH testing over the summer of 2013, it had no policy in place as of April 
2015. See Mark Zwolinski, NHL Delays Testing for Human Growth Hormone Until 2014-15 Season at Earliest, 
Toronto Star,  Aug. 14, 2013, 
http://www.thestar.com/sports/hockey/2013/08/14/nhl_delays_testing_for_human_growth_hormone_until_201415_se
ason_at_earliest.html#, archived at http://perma.cc/X89Z-RBYJ;  Andrew Kehapril, N.B.A. to Test Players for H.G.H. 
Starting Next Season, N.Y. Times, Apr. 17, 2015, http://www.nytimes.com/2015/04/17/sports/basketball/nba-to-test-
players-for-hgh-starting-next-season.html, archived at http://perma.cc/W7VM-85VS. Growth hormone is currently on 
WADA‘s 2015 Prohibited Substances List from which NHL chooses its prohibited substances, however. See The 
World Anti-Doping Code, WADA (2015), https://wada-main-prod.s3.amazonaws.com/resources/files/wada-2015-
prohibited-list-en.pdf, archived at http://perma.cc/P2KM-KKKB. 
1085 See 2013 NHL CBA, Art. 47 § 6(d). The determination of whether a player had an unexcused failure or refusal or 
whether a player attempted to substitute, dilute, mask, or adulterate a specimen rests with the Program Doctors, 
subject to appeal to the Impartial Grievance Arbitrator. Id. 
1086 2013 NHL CBA, Art. 47.9(e).  
1087 2013 NHL CBA, Art. 47, § 8(b). 
1088 Id. 
1089 2013 NHL CBA, Art. 47, § 8(c). 
1090 Id. 
1091 NHL/NHLPA, Substance Abuse and Behavioral Program Ex. A (Sept. 1996). 
1092 NHL/NHLPA, Substance Abuse and Behavioral Program Ex. A (Sept. 1996). For example, the cutoff level for 
marijuana metabolites is 50 ng/ml for the initial test. If a specimen is identified as positive, then the program doctors 
should confirm the presence of marijuana metabolites using gas chromatography/mass spectrometry techniques at 
the cutoff value of 15 ng/ml. Id. 
1093 2013 NHL CBA, Art. 47, § 6(a). 
1094 Id. 
1095 See 2013 NHL CBA, Art. 47, § 6. 
1096 See id. 
1097 2013 NHL CBA, Art. 47, § 6(c). 
1098 Id. 
1099 2013 NHL CBA, § 47.4(b). 
1100 Id. 
1101 Mike Halford, Report: NHL to Implement Comprehensive Cocaine Testing By End of Season, Pro Hockey Talk 
(Nov. 23, 2015, 2:31 PM), http://nhl.nbcsports.com/2015/11/23/report-nhl-to-implement-comprehensive-cocaine-
testing-by-end-of-season/, archived at http://perma.cc/A66B-AL8Q. 
1102 Id. 
1103 NHL/NHLPA, Substance Abuse and Behavioral Program 4 (Sept. 1996).  
1104 NHL/NHLPA, Substance Abuse and Behavioral Program 4 (Sept. 1996). Players may voluntarily seek treatment 
through the SABH Program or Team Personnel (club physicians, trainers, coaches, and managers) may refer a 
player to the Program. See id. at 4. 
1105 2013 NHL CBA, Art. 47 § 2. 
1106 The NHL is the only of the four major American sports leagues to use the WADA Prohibited List in choosing its 
own prohibited substances. 
1107 Id. 
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1108 NHL/NHLPA, Substance Abuse and Behavioral Program 2 (Sept. 1996). The SABH is available as Exhibit C to 
the Notice of Removal (ECF No. 1) in the case of Boogaard v. Nat’l Hockey League, No. 1:13-cv-04846 (N.D. Ill. July 
3, 2013). 
1109 Id. 
1110 2013 NHL CBA, Art. 47 § 10. 
1111 Id. 
1112 NHL/NHLPA, Substance Abuse and Behavioral Program 1 (Sept. 1996).  
1113 Id. at 3. 
1114 2013 NHL CBA, Art. 47.7(a)(i). 
1115 2013 NHL CBA, Art. 47.7(a)(ii). 
1116 2013 NHL CBA, Art. 47.7(a)(iii). 
1117 Andrew DeWitt, Are NHL players using PEDs? Jonathan Toews says naive to say no, CBS Sports (Aug. 16, 
2013, 10:49 AM), http://www.cbssports.com/nhl/eye-on-hockey/23177818/are-nhl-players-using-peds-jonathan-
toews-says-naive-to-think-no, archived at http://perma.cc/4GMB-ENEH. 
1118 Basketball and soccer are also Olympic sports and thus performance-enhancing drug usage in those sports 
might also be lowered as a result of the Olympic drug-testing programs. 
1119 NHL/NHLPA, Substance Abuse and Behavioral Program 4 (Sept. 1996).  
1120 Id. 
1121 Id. 
1122 Id. 
1123 Id. 
1124 Id. at § 4(C). 
1125 2013 NHL CBA, Art. 18-A.2. 
1126 Id. at Art. 18-A.4. 
1127 2013 NHL CBA, Art. 47 § 11. If the grievance is upheld, the Arbitrator can fashion an appropriate remedy 
pursuant to traditional standards of contract law. Id. 
1128 NHL/NHLPA, Substance Abuse and Behavioral Program Ex. B (Sept. 1996). 
1129 See id. at Ex. C. 
1130 Id. at 2. 
1131 2014 CFL CBA, § 32.02. 
1132 2014 CFL CBA, § 32.01. 
1133 2016 CFL PED Policy, Appendix D. HGH is included on the list. Id. 
1134 2016 CFL PED Policy, § 2.01.3. 
1135 2016 CFL PED Policy, § 7.02. 
1136 2016 CFL PED Policy, §§ 6.01, 6.02. 
1137 CFL, CFLPA Agree on New Drug Policy for the 2016 Season, Can. Football League, 
http://www.cfl.ca/2016/04/21/cfl-cflpa-agree-new-drug-policy-2016-season/ (last visited Apr. 25, 2016), archived at 
https://perma.cc/4QY4-2SGL; 2016 CFL PED Policy, App. C. 
1138 2016 CFL PED Policy, § 5.04.2. 
1139 2016 CFL PED Policy, § 5.04.3. 
1140 2016 CFL PED Policy, § 5.04.1. 
1141 Id. 
1142 2016 CFL PED Policy, § 3. 
1143 The Designated Medical Authority is an individual jointly appointed by the CFL and CFLPA who has sole 
responsibility for reviewing Therapeutic Use Exemption applications. 2016 CFL PED Policy, § 5.03.1. 
1144 2016 CFL PED Policy, § 5.03.4. 
1145 2016 CFL PED Policy, § 9.01.1. 
1146 Id. 
1147 CFL, CFLPA Agree on New Drug Policy for the 2016 Season, Can. Football League, 
http://www.cfl.ca/2016/04/21/cfl-cflpa-agree-new-drug-policy-2016-season/ (last visited Apr. 25, 2016), archived at 
https://perma.cc/4QY4-2SGL; CFL PED Policy, § 7.03 
1148 Id. 
1149 Id. 
1150 Id. 
1151 2016 CFL PED Policy, § 9.01.2. 
1152 2016 CFL PED Policy, § 4.01.1. 
1153 2016 CFL PED Policy, § 4.01.2. 
1154 Id. 
1155 MLS Substance Abuse Policy, § VI(A). 
1156 Id. 
1157 Id. at § VI(B). 
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1158 Id. at § VI(C). 
1159 Id. at § VI(D). 
1160 Id. at § III(C) (“All specimen collection shall be done in accordance with the WADA Guidelines for Urine Sample 
Collection.”) 
1161 The Substance Abuse Policy also governs “violation[s] of criminal law,” “domestic violence,” and, “illegal or 
excessive gambling[.]”  MLS Substance Abuse Policy, § 5(A). Such violations are subject to “discipline[] for just 
cause.” Id. at § X(B)(2).  
1162 Id. at § V(A). 
1163 Id. at § IX(A). 
1164 Id. at § VII(B). 
1165 Id. at § VII(A)(1). 
1166 See id. 
1167 Id. at § III(A). 
1168 Id. 
1169 Id.  
1170 Id. at § V. 
1171 Id. at § V(C). 
1172 Id. 
1173 Id. at § V(D). 
1174 Id. 
1175 This information was provided by the MLSPU. 
1176 MLS Substance Abuse Policy, § X(A). 
1177 See id. at § X(B) (providing different discipline scheme for players who have tested positive for PEDs). 
1178 Id. at § X(A). 
1179 Id. 
1180 Id. at § X(A)(3). 
1181 See id. at § X(A). 
1182 Id. at § X (B). 
1183 See id. at § VIII(D); § IX (B). 
1184 See id. at § XII(B)(1). 
1185 Id. 
1186 Id. 
1187 Id. 
1188 For context, the NFL regular season is 16 games, the MLB regular season is 162 games, the NBA and NHL 
regular seasons are 82 games, the CFL regular season is 18 games, and the MLS regular season is 34 games. 
1189 2011 NBA CBA, Art. XXXIII, § 9(a). 
1190 See 2017 NBA CBA, Art. XXXIII, § 1(b) (“A player may not Come Forward Voluntarily for the use of a SPED”). 
1191 See 2017 NBA CBA, Art. XXXIII, § 9. 
1192 See Alfhid Gronbladh, Erik Nylander, Mathias Halberg, The neurobiology and addiction potential of anabolic 
androgenic steroids and the effects of growth hormone, 126 Brain Res. Bulletin 127, 129–30 (2016) (discussing PES 
dependence); Harrison G. Pope et al., Adverse Health Consequences of Performance-Enhancing Drugs: An 
Endocrine Society Specific Statement, 35 Endocrine Reviews 341, 355 (2013) (discussing PES dependence); Gen 
Kanayama et al., Treatment of anabolic-androgenic steroid dependence: Emerging evidence and its implications, 109 
Drug & Alcohol Dependence 6, 7 (2010) (“[PES usage] can cause a dependence syndrome where individuals may 
use these drugs almost continuously for years, often despite adverse effects”); Gen Kanayama et al., Anabolic-
androgenic steroid dependence: an emerging disorder, 104 Addiction 12, 1966–78 (2009) (finding that About 30% of 
anabolic steroid users appear to develop a dependence syndrome, characterized by chronic steroid use despite 
adverse effects on physical, psychosocial, or occupational functioning). 
1193 See Anders Hakansson et al., Anabolic androgenic steroids in the general population: user characteristics and 
associations with substance use, 18 Eur. Addict Res. 2 (2012) (“[PED] use was most strongly associated with a 
lifetime history of illicit drug use and the misuse of prescription drugs.”); Michael Bahrke et al., Risk factors associated 
with anabolic-androgenic steroid use among adolescents, 29 Sports Med. 6 (2000) (“studies have reported that the 
likelihood of using [PEDs] was associated with the use of several other drugs including marijuana, cocaine, 
stimulants, relaxants, heroin, caffeine, alcohol, cigarettes and smokeless tobacco.”) 
1194 Alfhid Gronbladh, Erik Nylander, Mathias Halberg, The neurobiology and addiction potential of anabolic 
androgenic steroids and the effects of growth hormone, 126 Brain Res. Bulletin 127, 130 (2016) (“there is a strong 
association between [PES] dependence and opioid dependence”); Harrison G. Pope et al., Adverse Health 
Consequences of Performance-Enhancing Drugs: An Endocrine Society Specific Statement, 35 Endocrine Reviews 
341, 348–49 (2013). 
1195 Gen Kanayama et al., Treatment of anabolic-androgenic steroid dependence: Emerging evidence and its 
implications, 109 Drug & Alcohol Dependence 6, 8–9 (2010). 
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1196 Id. at 9. 
1197 Harrison G. Pope et al., Adverse Health Consequences of Performance-Enhancing Drugs: An Endocrine Society 
Specific Statement, 35 Endocrine Reviews 341, 348–49 (2013); Kanayama et al., supra n. 1195 at 10. 
1198 Pope et al., supra n. 1197 at 353; Kanayama et al., supra n. 1195 at 10. 
1199 See Daria Paicentino et al., Anabolic-androgenic Steroid Use and Psychopathology in Athletes. A Systematic 
Review, 13 Current Neuropharmacology 101 (2015). 
1200 Pope et al., supra n. 1197 at 348-49; Kanayama et al., supra n. 1195 at 10. 
1201 Gronbladh, Nylander, Halberg, supra n. 1194 at 130; Pope et al., supra n. 1198 at 348-49.  
1202 Pope et al., supra n. 1198 at 349; Kanayama et al., supra n. 1195 at 349. 
1203 See Gronbladh, Nylander, Halberg, supra n. 1194 at 133-34; Pope et al., supra n. 1197 at 348-49; Kanayama et 
al., supra n. 1195 at 10; Harrison G. Pope, MD, MPH, McLean Hospital, 
http://www.mcleanhospital.org/biography/harrison-pope (last visited Dec. 15, 2016), archived at 
https://perma.cc/EK4G-7MWU (“Harrison G. Pope, MD, MPH, has conducted research in a wide range of areas in 
psychiatry and has authored more than 300 peer-reviewed papers. This work includes many publications on the 
diagnosis and treatment of psychotic disorders and major mood disorders, together with extensive research on eating 
disorders and related issues of body image in both women and men. More recently, Dr. Pope has also focused on 
substance abuse disorders, with emphasis on drugs such as cannabis, hallucinogens, ecstasy, and anabolic-
androgenic steroids.”). 
1204 In this Chapter, we are focused on the compensation structures of the players actually playing in the leagues, and 
not on practice squad, minor league, or development league players. The structure of play and compensation for 
players at these lower levels vary considerably across the leagues based on differing needs, and thus do not provide 
for a useful comparison. 
1205 See, e.g., Josh Alper, Sean Lee says it was his call to sit with $2 million on the line, ProFootballTalk (Jan. 4, 
2016, 10:46 AM), http://profootballtalk.nbcsports.com/2016/01/04/sean-lee-says-it-was-his-call-to-sit-with-2-million-
on-the-line/, archived at https://perma.cc/69QS-FVPH. 
1206 See Thomas Richardson, Peter Elliotta, & Ronald Roberts, The relationship between personal unsecured debt 
and mental and physical health: A systematic review and meta-analysis, 33 Clinical Psychol. Rev. 8, 1148-62 (2013). 
Many experts have recognized that “financial insecurity can cause people to ‘cut corners in ways that may affect their 
health and well-being,’ like spending less on food, clothing, or prescriptions.” Nadia N. Sawicki, Modernizing Informed 
Consent: Expanding the Boundaries of Materiality, Univ. Ill. L. Rev. (2016), citing Kevin R. Riggs, Peter A. Ubel, 
Overcoming Barriers to Discussing Out-of-Pocket Costs With Patients, 174 Jama Int. Med. 849 (2014); Peter A. Ubel, 
Amy P. Abernethy, S. Yousuf Zafar, Full Disclosure—Out-of-Pocket Costs as Side Effects, 369 New Eng. J. Med. 
1484 (2013). Indeed, to many, “financial well-being is certainly within the boundaries of most peoples’ concept of 
health.” Id., quoting Michael S. Wilkes & David L. Schriger, Caution: The Meter is Running: Informing Patients About 
Health Care Costs, 165 Western J. Med. 74, 78 (1996) (noting that “discussions about the cost of care are an 
important part of the physician-patient relationship”). 
1207 See, e.g., Melissa B. Jacoby, Teresa A. Sullivan, Elizabeth Warren, Rethinking the Debates over Health Care 
Financing: Evidence from the Bankruptcy Courts, 76 N.Y.U. L. Rev. 375 (2001) (empirical data demonstrating how 
many American families declare bankruptcy in the aftermath of illness or other healthcare crisis); Christopher Tarver 
Robertson, Richard Egelhof,Michael Hoke, Get Sick, Get Out: The Medical Causes of Home Mortgage Foreclosures, 
18 Health Matrix 65 (2008) (empirically demonstrating and discussing the role that health crises have in home 
foreclosures). 
1208 For purposes of this Chapter, we define a “rookie” as any player who has not yet played and a veteran as any 
player who has played. 
1209 See, e.g., 2011 NFL CBA, Art. 1 (“‘Salary Cap‘ means the absolute maximum amount of Salary that each Club 
may pay or be obligated to pay or provide to players… at any time during a particular League Year“); 2017 NBA CBA, 
Art. 1, § 1(mmm) (“‘Salary Cap’ means the maximum allowable Team Salary for each Team for a Salary Cap Year, 
subject to the rules and exceptions set forth in [the CBA]”). 
1210 The National League had begun play in 1876 and the American League in 1901. MLB was the result of a merger 
between the two leagues. 
1211 Joshua P. Jones, A Congressional Swing and Miss: The Curt Flood Act, Player Control, and the National 
Pastime, 33 Ga. L. Rev. 639, 642 (1999). 
1212 Id. 
1213 See American Needle, Inc. v. Nat’l Football League, 560 U.S. 183, 186 (2010), citing 15 U.S.C. § 1. 
1214 Fed. Baseball Club of Balt., Inc. v. Nat’l League of Prof’l Baseball Clubs, 259 U.S. 200 (1922). 
1215 See Nathaniel Grow, Defining the “Business of Baseball”: A Proposed Framework for Determining the Scope of 
Professional Baseball’s Antitrust Exemption, 44 U.C. Davis L. Rev. 557, 566 (2010). 
1216 See Toolson v. N.Y. Yankees, 346 U.S. 356 (1953). 
1217 See Flood v. Kuhn, 407 U.S. 258 (1972). 
1218 Stare decisis is Latin for “to stand by things decided.” It is “[t]he doctrine of precedent, under which a court must 
follow earlier judicial decisions when the same points arise again in litigation.” BLACK’S LAW DICTIONARY (9th ed. 2009). 
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1219 See id. at 284. 
1220 Indeed, in 1998 Congress passed the Curt Flood Act, named for the plaintiff in the 1972 Supreme Court case, 
which substantially overruled Federal Baseball and its progeny by declaring that actions relating to the employment of 
Major League Baseball players are subject to antitrust law. However, the Act kept Major League Baseball’s antitrust 
immunity concerning its handling of minor league baseball and franchise issues, such as relocation. See 15 U.S.C. § 
26b; City of San Jose v. Office of the Comm’r of Baseball, 776 F.3d 686 (9th Cir. 2015). 
1221 In Radovich v. Nat’l Football League, 352 U.S. 445 (1957), the Supreme Court held that the NFL was not exempt 
from the antitrust laws. In Haywood v. Nat’l Basketball Ass’n, 401 U.S. 1204 (1971), the Supreme Court held that the 
NBA was not exempt from the antitrust laws. Lower courts have subsequently refused to extend baseball’s antitrust 
exemption to professional hockey, Phila. World Hockey Club, Inc. v. Phila. Hockey Club, Inc., 351 F. Supp. 462, 466 
n.3 (E.D. Pa. 1972); professional golf, Blalock v. Ladies Prof’l Golf Ass’n, 359 F. Supp. 1260, 1263 (N.D. Ga. 1973); 
and professional tennis, Gunter Harz Sports, Inc. v. U.S. Tennis Ass’n, 665 F.2d 222, 223 (8th Cir. 1981). 
1222 See Chris Deubert & Glenn M. Wong, Understanding the Evolution of Signing Bonuses and Guaranteed Money 
in the National Football League: Preparing for the 2011 Collective Bargaining Negotiations, 16 UCLA Ent. L. Rev. 
179, 187 (2009) (describing the various legal proceedings leading to free agency in those sports). 
1223 After the 1974 season, Los Angeles Dodgers pitcher Andy Messersmith refused to sign the contract presented to 
him by the Dodgers. The club exercised its options under the reserve clause and Messersmith played the 1975 
season without an executed contract. After the season, Messersmith claimed that he had played out the option year 
of the contract and was now a free agent, able to sign with any club he chose. An arbitrator ultimately sided with 
Messersmith. Joshua P. Jones, A Congressional Swing and Miss: The Curt Flood Act, Player Control, and the 
National Pastime, 33 GA. L. REV. 639, 659-60 (1999). The arbitrator’s decision was affirmed in federal court. Kansas 
City Royals Baseball Corp. v. Major League Baseball Players Ass’n, 409 F. Supp. 233 (W.D. Mo. 1976) aff’d, 532 
F.2d 615 (8th Cir. 1976). 
1224 See Glenn M. Wong, Essentials of Sports Law, Exs. 11.3–11.6 (4th ed. 2010) (providing CBA history for each of 
the Big Four leagues). 
1225 See Chris Deubert, Glenn M. Wong, John Howe, All Four Quarters: A Retrospective and Analysis of the 2011 
Collective Bargaining Process and Agreement in the National Football League, 19 UCLA Ent. L. Rev. 1, 9–12 (2012) 
(discussing NFL-NFLPA labor relations between 1987 and 1993). 
1226 The NFL currently has television broadcasting agreements with ESPN, NBC, CBS, FOX, NFL Network and 
DirecTV. In addition, the NFL has a radio broadcasting agreement with Westwood One. In total, the broadcasting 
agreements bring in approximately $7 billion in annual revenue to the NFL. Kurt Badenhausen, The NFL Signs TV 
Deals Worth $27 Billion, Forbes (Feb. 14, 2011, 6:13PM), 
http://www.forbes.com/sites/kurtbadenhausen/2011/12/14/the-nfl-signs-tv-deals-worth-26-billion/, archived at 
http://perma.cc/8PXK-2VNU.  
1227 NFL Ventures is responsible for negotiating all of the league’s major sponsorship, marketing, and media rights 
deals. NFL Ventures, which Commissioner Goodell ran before becoming Commissioner, includes four wholly-owned 
subsidiaries: NFL Enterprises, NFL Properties, NFL Productions, and NFL International. See Tommy Craggs, 
Exclusive: Leaked Documents Show Operating Profits for NFL Ventures Rose 29 Percent Last Year, Deadspin (July 
15, 2011, 1:10 PM), http://deadspin.com/5821386/audited-financials-operating-profit-for-nfl-ventures-lp-rose-from-
999-million-to-13-billion-last-year, archived at http://perma.cc/3MNZ-XHLU. 
1228 NFL Network is the league-owned and operated television network devoted full-time to the NFL, including 
broadcasting select Thursday night games. For more information, see www.nfl.com/nflnetwork. 
1229 NFL Properties is responsible for licensing, sponsorship, and marketing. NFL Properties was the subject of Am. 
Needle, Inc. v. Nat’l Football League, 560 U.S. 183 (2010). NFL Properties was created by the 32 individual clubs to 
collectively market and license the clubs’ individual intellectual property, such as names, colors, logos, and 
trademarks. In 2000, the clubs—through NFL Properties—granted Reebok an exclusive license to produce and sell 
trademarked headwear for the 32 clubs. American Needle—a former licensee and creator of NFL appareled 
headwear—could no longer create headwear with NFL logos and trademarks. American Needle challenged the 
exclusive license as an illegal restraint of trade by the 32 NFL clubs. The Northern District of Illinois granted the NFL 
summary judgment after finding that NFL Properties constituted a single entity for antitrust purposes, and therefore 
there was no contract, combination, or conspiracy to restrain trade. See Am. Needle, Inc. v. New Orleans La. Saints, 
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