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The National Collegiate Athletic Association (“NCAA”) is a billion-dollar' joint venture
comprising 1,100 member schools and 100 member conferences that collectively provide athletic
and academic opportunities to over 500,000 young men and women.? For more than 115 years,
the NCAA has offered a unique brand of sports competition featuring amateur student-athletes
instead of paid professionals.’

Since 1959, the NCAA has sought to maintain “a clear line of demarcation between
intercollegiate athletics and professional sports™ by prohibiting member schools from
compensating their student-athletes for their athletic performance.> While NCAA student-athlete
eligibility rules have evolved to provide collegiate student-athletes with educational benefits of
increasingly greater value, the NCAA consistently has prohibited member schools from giving
cash or in-kind “pay for play” compensation,® regardless of how much additional revenue is
generated by an athlete’s participation in an intercollegiate sport.’

In 1984, in National Collegiate Athletic Ass’nv. Board of Regents the Supreme Court
ruled that the NCAA should be given “ample latitude” to maintain its unique product.® Until
National Collegiate Athletic Ass’n v. Alston nearly 40 years later, federal appellate courts
generally held that the NCAA'’s student-athlete eligibility rules were lawful under the Sherman
Act.? In short, intercollegiate athlete eligibility rules were not subjected to full reason of reason
case-by-case judicial scrutiny because they are per se lawful. Board of Regents comports with
established antitrust jurisprudence by recognizing that a joint venture’s internal regulation to
define and maintain its product brand should be upheld if its underlying history and purpose
“make clear [the] rule [i]s a reasonable regulation of business consistent with [§1 of the Sherman
Act].”1° Board of Regents also foreshadows and is consistent with the Court’s subsequent
admonition that federal statutes should not be used to judicially modify a sport’s “fundamental
character.”!!

In 2021, in Alston, the Court revisited Board of Regents to consider and establish the
appropriate scope of rule of reason scrutiny of challenged NCAA student-athlete eligibility
rules.!? A unanimous Alston Court rejected the NCAA’s argument that Board of Regents,
American Needle, Inc. v. NFL,'* and circuit court precedent requires judicial validation of the
rules under an abbreviated rule of reason (i.e., in the “twinkling of an eye”).!* In characterizing
the NCAA’s argument as “seek[ing] immunity from the normal operation of the antitrust laws,”
the Alston Court held that NCAA rules on eligibility are not entitled to an “abbreviated
deferential review” under Board of Regents. The ordinary “rule of reason” applies to determine if
the NCAA’s prohibitions are necessary to preserve its unique product or if a less restrictive
alternative is available to achieve the procompetitive purpose behind the challenged rules (e.g.
preserving consumer demand for college sports).!> The Alston Court upheld the district court’s
sua sponte finding of two least restrictive alternatives to the NCAA’s existing compensation
limits: uncapped in-kind education-related benefits (e.g., lab equipment, musical instruments,
etc.) and a $5,980 annual cap on cash education-benefits. In his concurring opinion, Justice
Kavanaugh strongly suggested that even NCAA rules limiting the value of athletic scholarships
and student-athlete compensation and benefits unrelated to education may fail the full rule of




reason analysis.'® Although no other justices joined his opinion, future litigants bringing cases
against the NCAA will surely seek to convert other judges to Justice Kavanaugh’s view.

Alston is a relatively narrow ruling that invalidated the NCAA’s limits on the education-
related in-kind (non-cash) benefits and cash that member schools could give their student-
athletes. While narrow, Alston has extremely broad implications and the potential for unintended
adverse consequences. Alston effectively overrules nearly 40 years of predictable and consistent
lower court application of a deferential standard of review since Board of Regents when
considering the legality of NCAA student-athlete eligibility rules, which are input market
restrictions without any proven adverse effects on consumers of intercollegiate sports. Alston
narrowly construes Board of Regents, thereby creating significant doubt regarding the future of
the “revered tradition of amateurism in college sports” and “the preservation of the student-
athlete in higher education.”!” Alston invites future litigation and creates significant uncertainty
regarding the legality of the NCAA’s remaining student-athlete eligibility rules and its ability to
effectively govern intercollegiate athletics.!8

Future antitrust litigation challenging NCAA student-athlete eligibility and compensation
rules will require courts to confront several issues Alston did not address, including:

e relevant market definition (e.g., only revenue-generating intercollegiate sports or all
intercollegiate sports for which the NCAA sponsors championship competition (the
NCAA does not sponsor a Division I FBS football championship));

e procompetitive justifications (e.g., increased output of intercollegiate athletics by cross-
subsidizing non-revenue generating sports);

e production of intercollegiate athletics as double-sided market (which would require
plaintiffs to prove challenged NCAA input market restraints harm consumer welfare at
step 1 of full rule of reason analysis); and

o effects of changed market conditions (e.g., intercollegiate athletes’ Name, Image, and
Likeness (“NIL”) rights; substantial reduction of NCAA, athletic conference, and
schools’ revenues caused by the pandemic).

Prior to Alston, I cautioned against the use of federal antitrust law to externally regulate
the production of intercollegiate athletics by piecemeal antitrust litigation for several reasons.!”
NCAA student-athlete eligibility rules, which collectively define the very popular brand of sports
competition produced by its member educational institutions and conferences, are input market
restraints that do not have any readily identifiable adverse effects on college sports fans.
Consumer welfare will be harmed if the full rule of reason is used to professionalize college
sports by judicial application of less restrictive alternative analysis on a case-by-case basis.

I proposed a solution that avoids the inevitable post-A/ston uncertainty and tempers the potential
for unintended adverse consequences of a full rule of reason analysis to the NCAA’s eligibility
rules: Congressional creation of a federal regulatory commission authorized “to establish rules
that effectively prevent intercollegiate athletics from crossing the line between a
commercial/education model and a commercial/professional model for intercollegiate sports,
enhance the academic integrity of intercollegiate athletics, promote more competitive balance in
intercollegiate sports competition, and require university athletic departments to operate with
fiscal responsibility,” which “would be the product of a transparent process in which all
stakeholders (including student-athletes) and members of the public would have a full
opportunity to be heard.” All proposed commission rules voluntarily adopted by the NCAA,
athletic conferences, and their member institutions would be immune from antitrust scrutiny.?’
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