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INTRODUCTION

In recent years, economic inequality has become a central topic of pub-
lic debate in the United States and much of the developed world. The popu-
larity of Thomas Piketty’s nearly 700-page tome, Capital in the Twenty-First
Century, is a testament to this newfound focus on economic disparity.' As
top intellectuals, politicians, and public figures have come to recognize ine-
quality as a major problem that must be addressed, they have offered a range
of potential solutions. Frequently mentioned proposals include reforming the
tax system, strengthening organized labor, revising international trade and
investment agreements, and reducing the size of the financial sector.?

One underexplored theme in this larger debate is the role of monopoly
and oligopoly power.? Given the current distribution of business ownership
assets in the United States, market power can be a powerful mechanism for
transferring wealth from the many among the working and middle classes to
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! THomAs PIKETTY, CAPITAL IN THE TWENTY-FiRsT CENTURY (2013). Piketty and his pub-
lisher expected that twenty thousand copies of his book would be sold—instead more than two
million copies were sold around the world. See J. Bradford DeLong, The Melting Away of
North Atlantic Social Democracy, TALKING Points MEMo (Feb. 21, 2016), http://talkingpoint-
smemo.com/features/marchtoinequality/fourmeltingsocialdemocracy/ [https://perma.cc/
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2 See generally ANTHONY B. ATKINSON, INEQUALITY: WHAT CaN BE DoNE? (2015).

3 A few commentators have drawn attention to this connection. See, e.g., Jonathan B.
Baker & Steven C. Salop, Antitrust, Competition Policy, and Inequality, 104 Geo. L.J. 1,
10-13 (2015); David Dayen, The Most Important 2016 Issue You Don’t Know About, NEwW
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(Apr. 18, 2016), http://www.nytimes.com/2016/04/18/opinion/robber-baron-recessions.html?
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ADVISERS ISSUE BRIEF, LABOR MARKET MONOPSONY: TRENDS, CONSEQUENCES, AND PoLICY
REsponsEs (2016). Additionally, Senator Elizabeth Warren has observed that rising consolida-
tion contributes to inequality. Elizabeth Warren, Senator of Massachusetts, Keynote Remarks
at New America’s Open Market Program Event: Reigniting Competition in the American
Economy (June 29, 2016) (“Concentration is not the only reason for rising economic insecu-
rity, but it is one of them.”) (transcript available at http://washingtonmonthly.com/2016/06/30/
elizabeth-warrens-consolidation-speech-could-change-the-election/ [https://perma.cc/TAWS8-
F2PQ)])).
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the few belonging to the 1% and 0.1% at the top of the income and wealth
distribution. In concrete terms, monopoly pricing on goods and services
turns the disposable income of the many into capital gains, dividends, and
executive compensation for the few. Evidence across a number of key indus-
tries in the United States indicates that excessive market power is a serious
problem. Firms in industries ranging from agriculture to airlines collude,
merge and exclude rivals, and raise consumer prices above competitive
levels, while pushing prices below competitive levels for suppliers. The ag-
gregate wealth transfer effect from pervasive monopoly and oligopoly power
is likely, at a minimum, hundreds of billions of dollars per year.

On top of enabling regressive redistribution in the marketplace, market
power gives firms tremendous political clout. In a system with few cam-
paign finance constraints and a revolving door between government and in-
dustry, large businesses have tremendous power over politics. They can use
their power to push legislators and regulators to lock in their existing gains
and lobby for policies that further enhance their wealth and power. This
article takes as its premise that the degree of economic inequality we con-
front today is highly problematic. Even bracketing its moral undesirability,
extreme economic inequality subverts political equality and threatens Amer-
ican democracy.*

The domination of our markets by monopolists and oligopolists was not
inevitable. As David Singh Grewal has written, “Capitalism is fundamen-
tally a legal ordering: the bargains at the heart of capitalism are products of
law.”> In accordance with this understanding of capitalism, monopoly and
oligopoly are the result of conscious policy and political choices, tracing
back to an intellectual movement in the 1960s, advanced by the courts in the
late 1970s, implemented systematically by the administration of President
Reagan in the 1980s, and followed by subsequent administrations. With the
appointment of numerous conservatives to the federal antitrust agencies and
judiciary, the Reagan administration ushered in a radical revision of the anti-
trust laws that previously promoted competitive markets.® Antitrust laws his-
torically sought to protect consumers and small suppliers from
noncompetitive pricing, preserve open markets to all comers, and disperse
economic and political power. The Reagan administration—with no input
from Congress—rewrote antitrust to focus on the concept of neoclassical
economic efficiency.” In dramatically narrowing the goals of antitrust,

4 See Joseph Fishkin & William Forbath, The Anti-Oligarchy Constitution, 94 B.U. L.
REv. 669 (2014); cf. Ganesh Sitaraman, The Puzzling Absence of Economic Power in Constitu-
tional Theory, 101 CorneLL L. REv. 1445 (2016) (arguing that constitutional theories fail to
adequately account for, and suggesting a conceptual framework for mitigating “elite economic
domination”).

5 David Singh Grewal, The Laws of Capitalism, 128 Harv. L. Rev. 628, 652 (2014).

¢ This revision of antitrust was part of the larger global project of freeing capital from the
social democratic fetters of the mid-twentieth century and strengthening its position, vis-a-vis
other segments of society. See generally Davib HARVEY, A BRIEF HISTORY OF NEOLIBERAL-
sM (2005).

7This concept of efficiency (sometimes called “consumer welfare” in the antitrust
community) focuses on short-term maximization of economic output and the prevention of
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executive branch officials and judges held that open-ended standards
favorable to businesses with market power, rather than clear rules, should
govern most forms of business conduct. This elastic standard has crippled
plaintiffs’ attempts to challenge illegal behavior and has permitted large cor-
porations to engage in anticompetitive conduct.

The Reagan administration’s overturning of antitrust has had sweeping
effects. But antitrust laws can be restored to promote competitive markets
once again. Doing so would also produce a more equitable distribution of
wealth and power in American society. This requires two things: first, an
intellectual shift that embraces the original goals of antitrust and second, the
appointment of antitrust officials and federal judges committed to this ap-
proach. A determined administration should do a number of things to revive
Congress’s vision as expressed in 1890 and 1914. First, antitrust laws must
be reoriented away from the current efficiency focus toward a broader un-
derstanding that aims to protect consumers and small suppliers from the
market power of large sellers and buyers, maintain the openness of markets,
and disperse economic and political power. Second, clear rules and pre-
sumptions must govern mergers, dominant firm conduct, and vertical re-
straints and replace the current rule of reason review and other amorphous
standards, which heavily tilt the scales in favor of defendants. Third, by us-
ing existing legal powers or seeking additional authority from Congress, the
agencies should challenge monopoly and oligopoly power that injures the
public on account of duration or magnitude of harm. Fourth, strong structural
remedies and blocking of anticompetitive mergers are necessary to ensure
that competitive markets are restored and maintained. Fifth and finally, anti-
trust agencies must be subject to strong transparency duties to allow the
public to understand the internal decision-making processes and choices
over whether to pursue—or not to pursue—a particular case.

A revived antitrust movement could play an important role in reversing
the dramatic rise in economic inequality. With public engagement and politi-
cal will, the antitrust counterrevolution—which has produced monopolistic
and oligopolistic markets and contributed to a captured political system—
can be undone. To be clear, our argument is not that antitrust should embrace
redistribution as an explicit goal, or that enforcers should harness antitrust in
order to promote progressive redistribution. Instead we hold that the failure
of antitrust to preserve competitive markets contributes to regressive wealth
and income distribution and—similarly—restoring antitrust is likely to have
progressive distributive effects.

inefficiency that arises from “deadweight loss” (mutually beneficial transactions that are not
made due to some market impediment). See John J. Flynn, The Reagan Administration’s Anti-
trust Policy, “Original Intent” and the Legislative History of the Sherman Act, 33 ANTITRUST
BuLL. 259, 265-67 (1988). This concept of efficiency is tautological in that it assumes that “if
individuals choose to act in a certain way, that this must de jure be the rational utility-maxi-
mizing choice.” William Davies, Economics and the “Nonsense” of Law: The Case of the
Chicago Antitrust Revolution, 39 Econ. & Soc’y 64, 70 (2010).
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Recent commentary has sought to refute the connection between lax
antitrust enforcement and growing income inequality by claiming that exer-
cises of market power has “complex crosscutting effects” and therefore can-
not be “robustly generalized” as regressive.® To be sure, there may be some
instances in which the effects of market power are not straightforwardly re-
gressive. But the idea that market power in several major industries—air-
lines, electricity, pharmaceuticals, telecommunications—may have
progressive or even neutral effects is implausible. Under current economic
arrangements, market power, in general, can be expected to transfer wealth
from ordinary Americans to affluent executives and shareholders. In other
words, market power is likely to have regressive income and wealth effects.

The article proceeds as follows. Part I examines how market power
contributes to economic inequality. Part II provides case studies of anticom-
petitive practices and non-competitive market structures in several key in-
dustries. Part III lays out how economic power often translates into political
power. Part IV traces the political decision, initiated by the courts in the late
1970s and applied comprehensively by the Reagan administration, to narrow
the scope of the antitrust laws—a choice that has permitted large corpora-
tions to dominate our markets and politics. Part V presents a vision of the
antitrust laws that accords with what Congress intended in enacting these
landmark statutes and offers specific policy prescriptions.

I. How MARKET PoweEr CONTRIBUTES TO EcoNoMIC INEQUALITY

Economics identifies two major ways in which firms with market
power can harm society: first, by reducing output below the socially optimal
level (the efficiency effect)’, and second, by raising prices (the distributional
effect).! The dollar amount of the distributional effect is typically several
times larger than the dollar amount of the efficiency effect.!! Moreover,
these higher prices typically transfer wealth from consumers to the firms
with market power, which can redistribute income and wealth upwards. The
reason this redistributive effect tends to be regressive is that the managers
and owners of firms with market power are typically wealthier than the con-
sumers of the products the firms sell.”> To borrow the words of former

8 Daniel A. Crane, Antitrust and Wealth Inequality, 101 CorneLL L. Rev. 1171, 1176,
1207 (2016).

® Thomas G. Krattenmaker et al., Monopoly Power and Market Power in Antitrust Law, 76
Geo. L.J. 241, 250 (1987).

01d. at 251.

' John M. Connor & Robert H. Lande, Cartels as Rational Business Strategy: Crime
Pays, 34 Carpozo L. Rev. 427, 461 (2012) (estimating based on a number of studies that
wealth transfer effect of cartels is five to thirty-three times larger than efficiency loss).

12 The short-term efficiency and distribution effects are only part of the story and do not
account for the other ills from market power. Non-competitive markets can also subvert long-
term innovation and damage a nation’s political economy more broadly. BaArRry C. LynN,
CornNERED: THE NEW MonNopoLY CAPITALISM AND THE EcoNnomics oF DEsTRUCTION 216-55
(2010).



2017] The Antitrust Counterrevolution 239

Federal Reserve Chairman Marriner Eccles, pervasive market power in an
economy is likely to operate as “a giant suction pump . . . draw[ing] into a
few hands an increasing portion of currently produced wealth.”!?

The figure below lays out the short-term economic effects of market
power. A market in which suppliers have market power is compared to a
market in which perfect competition prevails.'* Relative to a market with
perfect competition, the equilibrium price is higher and the equilibrium
quantity of output is lower when market power exists. As a result: (1) wealth
is transferred from consumers to firms (the gray rectangle), and (2) eco-
nomic efficiency is reduced (the two white triangles labeled “efficiency
loss™).

Ficure 1: SHorT-TERM Economic EFrFecTs oF MARKET POWER
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Further, in many markets—most notably agriculture—large buyers
have the power to drive prices below the competitive level. In this monop-
sonistic or oligopsonistic scenario, wealth is transferred from suppliers to
purchasers.

The wealth transfer from market power is likely to have regressive
effects. Economic research has found that the ownership of stocks and other
business interests is heavily concentrated among the top 10%, and especially

13 MARRINER S. EccLES, BECKONING FRONTIERS: PuBLIC AND PERSONAL RECOLLECTIONS
76 (1951).

14 Perfect competition is, of course, a textbook ideal that is almost never seen in the real
world. Nonetheless, it provides a baseline for comparison and serves to illustrate how market
power transfers wealth from consumers to firms.
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the top 1% and 0.1% of American families ranked by wealth. Emmanuel
Saez and Gabriel Zucman have estimated that in 2012 the top 10% owned
77.2% of total wealth in the United States, with the top 1% and top 0.1%
accounting for 41.8% and 22%, respectively.”> In other words, the richest
160,000 families together owned nearly as much wealth in stocks, bonds,
pensions, housing, and other assets as the 144 million families in the bottom
90% did as a whole.!'® The following chart illustrates the concentrated owner-
ship of business assets. Wealth, including business and non-business assets,
is heavily concentrated at the very top of the distribution. Around seventy-
eight percent of the nation’s wealth is concentrated in the top ten percent of
the population. And as skewed as the overall wealth distribution is, this fig-
ure, in fact, understates the concentration of ownership of business assets
because it includes housing wealth, which is distributed more broadly than
other forms of wealth.!”

FiGURE 2: WEALTH CONCENTRATION IN THE UNITED STATES IN 2012'8
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Focusing on income from productive assets, capital income is heavily
concentrated among the top 10% and, in particular, the top 0.1%." In 2012,

!> Emmanuel Saez & Gabriel Zucman, Wealth Inequality in the United States Since 1913:
Evidence from Capitalized Income Tax Data 47 (NBER Working Paper No. 20625, 2014),
http://6 gabriel-zucman.eu/files/SaezZucman2014.pdf [https:/perma.cc/HYSK-FVAY].

16 1d.

7Id. at 58.

'8 Figure is based on data from Saez & Zucman, see id. at 49.

19 PIKETTY, supra note 1, at 302.
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the top 0.1% families, as measured by wealth, received approximately thirty-
three percent of total capital income excluding capital gains and approxi-
mately forty-three percent of total capital income including capital gains.?
In light of this distribution, a large percentage of market power rents likely
flow to a tiny sliver of the American population.

Along with shareholders, top executives also appear to capture a por-
tion of the rents?' from their firm’s market power.?? In recent decades, execu-
tive pay has increased dramatically. The spectacular increases in income for
this group—dubbed “super managers” by Thomas Piketty—has been an im-
portant driver of rising inequality in the United States.”> Due to passivity
among dispersed shareholders and captive boards of directors, chief execu-
tive officers and other top managers have the effective power to set their
own pay.?* A sizable fraction of this increase has come in the form of stock-
based compensation.? Executives’ discretion over their own pay allows them
to capture a portion of market power rents.?® Economist William Lazonick
has written that “[e]Jven when adjusted for inflation, the compensation of
top U.S. executives has doubled or tripled since the first half of the 1990s,
when it was already widely viewed as excessive.”?

Contemporary corporate law and norms encourage managers to retain
market power rents?® among themselves and shareholders. The “shareholder
revolution” of the late 1970s and early 1980s established a tight nexus be-
tween the interests of executives and shareholders—in particular short-term
shareholders—of corporations based or publicly traded in the United
States.?” Corporate law and norms in the United States today, much more so
than in other industrialized nations and even the United States in the mid-

20 Saez & Zucman, supra note 15, at 53.

21 Per a standard economic definition, “rents” refers to profits earned above the amount
that would be earned in a competitive market.

22 Jason Furman & Peter Orszag, Presentation at “A Just Society” Centennial Event in
Honor of Joseph Stiglitz, A Firm-Level Perspective on the Role of Rents in the Rise in Ine-
quality 14 (Oct. 16, 2015), https://www.whitehouse.gov/sites/default/files/page/files/20151016
_firm_level_perspective_on_role_of_rents_in_inequality.pdf [https://perma.cc/LSY8-SMM
G]; see also Gustavo Grullon & Roni Michaely, Corporate Payout Policy and Product Market
Competition 19-20, Am. Fin. Ass’n New Orleans Meetings Paper (Mar. 15, 2007), http://portal
.idc.ac.il/en/main/research/caesareacenter/annualsummit/documents/08-8.pdf  [https://perma
.cc/8T6U-TI2W] (finding that corporations operating in less competitive markets pay out a
smaller fraction of earnings to shareholders than corporations in more competitive markets).

2 PIKETTY, supra note 1, at 302-03.

4 Lucian Bebchuk & Yaniv Grinstein, The Growth of Executive Pay, 21 OXFORD REV.
Econ. PoL’y 283, 300-02 (2005); Marc van Essen et al., Assessing Managerial Power Theory:
A Meta-Analytic Approach to Understanding the Determinants of CEO Compensation, 41 J.
Mawmr. 164, 187 (2015).

% Bebchuk & Grinstein, supra note 24, at 289-90

26 As Bebchuk and Grinstein write, “The aggregate compensation paid by public firms to
their top-five executives was 9.8 per cent of the aggregate earnings of these firms during
2001-3, up from 5 per cent during 1993-5.” Id. at 284.

27 William Lazonick, Profits Without Prosperity, 92 HArv. Bus. Rev. 46, 48 (2014).

28 “Market power rents” refers to profits that a company earns by virtue of its market
power and that—absent this market power—it would not earn.

2 Lynn A. Stout, The Toxic Side Effects of Shareholder Primacy, 161 U. PEnN. L. Rev.
2003, 2008-10 (2013).
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twentieth century, encourage executives to identify with shareholders and
pursue short-term profit maximization.*® Instead of promoting the welfare of
workers and communities, for example,’! executives are socialized to maxi-
mize short-term profits and enhance the price of the stock.® In effect, man-
agers are conditioned and pressured to run the business to advance the
interests of their wealthiest constituents: shareholders.** While often taken as
a given, the promotion of shareholder interests over those of workers or the
public rests on questionable assumptions—and is historically new.3*

At points in the past, managers may have felt sufficient pressure from
other segments of the firm, specifically workers, to share market power rents
more equitably. Indeed, in the unionized manufacturing sector in the mid-
twentieth century United States, the windfalls from market power appear to
have been divided with workers. The paradigmatic example is the “Treaty of
Detroit” arrangements that governed the U.S. auto industry (and heavy in-
dustry generally) during the decades following World War I1.35 Although the
three giant carmakers earned significant oligopoly profits, they shared some
of the rents with their unionized workers through annual cost-of-living and
productivity raises and pensions negotiated under collective bargaining
agreements.3¢

Other sectors also followed this practice of sharing market power rents
with organized workers. Evidence from pre-deregulation airline and trucking
industries suggests that, in oligopolistic industries with high union density,
market power rents were, in part, disbursed to workers through higher com-
pensation.’” More generally, in concentrated industries characterized by oli-
gopoly power, unionized workers appeared to earn more than their non-

30 See generally Mark J. Roe, The Shareholder Wealth Maximization Norm and Industrial
Organization, 149 U. Pexn. L. Rev. 2063 (2001).

31 See MARK J. ROE, PoLiTiIcAL DETERMINANTS OF CORPORATE GOVERNANCE: POLITICAL
ContexT, Corp. IMPACT 38-39 (2003).

21d.

33 Perhaps the most revealing—and troubling—illustration of this shareholder wealth
maximization norm is the stock buyback phenomenon. In recent years, many companies have,
instead of investing in their productive capacities, used surplus cash to buy back their stocks,
raise their stock prices, and enrich equity holders—including the executives who have received
stock options—in the process. In stark terms, this buyback epidemic means that many execu-
tives sacrifice the long-term profitability and viability of the company to promote the short-
term interests of shareholders. See Karen Brettell et al., The Cannibalized Company, REUTERsS
(Nov. 16, 2015, 2:30 PM), http://www.reuters.com/investigates/special-report/usa-buybacks-
cannibalized/ [https://perma.cc/C8JY-CGS2].

34 See WiLLiaM LazoNICK, STock BuyBacks: FrRom RETAIN-AND-REINVEST TO DOwWN-
SIZE-AND-DISTRIBUTE, BROOKINGS, CTR. FOrR EFrECTIVE PUB. MGmT. 12-14 (Apr. 2015) (ex-
plaining that workers and the government often make sizable and uncertain investments in
firms, contrary to the assumption that only shareholders do, and that shareholders typically do
not fund the productive investments of a firm).

3 Frank Levy & Peter Temin, Inequality and Institutions in 20th Century America 20-21
(NBER Working Paper No. 13106, May 2007), http://www.nber.org/papers/w13106.pdf
[https://perma.cc/PK3H-MENM].

3 Id. at 23-24.

37 See generally Nancy L. Rose, Labor Rent-Sharing and Regulation: Evidence from the
Trucking Industry, 95 J. PoL. Econ. 1146 (1987); David Card, Deregulation and Labor Earn-
ings in the Airline Industry (NBER Working Paper No. 5687, July 1996).
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unionized counterparts, receiving a portion of the rents obtained by their
employers.’® The effects of unionization extended beyond particular organ-
ized firms and industries. The higher density of unions contributed to the
establishment norms of equity and to the securing of higher wages in non-
unionized sectors as well.*® On the whole, the power of organized labor
blunted the regressive economic effects of market power.

Given that labor today lacks effective countervailing power, market
power rents are not likely to be shared with workers in shareholder-centric
business sectors. In recent decades, labor’s countervailing power has been
more notable for its absence than its presence.* Labor markets and work-
places have been radically transformed to the detriment of the working class,
with a qualitative shift from unionized, full-time jobs in manufacturing to
non-unionized, contingent jobs in the service sector.*' In 2015, only 6.7% of
private sector workers belonged to a union,*> compared to 25% in 1975.4* On
top of the decades-long decline of organized labor,* the U.S. labor market
has been weak in recent years. Nearly eight years after the financial crisis,
the U.S. economy has not returned to full employment,* undermining the
bargaining power of even those with jobs.* In an economy in which workers
lack bargaining power and cannot demand higher wages, managers are un-

38 See generally Thomas Karier, Unions and Monopoly Profits, 67 Rev. EcoN. & STaT. 34
(1985); John E. Kwoka, Jr., Monopoly, Plant, and Union Effects on Worker Wages, 36 INDUS.
& Las. REL. Rev. 251 (1983).

3 See generally Bruce Western & Jake Rosenfeld, Unions, Norms, and the Rise in U.S.
Wage Inequality, 76 Am. Soc. Rev. 513 (2011).

40 See Quoctrung Bui, 50 Years of Shrinking Union Membership, In One Map, NAT'L PUB-
Lic Rapio (Feb. 23, 2015, 11:04 AM), http://www.npr.org/sections/money/2015/02/23/3858
43576/50-years-of-shrinking-union-membership-in-one-map [https://perma.cc/3TQE-HUWY]
(“Fifty years ago, nearly a third of U.S. workers belonged to a union. Today, it’s one in 10.”).

4 See generally Guy STANDING, THE PRECARIAT: THE NEw DaNGEROUs CLass (2011);
Davib WEIL, THE FisSURED WORKPLACE: WHY WORK BeEcaME So BAp For So MaNy AND
WHAT CaN BE DonNE To IMPROVE IT (2014).

42 Press Release, Bureau of Labor Statistics, Union Members—2015 (Jan. 28, 2016), http:/
/www .bls.gov/news.release/pdf/union2.pdf [https://perma.cc/C5SHR-C5LY].

43 Henry S. Farber, Union Membership in the United States: The Divergence Between the
Public and Private Sectors 27 (Princeton Univ., Working Paper No. 503, Sept. 2005), https://
core.ac.uk/download/pdf/6894934.pdf [https://perma.cc/PW7V-6YUC].

4 Another labor market development, the growth of independent contracting and franchis-
ing, has created a “fissured workplace” in which those who work together on a daily basis
may not be employed by the same entity or may have very different economic relationships
with the same employer. This fissuring of workplaces appears to have further eroded notions
of intra-firm wage equity and fairness and contributed to lower wages at the bottom of the pay
scale. WEIL, supra note 41, at 83-87.

4 Chico Harlan, An Unfruitful Jobs Recovery Rewrites the Definition of Full Employment,
Wash. Post (July 2, 2015), https://www.washingtonpost.com/business/economy/an-unfruitful-
jobs-recovery-rewrites-the-definition-of-full-employment/2015/07/02/1006e5¢c0-201f-11e5-84
d5-eb37ee8eaa6l_story.html [https://perma.cc/SM3J-KY2S].

46 Paul Krugman, The Populist Imperative, N.Y. Times (Jan. 23, 2014), http://www.ny-
times.com/2014/01/24/opinion/krugman-the-populist-imperative.html [https://perma.cc/X27S-
5G58].
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likely to share the spoils from market power with their employees.*” Wage
trends support this hypothesis. Despite rising labor productivity, wages have
stagnated for most workers since the mid-1970s.%

The trend of increasing consolidation and rising market power coupled
with stagnant or declining wages suggests one possible way forward. A re-
vived union movement and realigned CEO incentives could help mitigate
the regressive effects of market concentration.* With the exception of indus-
tries whose network effects or high fixed costs necessitate monopoly, how-
ever, market competition is still preferable to market concentration.

In contrast to shareholders and executives at businesses with market
power, consumers—the victims of market power—are much more likely to
be representative of society at large. While an affluent person is very likely
to spend more in absolute dollars on consumption than a person of lesser
means, the relationship between income and consumption is not one-to-one.
In other words, a person with an income fifty times greater than the median
income is unlikely to consume fifty times as much as the person earning the
median income. Rather, a person earning fifty thousand dollars per year al-
most certainly spends a larger fraction of his or her income on consumption
than a person earning one million dollars per year.*® More specifically, a less
affluent person is likely to spend a larger portion of his or her income on
essential goods—such as energy, food, and health care—than a wealthier
person.’! Monopoly and oligopoly overcharges are the functional equivalent

47 Even in unionized sectors defined by producer market power, corporations have been
reluctant to share the proceeds with workers. Verizon, whose unionized workers went on strike
in 2016, illustrates how the surplus of a corporation is disbursed today. The telecom undertook

a $5 billion stock buyback last year to boost its stock price, on top of an already

generous dividend. If that money had instead been divided among 180,000 workers,

it would have come to $28,000 per person—showing that there’s plenty of profit to

be shared across the company. Or, if it costs $500 to install FiOS in one household,

that money could have been used to help 10 million households cross the digital

divide.

Mike Konczal, How the Rise of Finance Has Warped Our Values, WasH. Post (Apr. 22, 2016),
https://www.washingtonpost.com/news/in-theory/wp/2016/04/22/how-the-rise-of-finance-has-
warped-our-values/?utm_term=.674021859bc7 [https://perma.cc/7TMCH-HYXF].

48 See Josh Bivens & Lawrence Mishel, Understanding the Historic Divergence Between
Productivity and a Typical Worker’s Pay: Why It Matters and Why It’s Real 3 (EPI, Briefing
Paper No. 406, Sept. 2015), http://www.epi.org/files/2015/understanding-productivity-pay-di-
vergence-final.pdf [https:/perma.cc/72KG-VKSL] (“Net productivity grew 1.33 percent each
year between 1973 and 2014, faster than the meager 0.20 percent annual rise in median hourly
compensation. In essence, about fifteen percent of productivity growth between 1973 and 2014
translated into higher hourly wages and benefits for the typical American worker.”).

4 For a more comprehensive analysis of how a new labor law could help achieve greater
economic and political equality, see Kate Andrias, The New Labor Law, 126 YaLE L.J. 1
(2016).

30 Saez & Zucman, supra note 15, at 30; Atif R. Mian et al., Household Balance Sheets,
Consumption, and the Economic Slump 26 (Chi. Booth, Research Paper No. 13-32, June
2013), http://papers.ssrn.com/sol3/Papers.cfm?abstract_id=1961211 [https://perma.cc/RE9Z-
LJKD].

! See, e.g., PriLLip R. KauFMAN ET AL., U.S. DEP'T OF AGRIC., ECON. REPORT NoO. 759,
Do THE Poor PAY MoORE For Foop? ITEM SELECTION AND PRrICE DIFFERENCES AFFECT Low-
IncomE HousenoLDp Foop CosTs iii (1997), https://www.ers.usda.gov/webdocs/publications/
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of a sales tax and, in the markets for necessities, are very likely to have
regressive effects, as most sales taxes do.”

The distributive effects of market power are understudied. In a 1975
study, William Comanor and Robert Smiley found that market power in the
U.S. economy had significant regressive wealth effects in the 1960s—a pe-
riod of much less economic inequality and greater economy-wide competi-
tion than the present.® Their economic simulations of the U.S. economy in
1963>* found that monopoly power transferred wealth to the most affluent
segment of society. Comparing the real-world economy in which firms in
many markets possess monopoly or oligopoly power with a theoretical econ-
omy in which all markets are competitive, Comanor and Smiley found that a
fully competitive economy would benefit the overwhelming majority of
Americans. Specifically, 93.3% of the population that had limited or no bus-
iness ownership interests would see an improvement in their relative wealth
position, thanks to lower prices for goods and services.”® In contrast, the
most affluent 2.4% of the population, which had total assets of greater than
one hundred thousand dollars in 1962, would see a decline in wealth of as
much as fifty percent.’® A recent study that performed an economic simula-
tion of the European Union found comparable progressive distributional ef-
fects from curbing market power.”’

Given managerial norms that prize the interests of the generally affluent
shareholder class, the inability of workers to demand a share of market
power rents, and the higher fraction of income devoted to consumption by
working and middle class Americans, market power in most sectors can be
expected to redistribute wealth upwards. Oligopolistic and monopolistic
firms, by raising prices, capture wealth from consumers. In the case of
oligopsonists and monopsonists, these powerful buyers capture wealth from
small producers by depressing purchase prices for their output. The higher
prices borne by consumers (the ninety-nine percent as a rough shorthand)
translate into larger profits for firms and ultimately larger dividends and cap-
ital gains for shareholders and larger salaries and bonuses for executives—
two groups that tend to be overwhelmingly affluent (the one percent as
shorthand).

aer759/32372_aer759.pdf [https://perma.cc/44BF-PLST] (“[PJoor households spend a higher
proportion of their income on food than wealthier households which confirms a fundamental
principle of economics—the percentage of income spent on necessities falls as income
rises.”).

52 See, e.g., Sean Higgins et al., Comparing the Incidence of Taxes and Social Spending in
Brazil and the United States, 61 REv. INcoME & WEALTH (forthcoming 2016).

33 PIKETTY, supra note 1, at 24.

54 William S. Comanor & Robert H. Smiley, Monopoly and the Distribution of Wealth, 89
Q.J. Econ. 177, 187 (1975).

S Id. at 191.

36 Id.

57 Fabienne llzkovitz & Adriaan Dierx, Competition Policy and Inclusive Growth, VoxEU
(June 19, 2016), http://voxeu.org/article/competition-policy-and-inclusive-growth [https://per
ma.cc/9REP-E7TMN].
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II. How LARGE BusINESSES COLLUDE, MERGE, AND MONOPOLIZE
MARKETS AND EXTRACT INCOME FROM CONSUMERS
AND SMALL PRODUCERS

Trends in several major industries suggest that market power is a perva-
sive problem and an important contributor to economic inequality in the
United States.’® Businesses use a variety of methods—including collusion,
mergers, and exclusion—that are, at best, policed imperfectly, to extract
greater wealth from the public than would be possible were they subject to
stronger competitive forces.”® Case studies of anticompetitive behavior in six
key sectors of the economy shed light on how market power transfers in-
come and wealth in a generally upward direction. Consumers in a number of
markets pay more for everyday goods and services—and small suppliers in
some markets may receive less income—because of monopoly and oligop-
oly power. Given the distribution of capital ownership, power of top-level
managers, and powerlessness of workers, these elevated consumer prices
and depressed producer prices generally transfer income from the ordinary
many to the elite few.

TaBLE 1: ESTIMATES OF SELLER-SIDE MARKET POwER RENTS IN Six
SecTORS OoF THE U.S. EcoNnoMy IN 20149

Billions of Dollars of Market Power Rents
Percentage of Total Revenues Attributed to Market Power Rents

Annual

Revenue
Industry (in billions) 5% 10% 15% 20% 25%
Hospitals $972 $49 $97 $146 $194 $243
Pharmaceuticals $377 $19 $38 $57 $75 $94
Food* $704 $35 $70 $106 $141 $176
Telecommunications $229 $11 $23 $34 $46 $57
Airlines $207 $10 $21 $31 $41 $52
Electricity** $176 $9 $18 $26 $35 $44
Total (in billions) $2,664 $133 $266 $400 $533 $666

*Retail sales for food consumed at home.
**Residential electricity sales only.

3 Other important drivers of economic inequality in the United States appear to be the
reduced progressivity of the tax system, the growth of the financial sector, and the weakening
of organized labor. See generally ATKINSON, supra note 2.

> In fact, market power may be even more severe and pervasive than some statistics
suggest. Cross-ownership by financial institutions in competing firms means that conventional
measures of concentration understate market power in many markets. José Azar et al., Anti-
Competitive Effects of Common Ownership 37-38 (Ross Sch. of Bus., Paper No. 1235, 2016),
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2427345 [https://perma.cc/CCIC-MS69].

% Sources of industry revenue data:

Hospitals: National Health Expenditure Data, CTRS. FOR MEDICARE & MEDICAID SERVS.
(Aug. 10, 2016), https://www.cms.gov/research-statistics-data-and-systems/statistics-trends-
and-reports/nationalhealthexpenddata/nhe-fact-sheet.html [https://perma.cc/DL5SW-NHAU].
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While these case studies do not purport to establish a firm causal rela-
tionship between market power and economic inequality, they point to a
connection between the two, particularly when viewed together with other
developments.®! For instance, the share of corporate profits as a percentage
of gross domestic product has risen alongside the rise in inequality, espe-
cially over the past fifteen years.®> More firms also appear to be earning rates
of return on their assets that are above competitive levels.®* Goldman Sachs
has even advised clients to invest in oligopolistic sectors as a means of en-
joying higher rates of return.* In open, competitive markets, these high rates
of return would ordinarily spur business investment from incumbents and
new entrants. Rather than chasing these attractive returns, however, many
businesses are sitting on large reserves of idle cash.®

Pharmaceuticals: U.S. Pharma Market Will Top $377 Billion in 2014; Up 11-13%, PHARM.
CoMmMmERCE (Nov. 20, 2014), http://pharmaceuticalcommerce.com/latest-news/us-pharma-
market-will-top-377-billion-in-2014-up-11-13/ [https://perma.cc/URS8-D8JT].

Food: Food Sales, U.S. DEpT oF AGric. (June 23, 2016), http://www.ers.usda.gov/data-
products/food-expenditures/food-expenditures/#Food%20Sales  [https://perma.cc/6FQH-
SVDH].

Telecommunications: FEp. ComMmc'Ns CoMMm’N, UNIVERSAL SERVICE MONITORING REPORT
12 (2015), https://apps.fcc.gov/edocs_public/attachmatch/DOC-337019A1.pdf [https://perma
.cc/3GUU-LZ65].

Airlines: Operating Revenue (In Thousands of Dollars $000): All U.S. Carriers — All
Regions, U.S. DEp'T oF TRANSP., http://www .transtats.bts.gov/Data_Elements_Financial.aspx?
Data=7 [https://perma.cc/R4H3-CI8F].

Electricity: 2014 Total Electric Industry Revenue (Thousands Dollars), ENERGY INFO.
ApMmIN., http://www.eia.gov/electricity/sales_revenue_price/pdf/table3.pdf [https://perma.cc/
NG2Z-UTDA4].

Connor and Lande reviewed 1,157 estimates of cartel overcharges and found the median
overcharge to be 23.3% and the mean overcharge to be 49%. Connor & Lande, supra note 11,
at 456. On the whole, monopolies and oligopolies face fewer coordination challenges than
cartels and thus exercise market power more ruthlessly. Even accounting for reduced sales
volume from higher prices, assuming market power rents in oligopolistic or monopolistic
markets to be 15 to 25% of revenues appears quite defensible. In more competitive segments
of an industry, market power rents (as a percentage of revenues) are likely to be lower. Market
power rents (as a percentage of total revenues) for an entire industry depend on, among other
things, the fraction of revenues derived from competitive rather than oligopolistic or
monopolistic segments.

¢! See generally Paul Krugman, CHALLENGING THE OLIGARCHY, N.Y. REv. Books (Dec.
17, 2015), http://www.nybooks.com/articles/2015/12/17/robert-reich-challenging-oligarchy/
[https://perma.cc/U6V2-FPKM] (discussing the relationship between market power and rising
inequality in a review of RoBERT B. REeICH, SAVING CaPitaLIsM: FOR THE MANY, NOT THE
Few (2015)).

%2 Corporate Profits After Tax (Without IVA and CCAdj) / Gross Domestic Product, Fep.
ReserVE Bank ofF St. Louis, https://research.stlouisfed.org/fred2/graph/?g=cSh [https://per
ma.cc/ZX8C-HK4R].

% Furman & Orszag, supra note 22, at 9-10.

% Ryan Cooper, Even Goldman Sachs Thinks Monopolies Are Pillaging Consumers,
WEEK (June 30, 2016), http://theweek.com/articles/633101/even-goldman-sachs-thinks-mo-
nopolies-are-pillaging-american-consumers [https://perma.cc/8M4L-GLIJF].

% Eric Platt, Top 50 Boardroom Hoarders Sit on $1 Trillion in Cash, FiN. Times (May 10,
2015), https://www.ft.com/content/34d58a8a-f5a0-11e4-bc6d-00144feab7de.
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A. Health Care

Health care is one of the biggest sectors of the U.S. economy, making
up 17.5% of national gross domestic product in 2014.% Consequently,
changes in consumer prices have significant distributive effects. Some have
argued that because health care spending is largely mediated through an in-
surance system, consumers are rarely the direct or even the ultimate payers
of health care costs.”” What this view misses, however, is that insurers fre-
quently pass on higher costs to consumers in the form of higher premiums
and higher deductibles. Individuals receiving their health insurance through
employer-based plans may experience price hikes in the form of lower
wages, assuming employers choose to pass on costs too. Rising concentra-
tion in local health insurance markets makes consumers even more likely to
bear higher healthcare costs. One study estimated that the increase in local
market concentration raised insurance premiums by about thirty-four billion
dollars per year, or about two hundred dollars per person with employer-
sponsored health insurance, between 1998 and 2007.%8

1. Hospitals

Hospitals comprise one of the leading sub-industries in health care,
generating $923 billion in revenue in 2014.° Two successive rounds of con-
solidation have transformed the hospital industry over the last few decades.
The first major merger wave began in the 1980s, when nearly two hundred
hospitals merged per year.”” By the mid-1990s, annual merger volume had
increased nine-fold.”” Market concentration increased accordingly: in 1990,
the average Herfindahl-Hirschman Index (HHI, a widely used measure of
market concentration) in a metropolitan statistical area was 1,576 (consid-
ered “moderately concentrated”); by 2003, that figure had risen to 2,323
(close to the threshold for “highly concentrated”).”” Over this period, the

% National Health Expenditure Data, CTRs. FOR MEDICARE & MEDICAID SERVS. (Aug. 10,
2016), https://www.cms.gov/research-statistics-data-and-systems/statistics-trends-and-reports/
nationalhealthexpenddata/nhe-fact-sheet.html [https://perma.cc/3FF5-M7BF].

7 See, e.g., Crane, supra note 8, at 31.

%8 Leemore Dafny et al., Paying a Premium on Your Premium? Consolidation in the US
Health Insurance Industry, 102 Am. Econ. Rev. 1161, 1163 (2012).

% Revenue of Hospitals (NAICS 62211) in the United States from 2009 to 2014 (in Billion
U.S. Dollars), Statista (2016), http://www.statista.com/statistics/296845/revenue-hospitals-
in-the-us/ [https://perma.cc/GZ7X-CT3D].

7 The True Price of Reduced Competition in Health Care: Hospital Monopolies Drasti-
cally Drive Up Prices, PROMARKET (Mar. 14, 2016), https://promarket.org/the-true-price-of-
reduced-competition-in-health-care-hospital-monopolies-drastically-drive-up-prices [https://
perma.cc/R354-84S7].

71 CLaubia H. WiLLiams ET AL, How Has HospitAL CONSOLIDATION AFFECTED THE
Price aAND QuaLiTy OF HospitAL CARE?, ROBERT Woob JonnsoN Founp. 1 (2006), http:/
www.rwjf.org/en/library/research/2006/02/how-has-hospital-consolidation-affected-the-price-
and-qzuality-of.html [https://perma.cc/72ZP-NCNP].

2 Id.
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number of competing local hospital systems available to the average Ameri-
can fell from six to four.”

This initial round of consolidation has been followed by a more recent
wave, particularly in the wake of the Affordable Care Act, which en-
couraged provider consolidation in the name of greater coordination of
health care delivery. Sixty-six mergers occurred in 2010; 488 have taken
place since then, with 112 in 2015 alone.™ Sixty percent of hospitals are now
part of larger health systems, an increase of seven percentage points from the
early 2000s.” Nearly half of all hospital markets in the United States are
highly concentrated, one-third are moderately concentrated, and the remain-
ing one-sixth are unconcentrated. Meanwhile, under the HHI, no hospital
market is considered highly competitive.”

Research indicates that consolidation among hospitals has led to a sig-
nificant increase in health care prices. Studies assessing the effects of con-
solidation within the same geographic region in the 1990s found that prices
in these areas increased by forty percent or more.”” More recent work found
that the trend continues: price increases following hospital mergers in con-
centrated markets often exceed twenty percent.”® A separate summary of ex-
isting research cites eight studies that found price increases ranging from ten
to forty percent due to mergers.”

Hospital consolidation can raise consumer health prices in many ways,
including by increasing the bargaining power of hospitals in negotiations
with insurers. Having fewer hospital systems makes it costlier for a health
insurer to exclude even one system from its network. Given that each system
may cover a large part of the market, consumers and employers are less
likely to purchase a plan that does not provide patients access to a significant
fraction of the local hospital market. With greater leverage, each hospital
system can charge insurers a higher price—which insurers pass on to con-
sumers in the form of lower benefits and higher premiums, co-pays, and
deductibles.

A recent study of private health care spending analyzed data for thirty
percent of individuals with employer-sponsored coverage, encompassing
ninety-two billion health insurance claims from eighty-eight million people.
The authors found that the prices hospitals negotiate with health insurance
firms vary significantly both within and across geographic areas in the

BId.

74 Hospital Merger and Acquisition Activity Up Sharply in 2015, According to Kaufiman
Hall Analysis, KAUFMANHALL, http://www.kaufmanhall.com/about/news/hospital-merger-and-
acquisition-activity-up-sharply-in-2015-according-to-kaufman-hall-analysis [https://perma.cc/
2EP7-NURD].

7> David M. Cutler & Fiona Scott Morton, Hospitals, Market Share, and Consolidation,
310 JAMA 1964, 1965 (2013).

76 Id. at 1966.

77 Id. at 1967-68.

78 MARTIN GAYNOR & ROBERT TowN, THE IMpacT oF HospitaL ConsoLIDATION—UP-
DATE, ROBERT WooD JonnsoN Founp. 1 (2012), http://www.rwjf.org/content/dam/farm/re-
ports/issue_briefs/2012/rwjt73261 [https://perma.cc/UYR3-UYVZ].

7 Cutler & Scott Morton, supra note 75.
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United States. For example, 2011 hospital prices for certain treatments were
twelve times higher in the most expensive region in the country than in the
cheapest region, and could vary by up to a factor of nine even within a city.
Notably, the single primary driver of this difference across markets is com-
petition. Hospitals in monopoly markets, for example, have prices that are
fifteen percent higher than those in markets with four or more providers, the
study found, even after controlling for differences in cost and clinical qual-
ity. Hospitals in duopoly markets, meanwhile, charge prices that are 6.4%
higher, and markets with a hospital triopoly are 4.8% more expensive.® The
authors estimate that the price of an average inpatient stay at a monopoly
hospital is almost $1,900 higher than where there are four or more competi-
tors. “We know that these higher prices end up getting translated into higher
premiums that employers pass on to workers,” one of the authors said in an
interview.%!

Strikingly, the correlation between market consolidation and increased
prices holds across different forms of ownership. Nonprofit hospitals tradi-
tionally argue that mergers between them will not raise prices precisely be-
cause they are nonprofits. But data established that “prices are just as high in
nonprofit as in for-profit organizations,”®? even though the government sub-
sidizes nonprofits “to the tune of $30 billion dollars annually, in the form of
tax exemptions.”®

2.  Pharmaceuticals

The pharmaceutical industry raises a number of competition issues.
These include well-known debates over the optimal level of patent protec-
tion, as well as two specific practices that will be our focus here: (1) exclu-
sion payments by branded drug makers to prospective generic rivals and (2)
product hopping by branded drug makers. Both practices delay generic drug

80 See Zack Cooper et al., The Price Ain’t Right? Hospital Prices and Health Spending on
the Privately Insured 3 (NBER, Working Paper No. 21815, Dec. 2015), http://www.nber.org/
papers/w21815.pdf [https://perma.cc/993D-9ZYH].

81 Mike Cummings, Hospital Prices Show “Mind-Boggling” Variation Across U.S. Driv-
ing Up Health Care Costs, YALE NEws (Dec. 2015), http://news.yale.edu/2015/12/15/hospital-
prices-show-mind-boggling-variation-across-us-driving-health-care-costs  [https://perma.cc/
TY9C-3VDF].

82 Cutler & Scott Morton, supra note 75, at 1967 (citation omitted); see also Emmett B.
Keeler et al., The Changing Effects of Competition on Non-Profit and For-Profit Hospital
Pricing Behavior, 18 J. HEaLTH Econ. 69, 81-82 (1999); Cooper et al., supra note 80;
Michael G. Vita & Seth Sacher, The Competitive Effects of Not-for-Profit Hospital Mergers: A
Case Study, FEp. TRaADE Comm'N 31, https://www ftc.gov/sites/default/files/documents/reports/
competitive-effects-not-profit-hospital-mergers-case-study/hospitals.pdf  [https://perma.cc/
NHH2-27DF] (“These price increases—and in particular, the price increase at Watsonville
hospital, a locally-sponsored and administered community hospital—suggest strongly that
mergers involving not-for-profit hospitals are a legitimate focus of antitrust concern.”).

83 See The True Price of Reduced Competition in Health Care: Hospital Monopolies Dras-
tically Drive Up Prices, PROMARKET (Mar. 14, 2016), https://promarket.org/the-true-price-of-
reduced-competition-in-health-care-hospital-monopolies-drastically-drive-up-prices [https://
perma.cc/R354-84S7].
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competition and cost consumers billions of dollars more per year in pharma-
ceutical expenditures.

Exclusion payments between branded and generic drug manufacturers
have received significant antitrust scrutiny in recent years.®* Under the regu-
latory scheme established by the Hatch-Waxman Act, a generic drug maker
can enter the market and compete against a patented drug maker with a bioe-
quivalent drug and without performing full clinical trials ordinarily required
for a new drug. To qualify for this path to the market, the generic company
must show that either the patents covering the branded drug are invalid or
the generic drug does not infringe these patents.®> The incumbent branded
drug maker has the opportunity to prevent generic entry by filing a patent
infringement suit.®® The Hatch-Waxman regime offers a faster path to entry
for generic drugs and is intended to promote greater competition in the phar-
maceutical market.

Over the past two decades, however, branded drug makers have used
the system to frustrate generic competition. Soon after a generic company
has announced its intention of entering a market under the auspices of
Hatch-Waxman, branded drug manufacturers have filed lawsuits alleging
patent infringement by the prospective generic entrant.®” This act alone is not
necessarily either anticompetitive or contrary to the purpose of Hatch-Wax-
man. However, instead of litigating the case or reaching a settlement in
which the branded manufacturers receive compensation from the alleged
patent infringers, branded drug manufacturers pay the generic company on
the condition that the generic company postpone its planned market entry.%
On its face, this conduct is suspicious, as the branded company with a pat-
ented product is paying the alleged infringer; the owner of a legal entitle-
ment is paying someone else not to violate it.* This conduct appears to be
market allocation, with the branded drug company paying the generic rival
not to compete.”

84 See, e.g., FTC v. Actavis, Inc., 133 S. Ct. 2233 (2013).

8521 U.S.C. § 355()(2)(A)(vii) (2015).

8 Id. § 355(j)(5)(B)(iii).

87 See Fep. TRADE CoMM'N, PAY-FOR-DELAY: How DrUG CompaNY Pay-Orrs CosT
ConsuMERs BiLrions 1 (2010) [hereinafter FTC Pay-ror-DeLay Stupy], https:/www.ftc
.gov/sites/default/files/documents/reports/pay-delay-how-drug-company-pay-offs-cost-consu
mers-billions-federal-trade-commission-staff-study/100112payfordelayrpt.pdf [https://perma
.cc/C38N-LR6P].

88 See STAFF OF THE BUREAU OF COMPETITION, AGREEMENTS FILED WITH THE FEDERAL
TRADE COMMISSION UNDER THE MEDICARE PRESCRIPTION DRUG, IMPROVEMENT, AND MoD-
ERNIZATION AcT OF 2003: OVERVIEW OF AGREEMENTS FILED IN FY 2013, at 4 (2014), https://
www.ftc.gov/system/files/documents/reports/agreements-filled-federal-trade-commission-
under-medicare-prescription-drug-improvement/141222mmafy13rpt-1.pdf  [https://perma.cc/
QL77-CHHA] (providing number of settlements in each year between 2004 and 2013 in
which branded company paid generic entrant to resolve litigation).

89 See Michael A. Carrier, Unsettling Drug Patent Settlements: A Framework for Pre-
sumptive Illegality, 108 Mich. L. Rev. 37, 68 (2009).

9 See Susan Schipper, Bad Medicine: FTC v. Actavis, Inc. and the Missed Opportunity to
Resolve the Pay-for-Delay Problem, 73 Mp. L. Rev. 1240, 1262 (2014).
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These arrangements are lucrative for both the branded and generic drug
companies—and costly for consumers. The attraction for the branded drug
company is apparent: monopoly profits, even when diminished by the
amount of the exclusion payment, remain higher than the competitive profits
the branded drug company would otherwise make.”! A generic drug can sell
for as much as ninety percent less than the branded drug.®? For the generic
company, the exclusion payment—a share of the branded drug company’s
monopoly profits—is almost certainly greater than the profits it would make
in a competitive market.” In other words, the branded and generic drug com-
panies agree to share monopoly profits instead of competing them away and
ending up collectively worse off. These monopoly rents come out of the
pockets of consumers who bear the higher prices for essential drugs. In the
case of widely used medicines, an exclusion payment can transfer billions of
dollars per year from consumers into the pockets of pharmaceutical compa-
nies.” One scholar estimated that in 2005, settlements that had the appear-
ance of anticompetitive purpose cost consumers approximately fourteen
billion dollars.”

Another anticompetitive practice, arguably even more costly to con-
sumers than exclusion payments,” is “product hopping” by branded drug
companies. In a product hopping strategy, branded drug manufacturers make
minor tweaks to the existing branded drug to obtain a new patent and extend
their monopoly position. Under state generic substitution laws, pharmacists
are allowed or required to fill a prescription with an available generic
equivalent, unless the doctor or patient expressly requests the branded ver-
sion in the prescription.”” Because generic competition can reduce prices
substantially,’® branded drug manufacturers have powerful incentives to take
measures to perpetuate patent protection in the years leading up to the expi-
ration of the patent.

Product hopping can foreclose generic entry for a significant period of
time. The tweaks made to the existing drug often have negligible clinical
benefits for patients and include changing a drug delivery form to a capsule
from a pill (or vice-versa), combining two drugs that had been marketed

! See C. Scott Hemphill, Paying for Delay: Pharmaceutical Patent Settlement as a Regu-
latory Design Problem, 81 N.Y.U. L. Rev. 1553, 1580-81 (2006).

92 FTC Pay-rFor-DELAY STUDY, supra note 87.

3 Hemphill, supra note 91, at 1581.

% FTC Pay-ror-DELAY STUDY, supra note 87, at 2.

% See C. Scott Hemphill, An Aggregate Approach to Antitrust: Using New Data and
Rulemaking to Preserve Drug Competition, 109 CoLum. L. Rev. 629, 649 (2009).

% For now, government action appears to have diminished the prevalence of exclusion
payments. See Press Release, Fed. Trade Comm’n, Pay-for-Delay Deals Decreased Substan-
tially in the First Year Since Supreme Court’s Actavis Decision (Jan. 13, 2016), https://www.ftc
.gov/news-events/press-releases/2016/01/ftc-report-drug-patent-settlements-shows-potential-
pay-delay [https://perma.cc/BR39-6LMN].

97 See Garth Boehm et al., Development of the Generic Drug Industry in the U.S. After the
Hatch-Waxman Act of 1984, 3 Acta PHARMACEUTICA SiNIcA B 297, 298 (2013).

%8 See FTC Pay-FOrR-DELAY STUDY, supra note 87, at 1.
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separately, and slightly modifying the drug molecule.” Once they develop
the new formulation or delivery mechanism, pharmaceutical companies
heavily market the new version to doctors and seek to persuade them to
prescribe it instead of the previous version that is about to go off patent.'®

Given the large amounts of money branded companies devote to mar-
keting efforts,'”' these efforts at “switching the market” to the new version
are likely to be successful.!? If the branded drug company executes the
switch successfully, doctors, who do not bear the price of more expensive
drugs,'® start prescribing the new drug in place of the old.'™ Generic drug
makers cannot offer an unbranded version of the new patented drug, which
means that state generic substation laws cannot play their competition-en-
hancing purpose. The result is that the branded drug company maintains its
monopoly.'® To ensure that the product hop is successful, some branded
drug makers have even withdrawn the old version from the market to de-
prive doctors of the option of comparing the clinical effectiveness of the old
and new versions and prescribing the old out of consideration for the pa-
tient’s out-of-pocket expenses.!%

This product hopping costs consumers billions of dollars annually. One
analysis, using conservative assumptions, estimated that product hopping
costs consumers more than twenty billion dollars a year.'”” As an example,
insulin, essential for diabetics, appears to be persistently expensive because
of a series of product hops by branded manufacturers that have limited ge-
neric competition.'® Even when a product change has non-trivial benefits for
patients, this product improvement has to be weighed against the high cost
of monopolistic overcharges that third-party payers and ultimately consum-
ers have to bear.'” And importantly, in many actual instances of product

% See Michael A. Carrier, A Real-World Analysis of Pharmaceutical Settlements: The
Missing Dimension of Product Hopping, 62 FL. L. Rev. 1009, 1016-17 (2010) [hereinafter
Carrier 1I].

100 See Steve D. Shadowen et al., Anticompetitive Product Changes in the Pharmaceutical
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2016, 5:00 AM), https://www.propublica.org/article/doctors-who-take-company-cash-tend-to-
prescribe-more-brand-name-drugs [https://perma.cc/HP66-SDDN].

103 See Shadowen et al., supra note 100, at 11-13.

104 Cf. Michael A. Carrier, Provigil: A Case Study of Anticompetitive Behavior, 3 Has-
TINGS Sci. & TecH. L.J. 441, 447-48 (2011) [hereinafter Carrier II] (describing why this
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hopping, the new iteration of the drug appears to offer no tangible clinical
benefits over the existing version.!'!?

B. Agriculture and Food Retail

After decades of mergers, the food retail and agricultural inputs and
processing sectors have become highly concentrated. The industry today is
shaped like an hourglass: millions of consumers and farmers on either end,
connected through a few large companies. Retail consolidation has enabled
firms to squeeze their suppliers for greater margins—spurring consolidation
along the supply chain—and led to worse outcomes for consumers. Research
suggests this level of consolidation has redistributive effects, transferring
wealth from both farmers and consumers to processors, distributors, and re-
tailers in the middle.

In retail, the top four grocers—Walmart, Kroger, Costco, and Safeway
—control more than half of all grocery sales.!"" Concentration can be even
higher at the local level: in over twenty-nine metropolitan markets, Walmart
captures more than fifty percent of all grocery sales.!'> Meanwhile, consoli-
dation shows no signs of slowing;''3 the last few years have seen major
mergers between Kroger and Harris Teeter, Albertsons and Safeway,''* and
Ahold and Delhaize (which operate a suite of East Coast grocers, including
Giant, Stop & Shop, and Food Lion).!3

110 See, e.g., Carrier I, supra note 99, at 1017 (“[T]he makers of the antidepressant Prozac
and the cholesterol treatment TriCor switched from capsule to tablet form, while anxiety-treat-
ing Buspar switched from tablet to capsule.”).

"' Market Share of the Leading Grocery Retailers in the United States in 2014, STATISTA
RESEARCH & ANALYsIs, http://www.statista.com/statistics/240481/food-market-share-of-the-
leading-food-retailers-of-north-america/.

12 Stacy Mitchell, Eaters Beware: Walmart Is Taking over Our Food System, Grist (Dec.
30, 2011), http://grist.org/food/2011-12-30-eaters-beware-walmart-is-taking-over-our-food-
system/ [https://perma.cc/L76Y-MV6X]. This number has not been updated to reflect
Walmart’s market share since announced it would be shuttering several Express Stores and
SuperCenters.

'3 As an industry analyst recently wrote, “The food retail industry is simultaneously con-
solidating and differentiating. We’re seeing fewer companies and more store concepts. The
mindset winning today is that you need to ‘get big or get niche’ to capture more of the mar-
ket.” Mark Dunson, Five Emerging Trends for Supermarket Retailers to Leverage in 2016,
CHAIN STOrRE AGE (Nov. 30, 2015), http://www.chainstoreage.com/article/five-emerging-
trends-supermarket-retailers-leverage-01 [https://perma.cc/H245-BRCT].

114 The level of consolidation resulting from this merger will be greater than what govern-
ment had planned and approved. Last year the FTC required Albertsons and Safeway to sell
off hundreds of stores as part of their merger. Months after the sale, however, one of the major
buyers of their stores declared bankruptcy and put the acquired stores back up for sale. Albert-
sons has bought back twelve of those stores—at a price far lower than what it had originally
paid. See Emily Parkhurst, Albertsons Buys Haggen, Will Continue to Operate 15 Stores
Under Haggen Brand, Pucetr Sounp Bus. J. (Mar. 14, 2016), http://www.bizjournals.com/
seattle/news/2016/03/14/albertsons-buys-haggen-will-continue-to-operate-15.html.

115 Alexandra Biesada, Albertsons Files IPO amid Consolidation in Grocery Industry,
BizMorogy (July 9, 2015), http://bizmology.hoovers.com/albertsons-files-ipo-amid-consoli-
dation-in-grocery-industry [https://perma.cc/47VY-4KAD].
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Concentration in the grocery sector is a relatively new phenomenon:
through the 1980s, the industry was largely decentralized and most Ameri-
cans purchased food from a variety of regional and local supermarket chains.
A wave of grocery mergers and buyouts in the 1990s, coupled with entry by
warehouse clubs and discount general merchandise stores into grocery prod-
ucts, reshaped the landscape. Grocers sought to bulk up in order to compete
with the scale of warehouse clubs and large discount stores, fueling further
mergers and leading many local grocers to close; there were 385 grocery
mergers between 1996 and 1999 alone.!''® The share of groceries sold by the
four biggest food retailers more than doubled between 1997 and 2009, from
seventeen percent in 1994 to twenty-eight percent in 1999 and thirty-four
percent in 2004.'7

While grocers often tout efficiencies as a benefit of mergers, little evi-
dence suggests that consumers have actually witnessed lower prices. Instead,
concentration seems to have resulted in higher prices.!"® Several academic
studies have found a link between higher levels of local retail concentration
and higher grocery prices.'"” A majority of studies reviewed by the U.S.
Department of Agriculture (USDA) in 2003 found that higher concentration
in grocery store markets contributes to higher consumer food prices.'”® Ac-
cording to the American Antitrust Institute, concentration across the food
supply chain has “undoubtedly contributed to the increased cost of food.”!?!

In addition to raising prices for consumers, consolidation in the food
and agriculture sector has facilitated a significant wealth transfer from farm-
ers to food processors and meat packers. A handful of firms today control
the processing sector. The top four processors nationally control eighty per-
cent of beef, sixty percent of hog, and fifty percent of poultry.'?> Powerful
players in commodities have expanded both horizontally and vertically;
ADM, Bunge, Cargill, and Dreyfus—the “big four”—control “as much as
90 per cent of the global grain trade.”'? On the processor side, firms have

116 Consolidation and Buyer Power in the Grocery Industry, Foop & WATER WATCH 1
(Dec. 2010), https://www.foodandwaterwatch.org/sites/default/files/consolidation_buyer_pow
er_grocery_fs_dec_2010.pdf [https://perma.cc/P3TW-N2EM].

""" Tom Vilsack, U.S. Sec’y of Agric., Comments at Workshop on Agriculture and Anti-
trust Enforcement Issues in Our 21st Century Economy 7 (Dec. 8, 2010), https://www.justice
.gov/sites/default/files/atr/legacy/2011/02/22/dc-agworkshop-transcript.pdf [https://perma.cc/
JU3Y-Q7Z3].
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Global Concerns that Play Out in Local Markets 6—7 (Food Mkt. Policy Ctr. ed., July 2005).

120 Richard Sexton et al., Grocery Retailer Behavior in the Procurement and Sale of Per-
ishable Fresh Produce Commodities, USDA-ERS CONTRACTORS & COOPERATORS REP No. 2.,
at 3 (Sept. 2003).

12 AM. ANTITRUST INST., TRANSITION REPORT ON ComPETITION PoLicy 281 (2008).

122 Table 2: Comparison of 1999 and 2011 data of CR 4 (on file with Harvard Law
Library).

123 SopHIA MURPHY ET AL., CEREAL SECRETS 3 (Oxfam ed., 2012), https://www.oxfam
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[https://perma.cc/2XP3-S243].
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both horizontally consolidated and vertically integrated, upending the struc-
ture of the industry for farmers and rendering them captive to a handful of
buyers. As with grocery stores, concentration at the local level can be even
more severe; many local markets are monopolized by a single firm, render-
ing farmers captive to the one entity. Farmers are also squeezed by powerful
players when they purchase inputs. In the seed industry, six hundred inde-
pendent companies in 1996 have whittled down today to six giants,'>* which
now control sixty-three percent of the global seed market.'?

The effects of horizontal consolidation are exacerbated by the fact that
the dominant and other leading firms in some of these sectors have also
vertically integrated. In the chicken industry, for example, a processing com-
pany delivers birds to farmers, who feed and grow them, and the firm then
collects them to take to market.'? The monopsony power held by these
processors enables them to require farmers to bear the risks of business—
including steep investments in farming equipment—and also to reduce the
prices paid for farmers’ products.'?’

Academic research has found that the farmer’s share of the retail dollar
of food has been dramatically decreasing, while consumers pay largely the
same or slightly higher prices. What has changed is that the middlemen that
dominate these sectors—Cargill, Monsanto, Tyson, JBS—are reaping much
higher returns, effecting a wealth transfer from farmers to these firms.

C. Telecommunications

Telecommunication services are central to the lives of most Americans.
It is estimated that in 2015 the average U.S. household spent around three
thousand dollars accessing services such as mobile voice, mobile data, cable,
landline voice, and broadband Internet.'® Consumers spent approximately
forty-one percent of this on mobile service (for voice and data), and over
thirty-seven percent of U.S. households have between four and eight con-
nected devices—a number that is expected to rise.'” In sum, telecommuni-
cations services comprise a significant and growing part of the consumer
economy.

Historically, the telecom sector—both wireline and wireless service—
has been highly concentrated. In 1984, under a court-approved settlement in
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a long-running monopolization suit, AT&T divested its local phone opera-
tions and created seven ‘“Baby Bells.” The aim was to isolate the monopolis-
tic local phone segment and establish the conditions for competition in the
long-distance and equipment markets.

Following the 1996 Telecommunications Act—which lifted ownership
caps and deregulated rates—companies across sub-sectors linked up. The
old AT&