
\\jciprod01\productn\H\HLP\15-1\tit151.txt unknown Seq: 1 10-AUG-21 13:12

Winter 2020
Volume 15, Number 1

Harvard Law School
Cambridge, Massachusetts



\\jciprod01\productn\H\HLP\15-1\ms151.txt unknown Seq: 2 10-AUG-21 13:12

Harvard Law & Policy Review
HLS Student Journals Office
1585 Massachusetts Avenue

Cambridge, MA 02138
(617) 495-3694

hlpr@mail.law.harvard.edu
www.harvardlpr.com

ISSN 1935-2077

The Harvard Law & Policy Review (HLPR) is published twice annually by Harvard
Law students and serves as the official journal of the American Constitution Society
for Law and Policy (ACS). ACS provides financial support for the publication of
HLPR. ACS takes no position on particular legal or policy initiatives. All expressions
of opinion in HLPR are those of the author or authors and do not reflect the views
of HLPR, Harvard Law School, or ACS.

Submissions: The editors invite submissions of unsolicited manuscripts and consider
them on a rolling basis. Manuscripts should be typed and double-spaced, and
citations should conform to The Bluebook: A Uniform System of Citation (20th ed.
2015) in Microsoft Word format. Submissions should range in length from 6,000 to
12,000 words, with footnotes. Student submissions should be under 10,000 words.
Submissions can be sent to HLPR via Scholastica or by e-mail at hlpr@mail.law.
harvard.edu.

Back Issues: Back issues may be ordered directly from William S. Hein & Co., Inc.,
2350 N. Forest Rd., Getzville, NY 14068. Orders may also be placed by calling Hein
at (800) 828-7571, via fax at (716) 883-8100, or email to order@wshein.com. Back
issues can also be found in electronic format for all your research needs on
HeinOnline http://heinonline.org.

Permission to Copy: The articles in this issue may be reproduced and distributed, in
whole or in part, by non-profit institutions for educational purposes including
distribution to students, provided that the copies are distributed at or below cost and
identify the author, the Harvard Law & Policy Review, the volume, the number of
the first page, and the year of the article’s publication. Requests from other
individuals or organizations or to reproduce content for other purposes may be made
through www.copyright.com.

Subscriptions: The Harvard Law & Policy Review (ISSN 1935-2077) is published
twice each year, in the winter and summer. Non-student members of the American
Constitution Society receive a free subscription as part of their membership.
Information on joining ACS is available at http://www.acslaw.org/join. Domestic
institutions and individuals who are not members of ACS may subscribe to HLPR
for $50 per year. Foreign institutions and individuals may subscribe to HLPR for $62
per year. To subscribe, please send a check or money order made out to the
American Constitution Society to the address listed at the top of this page. Please
include with your payment a letter indicating the complete address to which
subscriptions should be mailed. Domestic claims of non-receipt of issues should be
made within 90 days of the month of publication; thereafter, the regular back issue
rate will be charged for replacement. All notifications of changes to address should
include old and new addresses, with ZIP codes. Please inform us in writing 60 days
in advance to ensure prompt delivery.



\\jciprod01\productn\H\HLP\15-1\boe151.txt unknown Seq: 3 10-AUG-21 13:12

Volume 15, Number 1 Winter 2020

Editors-in-Chief
Kyle Skinner Priya Sundaresan

Executive Article Editors Executive Technical Editor
Sheridan Cunningham Jacob Steinberg-Otter

Megan Jones

Executive Online Editor Executive Policy Editor
Kurt Walters Kimberly Hill

Senior Article Editors
Zachary Cohen Louisa McIntyre Rachel Schaub
Jessica Katzen Peter Merritt Emma Soldon
Andre Manuel Jeremy Newman Matt Summers

Technical Editors Online Editors Policy Editors
Max Lupin Evan Cooper Chris Bell
Josh Martin Jamie Kim Suzanne Donahue

William Meyer Seran Gee
Sarah Sadlier Jason Golfinos

Samuel Weinstock Laurel Petrulionis
Alexander Tobin

Editors
Elizabeth Archer Nicholle Knapp Caitlin Rooney
Alison Brockman Lindsay Laird Claire Simon

Amy Couture Jilali Liu Maura Smyles
Jose Angelo David Josh Martin Adam Spiegel

Courtney Dougherty Lena Melillo Katherine Valde
Andie Forsee Scott Panek Anna Vande Velde
John Graham Krupa Patel Hugh Verrier
Abe Kanter Alex Ramsey Sam Weinstock



\\jciprod01\productn\H\HLP\15-1\boe151.txt unknown Seq: 4 10-AUG-21 13:12



\\jciprod01\productn\H\HLP\15-1\toc151.txt unknown Seq: 5 10-AUG-21 13:12

Volume 15, Number 1 Winter 2020
Copyright © 2020 by the President and Fellows of Harvard College

TABLE OF CONTENTS

ELECTORAL COLLEGE SYMPOSIUM

1 Foreword Lawrence Lessig

15 Chiafalo: Constitutionalizing Historical Gloss Guy-Uriel E. Charles and
in Law & Democratic Politics Luis E. Fuentes-Rohwer

53 Liquidating Elector Discretion Rebecca Green

81 The Framers’ Inadvertent Gift: The Michael T. Morley
Electoral College and the Constitutional
Infirmities of the National Popular Vote
Compact

129 The Electoral College and the Federal Derek T. Muller
Popular Vote

145 Toward A More Perfect Union: Integrating Rob Richie,
Ranked Choice Voting with the National Patrick Hynds,
Popular Vote Interstate Compact Stevie DeGroff,

David O’Brien, and
Jeremy Seitz-Brown

209 The Best Laid Plans: Unintended Samuel S.-H. Wang and
Consequences of the American Presidential Jacob S. Canter
Selection System

ALSO FEATURING

237 Student Loan Purpose and the Brunner Test John Patrick Hunt

285 How to Assess Whether Your District Heather L. Pickerell
Attorney Is a Bona Fide Progressive
Prosecutor



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo true
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Remove
  /UCRandBGInfo /Remove
  /UsePrologue true
  /ColorSettingsFile (Color Management Off)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 150
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 150
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 300
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f300130d330b830cd30b9658766f8306e8868793a304a3088307353705237306b90693057305f00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /FRA <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU (Use these settings to create PDF documents suitable for reliable viewing and printing of business documents. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [612.000 792.000]
>> setpagedevice


