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As we gather together in solidarity to express a feeling of mass injustice, we

must not lose sight of what brought us together. We write so that all people

who feel wronged by the corporate forces of the world can know that we are
your allies.”

~ Introduction to the Declaration of the Occupation of New York City!

[W]e will not be satisfied until justice rolls down like waters.”
~ Rev. Martin Luther King Jr.2

If we do not now dare everything, the fulfillment of that prophecy, re-created
from the Bible in the song by a slave, is upon us: God gave Noah the rainbow
sign, No more water, the fire next time.”

~ James Baldwin.?

INTRODUCTION

A The Occupation: Ten Years After Occupy

This issue of Harvard Law & Policy Review is framed as a commemo-
ration of Occupy Wall Street, the protest that, ten years ago, sparked a
global movement that unsettled how we understood the economic inequali-
ties* and “mass injustice” that had grown salient at that time.’ In the roughly
six months that Occupy Wall Street lasted, the movement also tested a the-
ory of change for those hoping to reimagine and remake our systems.

The injustices that catalyzed the Occupy movement still burn. Today,
the world may be even more fraught with the conflagrations of injustice,
wealth inequality, environmental destruction, political dysfunction, and
long-overdue reckonings than it was a decade ago. The grip of corporate
interests over institutions and structures may be tighter than it was then.
And any social-justice-centered alliances forged in that heat are increasingly

! Occupy Wall Street, Declaration of the Occupation of New York City, LATERAL (2013),
https://csalateral.org/issue/2/manifestos-occupy-wall-street/ [https://perma.cc/P3Z6-RDCK].

2 Martin Luther King, Jr., I Have a Dream Speech at the March on Washington (Aug.
28, 1963), https://www.npr.org/2010/01/18/122701268/i-have-a-dream-speech-in-its-
entirety [https://perma.cc/F2N7-5A6P].

3JamEs BALDWIN, THE FIRe NEXT TIME 4 (1963); see also Jerome Weeks, ‘O Mary
Don’t You Weep’ From Gospel to Protest Song to Rockin Stomp (https://artandseek.org/2021/02/
15/0-mary-dont-you-weep-from-gospel-to-protest-song-to-rockin-stomp/ [https://perma.cc/
X62U-DSCG]) (explaining that Baldwin’s title is taken from a 1960s version of an African
American spiritual with roots in a slave song titled “O Mary Don’t You Weep”).

* See infra text accompanying notes 560560-603.

® See infra text accompanying notes 604-618.

¢ See infra Part II(G) (describing some of the context, strategies, and effects of the Occupy
movement).
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met with energized, organized, and sometimes violent backlash. It can be
discouraging.

The articles in this issue speak to some of the sources and manifesta-
tions of the inequalities and injustices that motivated Occupy Wall Street.
We will return to those articles in the last section of this foreword, but we
have some work to do first.

Our initial goal is to use this occasion to sketch some of the deeper
causal forces shaping how the very concept of justice is understood and how
that understanding shapes political and legal responses to exigent systemic
problems. In the process, we hope to place Occupy Wall Street and the
movement it catalyzed into a broader context. That goal is motivated by our
belief that the hope and demands for justice cannot be fulfilled without a
better understanding of the psychological, social, political, cultural, and eco-
nomic forces behind that yearning and behind how justice itself is
understood.

We hope the body of this Article is of interest and use to some readers,
but, for those eager for an overview of the outstanding articles in this collec-
tion, please jump ahead to Part V(B).

B.  What the Hell Is Justice?

In 2014, we co-founded the Systemic Justice Project at Harvard Law
School,” and got busy designing several courses around the theme.® We spent
the following six years teaching, researching, and writing about systemic jus-
tice. In the process, we developed a framework for understanding what jus-
tice is and why it matters. This Article, among other things, provides a basic
overview of that framework.

“Justice” is a term that is notoriously difficult to define. Even dictiona-
ries offer little more than useless tautology, defining justice as, for instance,
“the quality of being just.” Judges and legal scholars commonly reject justice
as a viable norm for assessing policy in part because of its lack of shared
meaning. For example, Oliver Wendell Holmes, Jr. confessed to “hat[ing]

7 See. THE SysTEMIC JusT. PROJECT, https://systemicjustice.org/ [https://perma.cc/
TG7S-68VH]; Dick Dahl, Systemic Justice: At a Harvard Law School Conference, Students
Reimagine the Role of Lawyers in Addressing Societal Problems, HARVARD Law TopAy (Apr.
22, 2015), https://today.law.harvard.edu/systemic-justice-at-a-harvard-law-school-conference-
students-reimagine-the-role-of-lawyers-in-addressing-societal-problems/  [https://perma.cc/
H62M-XRFH].

8 See About Us, https://systemicjustice.org/about-us/ [https://perma.cc/D7KM-BBES5].

? Justice, ~DICTIONARY.COM, https://www.dictionary.com/browse/justice  [https://
perma.cc/ZLE6-7937]; see also Justice, MERRIAM-WEBSTER.COM, https://www.merriam-
webster.com/dictionary/justice [https://perma.cc/XP2K-WJEC] (offering definitions such as
“the maintenance or administration of what is just” and “the quality of being just, impartial, or
fair”); Justice, BLACK’S LAw DicTIONARY 995 (10th ed. 2014) (providing definitions such as
“[t]he fair treatment of people,” “[t]he quality of being fair and reasonable,” and “[t]he fair and
proper administration of laws”).
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justice” for that reason.!® Richard Posner similarly complained that terms
“like fairness and justice. . .‘have no content.””!! The prevailing view, particu-
larly in law,'? has been to pay lip service to the value of justice as the law’s
ultimate normative goal, but to ignore the value of justice when deciding
cases or discussing larger policy ends.!® Strikingly, though, the assertion that
justice is undefined is usually unaccompanied by any effort to provide the
term with meaning.

Particularly in light of the legal system’s trumpeted commitment to jus-
tice,' we concluded that justice as a norm was being too cavalierly dismissed.
In our view, those behind the law’s curtain have an obligation to employ or
search for a workable definition of the norm, whether by adopting one of the
many philosophical conceptions of justice, or, as we shall propose, utilizing a
framework for parsing, debating, and contemplating the norm. So we set out
to examine whether the mystery of meaning was more superable than sup-
posed. With modest exertion, we discovered that there was plenty to learn
and say about justice, its meaning, and its actual and potential significance in
law and society. In our view, those who have abandoned justice as meaning-
less have done so in part because they have approached the topic from the
wrong perspective—a mistake, as we'll see, that Wall Street’s “Occupants”
did not make.

10 Letter from Oliver Wendell Holmes to John C.H. Wu (July 1, 1929), in JUSTICE
HormEs To DR. Wu: AN INTIMATE CORRESPONDENCE, 1921-1932, 53 (1935) (“I have
said to my brethren many times that I hate justice, which means that I know if a man begins to
talk about that, for one reason or another he is shirking thinking in legal terms.”).

" Paul M. Barrett, Influential Ideas: A Movement Called “Law and Economics” Sways Legal
Circles, WALL ST. ]., Aug. 4, 1986, at 1, col. 1 (“Judge Richard A. Posner has little use for
words like fairness and justice. “Terms which have no content,” he calls them. What America’s
lawyers and judges need . . . is a healthy dose of free-market thinking.”).

12 Philosopher Tommie Shelby, in writing about social justice and Ghetto poverty, notes
the “common tendency to treat the answers” regarding questions of justice “as obvious or to
regard disagreements about the answers as products of irresolvable ‘ideological’ differences.”
ToMMIE SHELBY, DARK GHETTOS 4 (2016). Shelby indicates that some are skeptical of the
very idea of social justice and later asserts that there is “profound disagreement, among philos-
ophers and citizens alike, about what justice requires,” leading some to focus on empirical
questions in order to evade the “messy disputes over what justice requires.” Id. Traveling on
such contested terrain, those skeptics maintain, is “unnecessary, unfruitful, or pointless, at best
a mere academic exercise.” Id. Shelby rejects those claims, arguing that “[jlustice questions
should . . . be a focal point of public policy, political activism, and civic discourse concerning
the future of our cities and their most disadvantaged inhabitants.” Id.

13 See RoBIN L. WEesT, TEACHING Law: JUSTICE, PoLiTics, AND THE DEMANDS OF
ProressioNaLisMm (2013).

1 That commitment is reflected in the prevalence of the term “justice” engraved on court
buildings, see e.g. The Court and Constitutional Interpretation, Sup. CT. oF THE U.S., https://
www.supremecourt.gov/about/constitutional.aspx ﬁttps://perma.cd BEA2-94YW], in law
school mission statements, see Irene Scharf & Vanessa Merton, Tuble of Law School Mission
Statements (2016), http://scholarship.law.umassd.edu/fac_pubs/175/ [https://perma.cc/L35A-
MC8Z], in bar association logos, see e.g. AMERICAN BAR ASSOCIATION, Logo, https://com-
mons.wikimedia.org/wiki/File:American_Bar_Association.svg [https://perma.cc/SB3R-
QBRF] (“Defending Liberty: Pursuing Justice), in the title of the highest judges, the name of
the Department of Justice, and the use of the phrase “the justice system” to describe the part of
the legal system that exerts the greatest direct force over individuals. See also WEST, supra note
13, at 60, 92.
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To understand the common misapprehension, consider the famous, if

hackneyed,” David Foster Wallace parable:

There are these two young fish swimming along[,] and they
happen to meet an older fish swimming the other way, who nods
at them and says, “Morning, boys. How’s the water?” And the two
young fish swim on for a bit, and then eventually one of them
looks over at the other and goes[,] “What the hell is water?”'6

In Wallace’s telling, the fish swim and eat and breathe, clueless about the
very environs upon which their lives and all its dimensions depend.!” “What
the hell is water?”® Although the jolt of the older fish’s query lifted the
young swimmers’ liquid world into their consciousness for a moment, their
sustaining surroundings were likely to seep quickly back into the oblivion of
everywhere.! Such mindlessness, Wallace explains, is the “default setting.”

Now imagine a twist in the story. Suppose the pair of young fish ven-
tured into an inlet rich in food before being beached by a fast-retreating tide.
Those fish would quickly understand what water is and its life-or-death
significance.

Justice, in that sense, is like water: viscerally perceptible in its absence.
Our systems and collective survival depend upon its existence and purity—
and its preservation and vitalizing effects depend upon our being attentive to
it. And, like water to fish, the significance and meaning of justice are clari-
fied through scarcity and deprivation. The experience and feeling of its ab-
sence—the stuff of “injustice”— serve as the baseline from which justice is
readily appreciated. In other words, for those who seek a definition of “jus-
tice,” the response is simple: it’s the elimination of “injustice.”

In distorting the Wallace parable, our point is not to suggest that our
society has been swimming in an ocean of justice. Quite the opposite: the
point is that some things that are profoundly important for our survival can
be best understood and appreciated in their absence. And the last decade or
two represent what, to many, feels like a fast-retreating tide, leaving growing
numbers of people literally and figuratively suffocating and calling out for
justice.!

> See Emily Harnett, How the Best Commencement Speech of All Time Was Bad for Litera-
ture, LiITERARY HUB (May 17, 2016), https://lithub.com/how-the-best-commencement-
speech-of-all-time-was-bad-for-literature [https://perma.cc/NJ6N-TX6T].

¥ David Foster Wallace, ‘This Is Water’ Speech at Kenyon College Commencement
(May 21, 2005) https://fs.blog/2012/04/david-foster-wallace-this-is-water/ [https://perma.cc/
V97E-F6QF].

17 Id

18 Id-

19 Id.

20 Id

2 Our point is not that systems have uniformly grown more unjust but that, regardless,
systemic injustices have become more conspicuous to a wider public. As described below, the
perceptions of justice and injustice may be illusory. See infra Part I (describing the factors that
can, when perceived, contribute to a injustice dissonance and the problem of invisible
injustice).
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C.  Preview

This Article introduces a framework for understanding and debating
justice and its potential role in law and the legal system. Such a framework
is, in our view, long overdue and responds to a fundamental hypocrisy in the
law. An institution that wields immense state power and gains legitimacy by
expressly promising justice—even branding itself with justice-related statu-
ary and symbols—should not be permitted to disregard the norm, much less
dismiss it as meaningless. Of all institutions, the law should be true to its
promise. The legal profession, the judiciary, and the legal academy, among
others, either should make a good-faith effort to render the norm functional
and meaningful or they should abjure it altogether. This Article represents
our attempt to advance the former option.

Part I begins by introducing our framework, which follows in a tradi-
tion of viewing justice as the absence, or elimination, of injustice and identi-
fying some of the elements that arouse a sense of injustice. The Part further
explores the connection between feelings of injustice and the meaning of
justice, the persistence of injustice in our system, and the strategies available
to those challenging injustice. In the process, Part I introduces our “injustice
framework,” which highlights common factors that produce a sense of injus-
tice and that encourage individuals and groups to mobilize for change. Al-
though the injustice framework does not itself resolve questions of justice, it
does have implications for how and where injustice might thrive and how it
might be challenged by advocates, activists, organizers, and policy entrepre-
neurs seeking to advance justice.

Part II surveys seven iconic texts associated with movements for justice,
analyzing how their rhetorical (and associated direct-action) strategies accord
with our injustice framework. Ranging from the Declaration of Indepen-
dence to the Declaration of the Occupation of New York City, the texts and
their authors take on many of this nation’s longstanding systemic injustices,
around race, gender, class, and more. That part argues that the consistency
of approaches across such widely hailed texts supports our claim that the
injustice framework captures a basic consensus regarding the meaning of in-
justice and helps illustrate what amounts to a nationally or culturally shared
conception of justice.

Part III revisits those same texts to explore briefly what they reveal
about the relationship between justice and two other fundamental cultural
values: freedom (or liberty) and democracy. That part suggests that the texts
give those terms discernible meanings that cohere and overlap with justice,
thus forming a network of related definitions.

Part IV examines key texts in some of the prominent social justice
movements that have arisen in the decade since Occupy Wall Street. That
section illustrates how those texts similarly employ the elements and associ-
ated strategies of the injustice framework and reflect the interrelated mean-
ings of justice, freedom, and democracy.
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Finally, Part V sets up and introduces the four superb articles in this
symposium and calls for greater attention to, and study of, justice within the
legal system.

I.  OccuprYING JUSTICE: INTRODUCTION TO THE INJUSTICE
FRAMEWORK

A The Sense of Injustice and its Effects

As Pip observes in Charles Dickens’s Great Expectations, “there is noth-
ing so finely perceived and finely felt, as injustice.”” We agree. This Part
argues that perceived injustice is the wellspring of powerful emotions and
that those feelings, more than syllogisms, are key to understanding the sense
of justice. The urge for justice is, by that account, the desire to eliminate
perceived injustice. Insofar as such perceptions are veridical, justice can in-
deed be advanced by preventing, removing, or repairing that which produces
injustice.

We are hardly the first to call for the centering of injustice as a means
to understanding justice. In noting the lack of a shared definition of justice,
sociologist Morris Ginsberg observed that “it is easier to recognize injustice
than to define justice.” John Stuart Mill wrote that “justice . . . is best
defined by its opposite.”?* Thomas Hobbes argued that “whatsoever is not
unjust, is just.”? Philosopher and lawyer Edmond Cahn also defined justice
by way of contrast: “Justice,” he wrote, “means the active process of remedy-
ing or preventing what would arouse the sense of injustice.”? Political phi-
losopher Tommie Shelby points out “that systematic attempts to explain
what justice requires are as old as Plato’s Republic,” without a consensus
emerging, but that “[r]eflecting on modes of injustice . . . can help us better
understand the meaning and urgency of this perennial philosophical ques-
tion.” Legal scholar Martha Minow notes that “it is easier to know what
injustice is” than to define justice.”® Social psychologists Tom Tyler and
Heather Smith explain that “people are seldom at a loss when asked to make
judgments about injustice—‘they know it when they see it!'”? Theologian
Richard Hughes similarly “define[s] justice as an act of protesting, prevent-

221 CHARLES DickeNs, GREAT ExpecTATIONS 131 (Chapman & Hall 1861).

% Morris GINSBERG, ON JUSTICE IN SOCIETY 73 (1965).

24 JouN STUART MiLL, UTiLiTARIANISM 64 (7th ed. 1879) (1863).

2 THomas HoBsEes, LEVIATHAN 95 (Oxford Univ. Press 1998) (1651).

26 EpMmoND N. CAHN, THE SENSE OF INJUSTICE: AN ANTHROPOCENTRIC VIEW OF
Law 13-14 (1949).

7 SHELBY, supra note 12, at 14.

28 Martha Minow, Introduction: Secking Justice, in OUTSIDE THE LAW: NARRATIVES ON
JusTicE IN AMERICA 1-6 (Susan Richards Shreve & Porter Shreve eds., 1997).

2Tom R. TYLER AND HEATHER J. SMITH, SOCIAL JUSTICE AND SOCIAL MOVEMENTS
2 (1995).
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ing, and remedying situations that arouse a sense of injustice.”* And econo-
mist Amartya Sen describes how the pursuit of justice has been less about
“trying to achieve a perfectly just world (even if there were any agreement on
what that would be like)” and more about attempting “to remove clear
injustices.”!

If attempts to define “justice” in abstract, analytical terms can be unsat-
isfying, it may be because the cognitive alarm bell of sensed injustice is
largely a perception-triggered internal experience (influenced by external re-
alities, cultural understandings, and the like). Such personal and bodily feel-
ings can often be tasted more readily than defined. As philosopher Robert
Solomon writes: “Justice, if it is to be found anywhere, must be found in
us.”??

More than just sensed, perceived injustice links closely with emotions
and behavior. As part of that phenomenology of injustice, social psychologist
Dale Miller explains, the “perception of injustice is frequently tied to the
emotion of anger.”* Martha Minow captures that linkage when describing
her own internal experience this way: When “[a] sense of injustice rises up,
... I feel outrage.”* The anger and outrage linked to perceived injustice may
be what Dr. Martin Luther King meant in his “I Have a Dream” speech
when referring to the “the flames” and “sweltering . . . heat of injustice.”

The sense of injustice, paired with anger, also links with behavior, em-
boldening individuals and galvanizing groups. Anger, social psychologists
have learned, is an “empowering emotion”® that “has an unusually strong
ability to capture attention.” At the same time, the perception of injustice
has a transcendent and transformative effect on how people understand and
respond to a given interaction or outcome.*® Dale Miller explains: “T'o label
an insult an injustice transforms it from a personal matter to an impersonal
matter of principle,” “transforms the private into the public,” and transforms
a “personal insult” into a “collective harm,” such that “avenging the injustice

30 RicHARD A. HuGHES, Pro-Justice ETHics: FRoM LAMENT TO NON-VIOLENCE
10 (2009).

31 AMARTYA SEN, THE IDEA OF JUSTICE vii (2009).

32 ROBERT C. SOLOMON, A PASSION FOR JUSTICE: EMOTIONS AND THE ORIGINS OF
THE SOCIAL CONTRACT xv (1995).

3 Dale Miller, Disrespect and the Experience of Injustice, 52 ANNU. REV. PsycHOL. 527,
534 (2001). In some instances, “anger acts as ‘an alarm system’ that triggers the perception of
injustice.” Id. In other situations, perceptions of injustice elicit the emotion of anger. Id. (“The
perception of injustice can lead to anger . . . . [and] the arousal of anger can lead to the
perception of injustice.”).

* Minow, supra note 28, at 4.

% King, supra note 2.

3¢ Neil Vidmar, Retribution and Revenge, in HANDBOOK OF JUSTICE RESEARCH IN Law
48 (Joseph Sanders & V. Lee Hamilton, eds., 2002) (citing Phoebe Ellsworth & Sam Gross,
Hardening the Attitudes: Americans’ Views on the Death Penalty, 50 ]. Soc. Issues 19-52
(1994)).

3 Jennifer S. Lerner & Larissa Z. Tiedens, Portrait of the Angry Decision Maker: How
Appraisal Tendencies Shape Anger’s Influence on Cognition, 19 J. BEHAV. DECISION MAKING
115, 116 (2006) (reviewing evidence regarding the effect of anger on judgment).

38 Miller, supra note 33, at 534.
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becomes a defense of the honor and integrity of the entire moral commu-
nity.”” Reviewing the research, Miller continues: “The arousal of moralistic
anger is not confined to injustices perpetrated against one’s self.”* “Cries of
injustice from one’s peers are [also] difficult to resist.”*! More generally,
“[wlitnessing the harming of a third party can also arouse strong feelings of
anger and injustice” leading to “a greater obligation to rally around” victims
of injustice and compelling “support for retaliatory actions.”*

Numerous scholars contemplating the meaning of justice have noted
the catalyzing effect of perceived injustice. “What moves us,” Amartya Sen
writes, is “that there are clearly remediable injustices around us which we
want to eliminate.”® Edmond Cahn, rejecting the notion of “ustice” as
“some ideal relation or static condition or set of perceptual standards,” exam-
ines instead “what is active, vital, and experiential in the reactions of human
beings . . . to a real or imagined instance of injustice.”* Cahn’s phenomenol-
ogy of injustice aligns with Miller’s, as he too emphasizes “the sympathetic
reaction of outrage . . . and anger” associated with perceived injustice. Cahn
goes further, though, in suggesting a natural explanation for the link. The
behavioral quickening of injustice “equip[s] all men to regard injustice to
another as personal aggression,” and thus “prepare[s] the human animal to
resist attack.”#

Thus understood, injustice is an experience and “sense” that is coupled
with particular emotions and concomitant behavioral urges. Perceiving injus-
tice has a transcendent and transformative effect on how people understand
and respond to a given outcome. It seizes our attention and galvanizes us,
transforming the “you” and “I” into “we” and activating a selfless urge to
support victims of injustice and retaliate against its perpetrators.

In sum, attending to the sense and feelings of injustice disarms the cri-
tique that justice is useless or lacks content and reveals how requiring a clear
definition of justice, as Justice Holmes and Judge Posner did,* abridges the
inquiry before it begins. As philosopher Robert Solomon argues, the search
“for a single, neutral, rational position has been thwarted every time.”#
Through such misdirection, justice naysayers have erased a fundamental fea-
ture of experience and its significance to law and policy. Ignoring justice, by
confusing the unseen for the non-existent, is like young fish mindlessly ig-
noring the presence and significance of water while swimming headlong to-
ward waterless hazards. We ignore injustice at our peril.

39 Id. at 534-35 (citations omitted).

40 Id. at 535.

1.

2.

* SEN, supra note 31, at vii.

* CAHN, supra note 26, at 13.

“ Id. at 24.

 See supra text accompanying notes 10-13.

47 ROBERT C. SOLOMON, A PASSION FOR JUSTICE 27 (1995).
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B.  Activating a Sense of Injustice

If advancing justice requires the alleviation of injustice, and injustice is
understood as sensed and felt, the question remains whether there are com-
mon factors that activate that sense of injustice. This section offers a partial
answer to that question that later sections of this paper (and later work) will
help to validate. It does so by sketching a framework for understanding the
factors that contribute to “injustice dissonance”—that is, the cognitive and
emotional discomfort resulting from sensed injustice.*

There are, we posit, three fundamental elements that, when all are per-
ceived, tend to trigger a sense of injustice regarding a given causal agent®:
(1) a causal agents power (ranging from conspicuous and coercive force to
subtle and systemic influence) employed to (2) produce some harm, suffering,
or inequality (for example, some relative privilege for the causal agent or
harm to others) when (3) either the power of the causal agent or the resul-
tant inequality lacks legitimacy*® (in the form of, say, consent or a compelling
authority, tradition, precedent, reason, or process). Those three elements in-
teract such that greater amounts of perceived power or inequality require
more robust levels of perceived legitimacy to maintain a sense of justice.

8 See generally Jon Hanson & Kathleen Hanson, The Blame Frame: Justifying (Racial)
Injustice in America, 41 Harv. C.R.-C.L. L. REv. 413 (2006) (exploring the historical role of
“Injustice dissonance” in shaping whether, when, and how racial inequalities were rationalized
or challenged).

4 We have in mind a capacious notion of “causal agent” that includes individuals, groups,
entities, institutions, and systems.

*0In his influential work on “legitimacy and legitimation,” social psychologlst and legal
scholar Tom Tyler studies and analyzes the factors that lead individuals “to believe that the
decisions made and rules enacted by others are in some way ‘right’ or ‘proper’ and ought to be
followed.” See Tom Tyler, Psychological Perspectives on Legitimacy and Legitimation, 57 ANNU.
REv. PsycHoL. 375, 376 (2006) That is essentially what he means by “legitimacy”—a belief
that the group-imposed allocations, regulations, strictures, and mandates are just and ought to
be followed. Describing “legitimacy” as a kind of “framework through which actions are evalu-
ated and judged to be just or unjust,” id. at 384, he explains:

[w]hen it exists in the thinking of people within groups, organizations, or societies,

. leads them to feel personally obligated to defer to those authorities, institutions,
and social arrangements. . . . Irrespective of whether the focus is on an individual
authority or an institution, legitimacy is a property that, when it is possessed, leads
people to defer voluntarily to decisions, rules, and social arrangements.

1Id. at 376; see also Tom R. TYLER, WHY PEOPLE OBEY THE LAw 4 (2006) (explaining that
“normative commitment through legitimacy means obeying a law because one feels that the
authority enforcing the law has the right to dictate behavior”).

Tyler’s definition of legitimacy aligns with that of other social scientists and legal philoso-
phers. Political scientist Mark C. Suchman, for instance, describes “organizational legitimacy”
as “a generalized perception or assumption that the actions of an entity are desirable, proper, or
appropriate within some socially constructed system of norms, values, beliefs, and definitions.”
Mark C. Suchman, Managing Legitimacy: Strategic and Institutional Approaches, 20 ACADEMY
Mawmr. REv. 571, 574 (1995). Legal philosopher Richard Fallon describes the “legitimacy,” as
“measured in sociological terms,” of “a constitutional regime, governmental institution, or offi-
cial decision” as “a strong sense insofar as the relevant public regards it as justified, appropriate,
or otherwise deserving of support for reasons beyond fear of sanctions or mere hope for per-
sonal reward.” Richard H. Fallon, Jr., Legitimacy and the Constitution, 118 Harv. L. REv.
1787, 1795-96 (2005).
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Relatedly, when mechanisms of legitimacy lose efficacy for any reason, then
a previously acceptable inequality or power dynamic can be perceived as less
just. “Injustice,” as the noun, and “unjust” as the adjective, can thus be un-
derstood as blanket labels to describe an unacceptable imbalance among
those elements: excessive power and inequality relative to legitimacy.*!

Although “injustice,” “unjust, “justice,” and “just” are commonly used to
summarize those perceptions and the resultant “sense,” that feeling of injus-
tice and its behavioral effects may arise even if unnamed or if named under
other labels, such as “unfair,” “oppressive,” or “exploitative.” To be sure, la-
bels matter and are, like stories and frames, often shortcuts for producing
perceptions and eliciting emotions. That is why the “/c/ries of injustice from
one’s peers are difficult to resist.”? Still, the labels may vary and are not
necessary; a perceived imbalance among power, inequality, and legitimacy is
sufficient.

The three elements of our injustice framework find support in the work
of other political philosophers and political scientists—although the deline-
ated elements of our framework are often only implicit in theirs.> Consider a
tew examples over the last half century.

David Miller’s overview of “justice” in the Stanford Encyclopedia of Phi-
losophy provides a helpful illustration. Regarding outcomes that raise a “con-
cern of justice,” he wrote:**

Suppose we have two people 4 and B, of whom one is signifi-
cantly better off than another—has greater opportunities or a
higher income, say. Why should this be a concern of justice? It
seems it will not be a concern unless it can be shown that the
inequality between A and B can be attributed to the behaviour of
some agent, individual or collective, whose actions or omissions
have resulted in A being better off than B—in which case we can
ask whether the inequality between them is justifiable, say on
grounds of their respective deserts.>

As the italicized terms highlight, Miller’s list of factors that create a “concern
of justice” maps well with our framework’s elements of injustice. He pointed
to an inequality between two parties, created and imposed by one over the

51 When we use balance or imbalance throughout this Article, we refer primarily to an
imbalance in this direction. That is, the legitimacy is insufficient for a given level of power or
inequality.

*2 Miller, supra note 33, at 535.

*3 Furthermore, as illustrated below, even when they employ similar definitional
frameworks to ours, they don’t always refer to the concept they’re defining as “injustice.”

**David Miller, Justice, STANFORD ENCYCLOPEDIA OF PHILOsoPHY, https://
plato.stanford.edu/entries/justice/ [https://perma.cc/7KM9-7DB2].

55 Id. (emphasis added).
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other—where the power of the former is implied and outcome is “justifiable”
or, in our terms, legitimate.>

John Rawls, in A Theory of Justice, was concerned with “social justice” by
which he meant “the way in which the major social institutions distribute
fundamental rights and duties and determine the division of advantages from
social cooperation.”™” Rawls’s “general conception of justice,” applied to those
powerful “social”®® institutions, requires that “[a]ll social values . . . are to be
distributed equally unless an unequal distribution of any, or all, of these val-
ues is to everyone’s advantage.”’ Resembling our injustice framework, Rawls
treated equality as a presumptive baseline against which the allocations of
powerful actors are to be measured. To be legitimate and therefore just,
Rawls argued, deviations from that baseline, must satisfy the “maximin”
principle.®’ Social inequalities (inequalities brought about by power) that lack
legitimacy (defined by the maximin principle) are unjust.

Some theorists employ a framework like ours while emphasizing terms
other than justice. For instance, Rawls described “/u/njust social arrange-
ments” as “a kind of extortion,”" and terms like extortion and oppression
often evoke the elements of injustice—power producing suffering or inequal-
ity without legitimacy.®? Marilyn Frye, writing about “oppression” in 1983,
spoke in terms of those same elements on a systemic and structural level.
Her classic description of the “double bind”— “situations in which options
are reduced to a very few and all of them expose one to penalty, censure or
deprivation”—was a description of the gender-based inequality and power
that lacks legitimacy.> Frye offered the metaphor of a birdcage to capture
how the collection of double binds combine, like individual bars in a cage, to
immobilize women. The lives of women, by virtue of their identity in that
group, are unjustly subordinated to men. They are

% Miller elsewhere explains that “justice requires an agent whose will alters the circum-
stances of its objects . . . . So we cannot, except metaphorically, describe as unjust states of
affairs that no agent has contributed to bringing about.” Id.

57 JouN RawLs, A THEORY OF JUsTICE 6 (Revised ed. 1999).

58 Id. at 54.

S 1d.

60 Id. at 133-35.

61 Id. at 302.

62 Rawls offered a “theory of justice” that was based upon what he considered to be a
legitimate process (a kind of social contract) created in a situation where participants were
equals in every relevant way (the original position).

6 Marilyn Frye, Oppression, in THE PoLITICS OF REALITY: Essays v FEmMiNIsT THE-
ORY 2, (1983). Sukaina Hirji helpfully summarizing Frye’s argument, explaining that “this
network” of binds is constructed by, and in service of, the interests of some group or groups.
So, for Frye, a cis man who is not a member of an oppressed group might feel frustrated that
certain career paths are female-coded and difficult for him to enter: he might experience this as
a barrier and restriction on his movement. But, for Frye, this barrier is itself created and main-
tained by men, for the benefit of men. To determine whether someone is oppressed or not, in
Frye’s view, it is not enough to know that there is some barrier or restriction on movement, or
that some encounter is painful or frustrating. Instead, we need to understand who constructs
and maintains the barrier or restriction, and whether that barrier exists in a network that serves
to immobilize or reduce some group, for the benefit of some other group.

Sukaina Hirji, Oppressive Double Binds, 131 ETHics 643, 648 (2021).



346 Harvard Law & Policy Review [Vol. 15

confined and shaped by forces and barriers which are not acciden-
tal or occasional and hence avoidable, but are systematically related
to each other in such a way as to catch one between and among
them and restrict or penalize motion in any direction. It is the
experience of being caged in: all avenues, in every direction, are

blocked or booby trapped.®

In 1990, Iris Marion Young picked up those themes in her classic book,
Justice and the Politics of Difference. She argued that “a conception of justice
should begin with the concepts of domination and oppression” and defined
“justice” as “the elimination of institutionalized domination and oppres-
sion”® Her definition of “domination and oppression” aligns with what we
mean by “injustice.” For instance, Young explained that oppressive “exploita-
tion” occurs

through a steady process of the transfer of the results of the labor
of one social group to benefit another. The injustice of class divi-
sion does not consist only in the distributive fact that some people
have great wealth while most people have little. Exploitation en-
acts a structure relation between social groups. Social rules about
what work is, who does what for whom, how work is compen-
sated, and the social process by which the results of work are ap-
propriated operate to enact relations of power and inequality.®”

In “Five Faces of Oppression,” Young conceived “oppression” as “a sys-
tematic and unreciprocated transfer of powers from women to men” and “not
merely . . . an inequality of status, power and wealth resulting from [exclu-
sion] from privileged activities. The freedom, power, status, and self-realiza-
tion of men is possible precisely because women work for them.”® The
injustice of exploitation, then, results from the fact that a powerful group
reproduces its privilege by enacting, without legitimacy, structures that yield
unequal allocations of who does what, who gets what, and who is considered
what.®

In 2001, political scientist Jane Mansbridge defined group subordina-
tion as “a system of social organization in which members of one group cre-
ate and reinforce inequalities between themselves and members of another

4 See id. at 4.

%5 Tris MARION YOUNG, JUSTICE AND THE PoLiTics oF DIFFERENCE 6 (2011) [herein-
after YOUNG, JUSTICE].

% Young explicates five aspects of oppression—exploitation, marginalization, powerless-
ness, cultural imperialism, and violence. We focus here only just the first, exploitation, to
illustrate our point. Id. at 6.

% YOUNG, JUSTICE, supra note 65, at 49 (emphasis added).

¢ Iris Marion Young, Five Faces of Oppression, in RETHINKING POWER 174, 183
(Thomas Wartenberg, ed., 1992) (footnotes omitted).

% YOUNG, JUSTICE, supra note 65, at 50.
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group through the exercise of power . . . .”% Mansbridge used “the word
‘oppression’”

to describe the unjust exercise of power by a dominant group over
a subordinate group. A group is oppressed only if its position in a
particular hierarchical system derives from unjust inequalities that
result from the exercise of power (in the sense of threat of sanction
or imposition of constraint). Injustice and power are central.”*

Mansbridge’s definition of “oppression” also coincides with our injustice
framework: a particular kind of inequality—a “hierarchical system” among
groups—in which a “dominant group” “exercise[ ] . . . power” “over a
subordinate group,” yielding a “unjust inequalities.””?

Political philosopher Tommie Shelby, in his 2016 book Dark Gbhettos,
described the mechanisms of “systemic injustice,”” including the “self-repro-
ducing exploitative relationship” between racialized classes, emphasizing the
self-perpetuating inequalities caused by power:

X and Y are in a self-reproducing exploitative social relationship if:
(1) Y is regularly forced to make sacrifices that result in benefits for
X; (i1) X obtains these benefits by means of a power advantage that
X has over Y; and (iii) as a result of conditions (i) and (ii) X’s
power advantage over Y is maintained (or is increased) and Y re-
mains in the condition of being forced to make sacrifices for X’s
benefit.”

Elsewhere Shelby makes explicit his concern with the “legitimacy” of “unjust
institutions” with “power.””> Shelby’s “exploitation” is what we mean by in-
justice, where the more powerful X employs power, built into underlying
structures, to produce or reproduce inequality without legitimacy.”

70 Jane Mansbridge, Introduction, in OPPOSITIONAL CONSCIOUSNESS: THE SUBJECTIVE
Roots oF SociaL PrROTEST 2 (Jane ]. Mansbridge & Aldon Morris, eds. 2001).

Id.

2 Id.

73 SHELBY, supra note 12, at 197. Shelby rejects simple fixes and conventional narratives,
emphasizing instead the need to address the “systemic injustices” at the root of ghettos. The
proper frame is neither “the dysfunctional behavior of the black poor or structural obstacles to
upward mobility.” Id. at 2. Ghettos are the predictable consequence of fundamentally unfair
schemes. Any solution will involve a “fundamental reform of the basic structure of our society.”
And the appropriate frame should be “what justice requires and how we, individually and
collectively, should respond to injustice.” Id.

74 Id. at 197.

75 See id. at 58 (“Supporting unjust institutions can give them legitimacy, effectively
strengthening their power over the oppressed and enhancing their staying power.”).

© Many earlier philosophers and political theorists employ the elements of the framework
we describe. While we will not take the space here for a more detailed exposition, we can offer
a few prominent examples from canonical texts as illustrative.

Jean-Jacques Rousseau opened O zhe Social Contract with an implicit invocation of injustice:
“Man is born free, and everywhere he is in chains. . . . What can render it legitimate?” JEAN-
JacQuEs Rousseau, On the Social Contract, in Basic PorLitical WRITINGs 141 (Donald A.
Cress trans. and ed., 1987). Where power produces such stark harm and inequality, questions
of legitimacy—and ultimately injustice—are raised, for “force’—that is, power without legiti-
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As those examples illustrate, a variety of philosophers and scholars at-
tempting to capture the meaning of justice—or the source of injustice disso-
nance—have offered frameworks that parallel our injustice framework.

C.  The Problem of Invisible Injustice

Having offered some support for the elements of the framework, we
now turn to one potential source of ongoing injustice. If a sense of injustice
is the product of perceptions, there is always the potential for a gap between
such perceptions and reality. There may be situations in which actual injus-
tice (that is, a situation in which causal agents employ power to produce
harms without legitimacy) fails to elicit a sense of injustice.”

In fact, those who have studied power, inequality, and legitimacy from a
variety of disciplinary perspectives tend to emphasize the potential for these
phenomena to operate invisibly, to be missed or misattributed. While we
cannot review those extensive literatures here, a few instances of theorists of

macy— “does not bring about right” and “one is obliged to obey only legitimate powers.” Id. at
144.

Similarly, in “Discourse on the Origins of Inequality,” Rousseau defined “moral or political
inequality” as the sort of inequality that implicates justice concerns precisely because it is the
product, not of nature, but of power. JEAN-JACQUES RousseAau, Discourse on the Origins of
Inequality, id. at 38. His solution emphasized the role of equality, in a social contract in which
“since each person gives himself whole and entire, the condition is equal for everyone.” Rous-
SEAU, On the Social Contract, supra at 148.

John Stuart Mill described a general conception of justice that also aligns with our frame-
work, positing that “[a]ll persons are deemed to have a right to equality of treatment, except
when some recognized social expediency requires the reverse.” MILL, supra note 24, at 94
(using the term “treatment” to suggest attention to inequalities produced by some agent or
source of power). For Mill, too, the baseline norm is equality, and unequal treatment is pre-
sumptively illegitimate, unless it is pursuant to such an expediency. “And hence,” Mill con-
cluded, “all social inequalities which have ceased to be considered expedient, assume the
character not of simple inexpediency, but of injustice.” Id. (emphasis added).

Friedrich von Hayek likewise indicated a role for all three elements of the injustice frame-
work. In “The Mirage of Social Justice,” he highlighted the starting presumption of philoso-
phers like Mill and Rawls in favor of equality and acknowledged how “[t]he postulate of
material equality would be a natural starting point” or baseline presumption in circumstances
where the unequal “shares of the different individuals or groups were . . . determined by delib-
erate human decision.” 2 F. A. HAYEK, LAW, LEGISLATION AND LIBERTY 81 (1982). Where
such power is intentionally exerted for those ends the resultant inequality would be unjust.
Hayek wrote:

In a society in which this were an unquestioned fact, justice would indeed demand
that the allocation of the means for the satisfaction of human needs were effected
according to some uniform principle such as merit or need (or some combination of
these), and that, where the principle adopted did not justify a difference, the shares
of the different individuals should be equal.

Id. In short, for Hayek, injustice is an illegitimate (or “not justif[ied]”) inequality created by
power (or “deliberate human decision”). This was a mere aside, and not the basis of Hayek’s
theory, because of his view that in market societies, distribution was not the result of “deliber-
ate human decision.” Id.

77 'The reverse is also true: perceived injustice might itself be illusory. And that illusion
could itself be a source of injustice: this is part of what is at stake in critiques of justice as a
judicial norm. See, e.g., infra note 715. We believe that the framework has purchase on these
questions in both directions, but for now our focus is on unidentified injustice.
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power noting that the most effective forms of power tend to operate invisibly
will illustrate.

In The Anatomy of Power, for instance, economist John Kenneth Gal-
braith explains that “[s]Jome use of power depends on its being concealed,””®
that “much exercise of power depends on a social conditioning that seeks to
conceal it,”” that “the purposes for which power is being sought will often be
extensively and thoughtfully hidden by artful misstatement,”® and that, in-
deed, “neither those exercising [power] nor those subject to it need always be
aware that it is being exerted.”! Political theorist Steven Lukes similarly de-
scribes “power” as sometimes being “at work in ways that are hidden from
the view of those subject to it and even of its possessors.”® Power is, he
argues, “more effective the less perceptible its workings to agents and observ-
ers alike.” Social psychologists have demonstrated countless ways that
power is exercised over people’s behavior invisibly through “situation” and
how those controlling the situation are, to that extent, invisibly powerful.®
Philosopher Anne Cudd writes about “oppression” resulting not only
through visible harms,

such as violence against an unarmed person, but also through ac-
tions that reinforce oppressive social norms. Such actions may not
be intended to oppress, and it may even be virtually impossible for
the actor to avoid reinforcing the oppressive social norm.®

Writers from Karl Marx to John Stuart Mill agree that a society’s base-
line power structure operates largely behind the realm of consciousness, pro-
toundly shaping its ideas and morality.* Antonio Gramsci, analyzing “the
functions of social hegemony and political government,” similarly distin-
guished between “[t]he apparatus of state coercive power” and the purport-
edly “‘spontaneous’ consent given by the great masses of the population to
the general direction imposed on social life by the dominant fundamental

78 JouN KENNETH GALBRAITH, THE ANATOMY OF POWER, 2 (1983).

7 Id. at 12.

80Id. at 9.

81 1d. at 24.

82 Steven Lukes, Power in ENCYCLOPEDIA OF PHILOSOPHY AND THE SOCIAL SCIENCES
748, 749 (Byron Kaldis, ed., 2013).

83 Id. at 748.

8 As Stanley Milgram put it, “[t]he social psychology of [the twentieth] century reveals a
major lesson: often it is not so much the kind of person a man is as the kind of situation in
which he finds himself that determines how he will act.” STANLEY MiLGRAM, OBEDIENCE
TO AUTHORITY: AN EXPERIMENTAL VIiEw 205 (1974). For overviews of that research and its
implications, see Jon D. Hanson & David Yosifon, The Situation: An Introduction to the Situa-
tional Character, Critical Realism, Power Economics, and Deep Capture 152 U. Pa. L. Rev. 129
(2003) [hereinafter Hanson & Yosifon, The Situation] and Jon D. Hanson & David Yosifon,
The Situational Character: A Critical Realist Perspective on the Human Animal, 93 GE-
ORGETOWN L.J. 1 (2004) [heremafter Hanson & Yosifon, The Situational Character].

% Ann E. Cudd, Oppression, in INTERNATIONAL ENCYCLOPEDIA OF ETHICS (2013).

86 See Mansbndge supra note 70, at 4 (quoting Marx, “The ruling ideas of each age have
ever been the ideas of the ruling class, and Mill, “Wherever there 1s an ascendant class, a
larger portion of the morality of the country emanates from its class interests”).
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group.”” Chicago-School economist George Stigler takes a similar view of
the hidden power of corporate influence over administrative regulation—
invisibly capturing the institution to transform it into a tool for its own ends,
while allowing the uninformed polity to believe that the regulator serves the
public interest.®

Even without adducing similar evidence regarding the psychological,
interpersonal, and structural mechanisms for rendering inequality and suffer-
ing invisible and for creating false perceptions of legitimacy, those texts con-
firm our claim that actual injustices may not correspond with perceived
injustices.® ?If, however, injustice involves a fe/¢ sense, then one might ask
how there can be a gap between real and perceived injustice. Viewed through
our framework, the question of acfual injustice is a normative and empirical
question regarding whether causal agents are employing power to encourage
inequalities or suffering without (normative) legitimacy.” If no such imbal-
ance exists—if the legitimacy is sufficient to cover the inequalities and the
exercise of power that created them—then there is no actual injustice. If,
however, such an imbalance among power, inequality, and legitimacy is pre-
sent, whether perceived or not, then there would be actual injustice. Thus,
while the perceived relationship between those three considerations contrib-
utes to whether people tend to perceive injustice, those perceptions are not
necessarily veridical: the existence of injustice and its constituent elements
does not depend on their perception.

Indeed, illusions of justice or injustice can thrive in the breach between
the perceived and the real. For example, there may be harms for which actual
injustice (that is, where power is producing the harm without legitimacy) is
not sensed. By the same token, there may be instances when injustice is
readily perceived—perhaps because humans are especially prone to see it.
The trope of the highway robber, or soldier with a gun, or a brutalizing
police officer make for obvious and prototypical examples. More generally,
perceived group-based acts or threats by a dispositionalized outgroup of
“them” toward a situationalized ingroup of “us”—including, their threats to
our possessions, our status, our way of life, our credibility, and our
worldviews—tend to catalyze injustice dissonance within the ingroup; such
threats satisfy the three components of injustice more or less automatically.”
That is another part of what Dale Miller is pointing to when he observes
that “[c]ries of injustice from one’s peers are difficult to resist.” And it is part

87 ANTONIO GRAMSCI, SELECTIONS FROM THE PRISON NoTEBOOKS 12 (Quinton
Hoare and Geoffrey N. Snnth trans. and ed., 1971).

8 See George ]. Stigler, The Theory of Economic Regulation, 2 BELL J. Econ. & MGMT.
Sct. 3, 3 (1971) (“A central thesis of this paper is that, as a rule, regulation is acquired by the
industry and is designed and operated primarily for its beneﬁt.”).

8 See supra text accompanying notes 48-52.

% By “normative legitimacy” we mean to draw a contrast with perceived legitimacy, or
what Richard Fallon calls “sociological” legitimacy. See supra note 50.

°1 For more general support for the claims made in this paragraph, see Hanson & Yosifon,
The Situation, supra note 84; Adam Benforado, Jon Hanson, & David Yosifon, Broken Scales:
Obeszéy and Justice in America, 53 EMORY L. J. 1645 (2004); Hanson & Hanson, supra note 48.

See supra text accompanying note 52.
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of what Edmond Cahn is referring to when he argues that perceptions of
injustice “prepare the human animal to resist attack.”® Like all perceptions,
the perception of injustice and its components is influenced by biases, moti-
vations, ideological and cultural presumptions, and manipulation. Some per-
ceptions of injustice are psychologically, culturally, and situationally primed
and stick out while others blend in like water. As the following section de-
scribes, this all has implications for how justice tends to be pursued when the
injustice itself is baked into the system.

Before turning to that, however, it may be helpful to distinguish our
injustice framework from a more conventional theory of justice. Our frame-
work is intended to help clarify key factors that contribute to a sense of
injustice and thus forms the foundation of a deeper and more productive
examination or conversation about justice, particularly in the legal context.
With this framework, however, we neither purport fully to resolve the often-
competing intuitions and perceptions about justice nor do we endeavor to
generate ultimate answers to the justice questions that have long occupied
moral and political philosophers or that animate advocates in today’s most
polarizing policy debates. Our ambition with the injustice framework, again,
is rather to disaggregate the bigger, often confused, debates and assertions
about justice that occur or are avoided in legal and jurisprudential discourse
into a set of more precise and tractable questions about which there might
be—though need not be—greater potential consensus.*

% See supra text accompanying note 45.

% Like most legal frameworks, our injustice framework is capacious enough to incorporate
conflicting views. To take one example, Supreme Court jurisprudence regarding the standard
for whether a restriction on abortion is unconstitutional asks whether it imposes an “undue
burden” on “a woman seeking an abortion.” Planned Parenthood of Southeastern Pa. v. Casey,
505 U. S. 833, 877 (plurality opinion). Of course, judicial views differ not only on whether that
is the appropriate standard, but on how it should be applied in specific cases. Just as conflicting
views can be articulated within the framework of that legal doctrine, our justice framework
allows articulation of conflicting views about injustice.

In the abortion debate, for instance, there are (at least) two conflicting claims of injustice,
each keenly felt. The “pro-life” side highlights the inequality between the mother and her
unborn fetus, in which the former exerts greater power to deprive the latter of life. For many
advocates there is no legitimate justification for such an exercise of harm-causing power (or
only a narrow set of possible legitimating reasons). Some on the “pro-choice” side, in contrast,
see abortion as nested within a larger injustice: longstanding, deep-rooted, and illegitimate
inequalities. They see the right to choose, not only as key part of a general right to bodily
autonomy, but also as a partial antidote to the patriarchal power dynamics behind that injus-
tice. The same dynamic is in play for almost all of the most spirited and polarizing policy
debates; indeed, they are spirited or polarizing precisely because each side perceives injustice in
the other side’s position or behavior.

Our purpose here is not to produce clear answers, but to show that advocates on both sides
of many legal and policy debates make injustice claims that are significantly informed by per-
ceptions of power, inequality, and legitimacy. Still, we believe that understanding the implicit
role of the injustice framework and its underlying elements in policy discourse can, by clarify-
ing the issues, help to resolve some of those debates. It reveals how even those who are not
explicitly employing the norm of justice may nonetheless be appealing to it and calls upon
anyone who is appealing to that norm to interrogate its components carefully and critically.
That is, a true and genuine commitment to advancing justice requires an open and concerted
commitment to making veridical assessments of those elements. See infra text accompanying
notes 771-777.



352 Harvard Law & Policy Review [Vol. 15
D. Advancing Justice by Highlighting Injustice

The goal of pursuing justice, as we have defined it, can be understood as
that of preempting, eliminating, or lessening injustice and its consequences.
To promote a just outcome then, is to ensure that no power or suffering
exceeds what is legitimate given the causal agent’s relative power and the
inequality or suffering to which the causal agent contributes. That might be
achieved, for instance, by creating a balanced relationship between power,
inequality, and legitimacy and by preventing, compensating, or repairing the
consequences of injustice. The pursuit of justice can occur in many ways and
in many places. It might happen through interpersonal communication, a
strongly worded op-ed, a social media campaign, or physical force. Of
course, the legal system—the justice system—purports to wield monopoly
power over who, how, when, and whether particular claims of injustice can
be made and, if so, how they can be vindicated. The legal system recognizes
and responds, however, only to a subset of the perceived injustices that tran-
spire within society. Worse, as evident from history or any thorough account
of our system today, there are many deep-seated injustices—systemic injus-
tices—that the laws and legal system have facilitated, co-created, or even
mandated. The focus in most of the rest of this Article will be on those sorts
of deep-seated or systemic injustices. There is, in our view, a lot to learn
about the cultural meaning of justice by examining how those fighting
against injustice approach challenges outside of the language, categories, and
processes of law.

This subsection offers a few brief observations on the strategies of
prominent and influential efforts to advance justice. Justice-oriented social
activism and movements typically build upon the emotional and transcen-
dent effects of perceiving mjustlce and seek to promote perceptions of injus-
tice by highlighting or exposing one or more of the three elements of the
injustice framework introduced above. There are thus three characteristic
“moves” available to those seecking to highlight or activate injustice disso-
nance, corresponding to the three elements.

The first move is to revea/ power: that is, to render the causal agent’s
power (or its causal connection to a given outcome or behavior) more con-
spicuous.” This can take many forms. An activist or justice-seeker might
challenge culturally dominant causal narratives, perhaps by describing an
outcome from the perspective of individuals and groups who have been
harmed and from whose point of view subtle power dynamics may be more
evident. They might draw analogies and comparisons to other outcomes or
practices where power is widely understood to play a significant causal role.
They mlght denaturalize a common practice known to produce an inequality
or harm in order to demonstrate its social contingency and, therefore, the
role of choice, strategy, and design in its production. Or they might publicize

% Or it may be to clarify and strengthen of the causal connection between the powerful
causal agent and the inequality.
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a particularly salient or egregious manifestation of power, or even provoke
latent power into making itself more visible.

The second move is to Aighlight the inequality or harm: that is, to
heighten the salience of the inequality or suffering produced by a causal
agent employing power to advantage itself relative to others. Activists em-
ploying this move might render the inequality or harm more visible through
photos, videos, or art. Or they might promote an emotional connection to
the inequity or suffering through storytelling, closer proximity, or direct per-
sonal experience. They might recharacterize or redefine the relevant groups
or parties in a way that allows inequalities between those groups to become
legible, employing oppositions of capital and labor, Black and White, op-
pressor and oppressed, local and outsider, us and them, Catholic and Protes-
tant, men and women, the 99% and the 1%, and so on.*

The third move is to challenge the legitimacy of the outcome: that is, to
undermine the normative basis of the inequality or suffering or the exercise
of power that produced them. An inequality or harm to a group or individ-
ual, even one brought about by power, may be described as legitimate (and
therefore just) if it is the product of an appropriate process, or in line with an
honored tradition or controlling precedent, or justified through a particular
kind of reasoning process or appeals to certain authorities, or if the parties
involved have meaningfully consented to the outcome. The third move can
be pursued, therefore, by interrogating and criticizing the legitimating foun-
dation of a given outcome—Dby, for instance, revealing bias in the process,
identifying an equally controlling, but contradictory, precedent, questioning
the authority’s right to govern or decide, or showing t