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Abstract

Every ten years, the Census Bureau sets out to “count everyone once, only once, and in the 
right place,”1 and then political power is apportioned based on who is counted by the census. 
But where is “the right place” to count people who are incarcerated? Since the Founding, the 
census has counted individuals who are incarcerated as living at the prison where they are 
confined, despite often having no ties to the community in which the prison is located or an 
intent to remain in that community after release. States and local governments draw bound-
aries for political districts based on this census data, thus granting greater political influence 
to communities that have prisons at the expense of all other communities. This phenomenon 
is called prison gerrymandering. 

To combat this phenomenon, activists have called on states and local governments to end the 
practice of prison gerrymandering, and they have had some success: eighteen states and many 
smaller localities have taken steps towards limiting the effect of prison gerrymandering. This 
Article seeks to document the current landscape of prison gerrymandering in two important 
ways. First, this Article conducts a close examination of the history of prison gerrymandering 
and specif ic state responses to the issue. Second, this Article assists in the work to end prison 
gerrymandering by centering the One Person, One Vote principle to determine where efforts 
to limit prison gerrymandering will have the maximum impact and by providing data and 
arguments that can be raised in an upcoming notice and comment period to compel the Census 
Bureau to change how it counts people who are incarcerated. 
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Introduction

Every ten years, following the decennial census, states and local govern-
ments around the country redraw the boundaries of voting districts to reflect 
population changes that occurred in the preceding decade. During this process 
in 2021, the City Council of Concord, the capital of New Hampshire, was 
tasked with ensuring that the 44,000 people who call Concord home2 were 
evenly divided between Concord’s ten voting wards. But not all of Concord’s 
population lives there by choice. One in thirty-two people who live in Con-
cord are caged in either the New Hampshire State Prison for Men or the New 
Hampshire Correctional Facility for Women and are unable to vote due to 
their incarceration status.3 During the redistricting process, the City Council 
assigned both prisons, and the 1,379 people incarcerated within, to Ward 5.4 
At a redistricting meeting, one member of the public complained that the 

2 Concord City, New Hampshire, U.S. Census Bureau, https://data.census.gov/profile/
Concord_city,_New_Hampshire?g=160XX00US3314200  [https://perma.cc/QX4G-P9P4] 
(last visited Jan. 12, 2024).

3 New Hampshire Department of Corrections, 2021 Annual Report 57–59 (2021) 
(noting that there were 1,379 people incarcerated in the two prisons on June 30, 2020). 

4 Previously the prisons were located in Ward 3, but during the 2020 redistricting 
cycle they were moved into Ward. See Tony Schinella, Concord City Council Approves New 
Voting Ward Maps, Patch (Nov. 11, 2021), https://patch.com/new-hampshire/concord-nh/
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inclusion of the prisons made the votes of the non-incarcerated population of 
Ward 5 “twice as valuable as everyone else’s votes.”5 In reality, the voices of the 
individual voters in Ward 5 are 45% more valuable than those of their neigh-
bors in the other districts, because over 30% of the population of Ward 5 is 
incarcerated. But the point remains the same: the voters who live in a district 
with a prison receive greater representation in government relative to voters 
in all other districts, because a significant portion of the population of their 
district is behind bars.

This phenomenon is called prison gerrymandering. It occurs because the 
Census Bureau counts individuals who are incarcerated as living in the prisons 
where they are confined, despite typically having no connection to the sur-
rounding communities. While this is always how the census has counted peo-
ple who are incarcerated, mass incarceration magnified the distorting effect 
of the policy.6 This article seeks to demonstrate the distorting effect of prison 
gerrymandering and call for an end to the process. To do so, Part I will intro-
duce the constitutional standards that have governed the redistricting process 
for six decades. Part II will then discuss how prison gerrymandering operates 
in the abstract and how it undermines constitutional standards. Part III will 
then turn to the concrete, using data from nine states to demonstrate how 
prison gerrymandering has altered the political landscape in favor of rural, 
white communities at the expense of urban communities and communities 
of color. Part IV will then turn to a discussion of how felon disenfranchise-
ment exacerbates the effect that prison gerrymandering has. Part V will 
then introduce potential solutions to the problem of prison gerrymandering, 
some of which could (and have) been implemented by the states themselves. 
Ultimately, however, this article will call for federal action, whether from the 
Census Bureau or from Congress, as the only way to guarantee uniformity in 
ending the process of prison gerrymandering.  

I.  The Emergence of the One Person, One Vote Principle

As will be detailed below,7 prison gerrymandering shifts the balance of 
power in states away from urban communities and toward rural ones. Inciden-
tally, this is the exact effect that the U.S. Supreme Court developed the One 
Person, One Vote principle to counter. This Part traces the historical develop-
ment of the One Person, One Vote principle from the post-Civil War political 
system that propped up rural interests to the 1960s when the Court developed 
the One Person, One Vote principle over the course of four cases. The final 
Section of the Part will explain how the One Person, One Vote principle is 
applied by courts. 

concord-city-council-approves-new-voting-ward-maps  [https://perma.cc/MQ8K-SGHM] 
(“The changes shifted Ward 5 north, absorbing a large chunk of Ward 3, around Penacook 
Lake.”).

5 Id. 
6 See discussion infra Section II.B.1. 
7 See infra Section II.B.1.
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A.  The Postbellum Era

At the national level, the years immediately following the end of the 
Civil War and Reconstruction were some of the most politically competi-
tive in American history.8 The Democratic Party dominated in the South, 
Republicans were strong in the North, and the two parties competed over 
the Midwestern and border states.9 Both parties embraced partisan gerry-
mandering—the manipulation of district lines to guarantee a party’s electoral 
success—to gain a competitive edge.10 Republicans in Maine, for instance, 
were able to redistrict the state so as to prevent a Democrat from winning a 
House of Representatives seat for five successive elections, despite Republicans 
averaging just 54% of the statewide vote over those elections.11 Democrats in 
Alabama, meanwhile, had drawn the map for the U.S. House of Representa-
tives in such a way that each county likely favoring Republicans was placed in 
one easily winnable district, thus weakening Republicans throughout the rest 
of the state.12

State elections were similarly competitive, especially in the former Con-
federate states, due to the enfranchisement of Black men. The Fifteenth 
Amendment guaranteed that no man could be denied the right to vote on 
account of his race,13 while the Fourteenth Amendment created a punishment 
mechanism for what would occur if a state denied or abridged an eligible male 
voter’s right to vote for any reason other than “participation in rebellion, or 
other crime.”14 These two amendments, combined with Congress’s willingness 
to pass broad election protections, resulted in the proportion of Black men 
eligible to vote increasing from 0.5% to 80.5%.15 The extension of the fran-
chise to Black men led to electoral successes for Black politicians; for example, 
during Reconstruction, nearly half of South Carolina’s lower house was Black, 
along with 29% of Mississippi’s house.16

This changed in the 1890s, when Southern legislatures and constitu-
tional conventions—dominated by white Democrats—began systematically 
disenfranchising Black men.17 One example of this was the Mississippi Plan, 
“a dizzying array of poll taxes, literacy tests, understanding clauses, newfangled 

8 Erick J. Engstrom, Partisan Gerrymandering and the Construction of Ameri-
can Democracy 82 (2013). 

9 Id. at 84. 
10 Id. 
11 Id. at 85. 
12 Id. at 84–85. 
13 U.S. Const. amend. XV, § 1 (“The right of citizens of the United States to vote shall not 

be denied or abridged by the United States or by any state on account of race, color, or previous 
condition of servitude.”).

14 Id. amend. XIV, § 2 (noting that representation would be reduced in proportion to the 
precent of men who were disenfranchised). The phrase “or other crimes” in the amendment 
would later be litigated in the future to determine if it applied to conviction for any crime, or 
just those related to rebellion. See Richardson v. Ramirez, 418 U.S. 24 (1974) (interpreting “other 
crimes” broadly). 

15 Richard M. Valelly, The Two Reconstructions: The Struggle For Black En-
franchisement 3 (2004). 

16 Id. 
17 Id.
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voter registration rules, and ‘good character’ clauses,” that was implemented 
throughout the former Confederate states to keep Black men from voting 
with the thinnest veneer of doing so on a basis other than race.18 These laws 
were extraordinarily effective. In Louisiana, for instance, the number of Black 
men registered to vote fell from over 130,000 in 1896 to 1,342 just eight years 
later.19 The embrace of Jim Crow voter disenfranchisement ultimately led to 
the precipitous decline of any electoral competition in the former Confederate 
states. Between 1900 and 1964, a Republican never held a single seat in either 
house of Louisiana’s legislature.20 Republicans, meanwhile, came to dominate 
in the Northern states during the first half of the 20th century.21 

Historically, one of the key triggers for redistricting was a change of party 
control in the state legislature.22 If Democrats had drawn the previous map, 
but Republicans won a majority in the legislature, Republicans were incen-
tivized to pass a new plan, one that favored their party.23 When the fierce 
competition of the 19th century gave way to one-party rule in many states 
following the turn of the century, any incentive to redraw district boundaries 
dissipated.24 Many states eschewed redistricting for decades, recognizing that 
there was nothing to gain from doing so. Wisconsin went thirty years with-
out redistricting, Illinois went forty-six years, Connecticut went fifty years, 
and Ohio—which had redistricted “on an almost biannual basis in the 1870s 
and 1880s”—went nearly 40 years, not redistricting at all between 1914 and 
1952.25 

At this same time, there was a profound reordering of where Americans 
lived. Spurred on by the Industrial Revolution and immigration, America’s 
urban centers grew rapidly around the turn of the century.26 1920 marked the 
first census in which a majority of Americans were classified as living in urban 
areas.27 This would have a significant impact on congressional reapportion-
ment—the determination of how many Representatives each state will have in 
Congress. The basis of reapportionment is the census: states that have grown 
in population may receive additional Representatives, while those that have 
lost population may lose Representatives. As the nation continued to become 
an increasingly urban one, disproportionately rural states were set to have their 
representation in Congress, and therefore their influence, reduced. These rural 
states banded together and successfully blocked the reapportionment process 
for the only time in American history.28 As a result of this maneuvering, rural 
states exerted outsized influence within Congress during the 1920s. 

18 Carol Anderson, One Person, No Vote 3 (2018).
19 Id. at 4. 
20 Engstrom, supra note 8, at 172. 
21 Id. 
22 Id. at 173 (“When a new party came into control of state government, and the prior 

congressional-district map was drawn by the opposition party, the probability of redrawn con-
gressional districts grew.”). 

23 Id. 
24 Id. at 173–74. 
25 Id. at 171–72. 
26 Id. at 174. 
27 Id. 
28 Id. 
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This effect was mirrored at the state legislative level. By the 1960s, in-
equality of populations between state legislative districts affected nearly every 
state in the country.29 A state senator in New Jersey could represent anywhere 
from 48,000 to 923,000 constituents.30 The largest district for the Georgia 
House of Representatives contained roughly 100 times as many people as the 
smallest district.31 In Florida, meanwhile, it was possible for “legislative ma-
jorities in both branches of the legislature . . . [to] represent less than 20% of 
the residents.”32 

Parties repeatedly turned to the judiciary to challenge such patently 
unequal districts, but the United States Supreme Court consistently refused 
to intervene.33 In 1946, for example, the Court declined to strike down Illi-
nois’ redistricting plan that was adopted in 1901—which had become grossly 
malapportioned in the intervening decades—because doing so would involve 
becoming entangled in the “political thicket.”34 In Justice Frankfurter’s view, 
granting the plaintiffs their requested remedy would require the Court to cut 
to “the very being of Congress.”35 The Court was still unwilling to enter the 
political thicket as late as 1956, when the full court dismissed a malapportion-
ment claim from Tennessee without dissent.36 This changed in 1962, when 
the Court issued the first in a line of cases recognizing the justiciability of 
gerrymandering claims in federal court and creating a standard by which such 
claims could be assessed. 

B.  The Redistricting Revolution

In the landmark case Baker v. Carr, in an opinion authored by Justice 
Brennan, the Court for the first time held that challenges to redistricting plans 
do not constitute nonjusticiable political questions.37 The plaintiffs in Baker 
challenged the redistricting plan that had been in place for over fifty years, 
arguing that it diluted their vote in violation of the Fourteenth Amendment.38 
At the time Baker was handed down in 1962, Tennessee’s legislature had failed 
to redraw the districts for either house since 1901.39 The district court dis-
missed the plaintiffs’ claims, finding that the court lacked subject matter ju-
risdiction and that, even if the court had jurisdiction, the plaintiffs’ claims 
were nonjusticiable.40 As to the first point, the Supreme Court noted that 
the plaintiffs’ claim, that the 1901 plan violated the Fourteenth Amendment, 

29 J. Douglas Smith, The Supreme Court Could Send America Back a Century, Time (Dec. 8, 
2015), https://time.com/4139409/one-person-one-vote/ [https://perma.cc/AV7L-8GXC].

30 Id. 
31 Id. 
32 Id. 
33 Baker v. Carr, 369 U.S. 186, 266 (1962) (Frankfurter, J., dissenting). 
34 Colegrove v. Green, 328 U.S. 549, 556 (1946). 
35 Id. 
36 Baker, 369 U.S. at 280 (Frankfurter, J., dissenting). 
37 Id. at 209. 
38 Id. at 187–88. 
39 Id. at 191. 
40 Id. at 196. 
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arose under the Federal Constitution, and the Court therefore had jurisdic-
tion.41 As to the second point, Justice Brennan first noted that “the mere fact 
that the suit seeks protection of a political right does not mean it presents a 
political question.”42 Instead, political questions are those in which—were the 
Court to act—it would implicate the separation of powers.43 Justice Brennan 
went on to identify common characteristics of political question cases, and 
ultimately decided that none applied to the plaintiffs’ allegation that the state 
redistricting plan violated the Federal Constitution.44 

Baker was followed just two years later by a pair of redistricting cases, the 
first of which was Wesberry v. Sanders.45 Whereas the Court in Baker heard a 
challenge to malapportioned districts for the state legislature, Wesberry was a 
challenge to Georgia’s malapportioned districts for U.S. House of Representa-
tives.46 The Georgia districts, which had not been redrawn since 1931, were 
so unequal by the 1960s that the Fifth District (containing Fulton, Dekalb, 
and Rockdale Counties) contained three times as many people as the Ninth 
District.47 In finding that this challenge was justiciable, the Court noted that 
allowing one district to contain three times as many people as another “would 
not only run counter to our fundamental ideas of democratic government, 
[but] it would cast aside the principle of a House of Representatives elected 
‘by the People.’”48 The Court ultimately found that the reasons for granting 
relief in Baker applied with equal force in Wesberry.49 To do otherwise would 
be counter to notions of common sense and justice.50

Baker and Wesberry granted the federal judiciary the power to hear claims 
of malapportionment in both state legislative and congressional redistrict-
ing contexts, but the Court failed to set out a clear standard for the lower 
courts to use when assessing whether a redistricting plan complied with the 
Constitution. That standard came several months after Wesberry was handed 
down in the case Reynolds v. Sims.51 Reynolds was a challenge to the Alabama 
legislature’s apportionment plan, arguing that it violated the Equal Protec-
tion Clause.52 Like many other states, Alabama failed to redistrict between 
1900 and 1960, despite the state constitution requiring that district maps be 
redrawn every decade.53 The lower court, relying on Baker, noted that the 
plaintiffs met the requirements for standing, justiciability, and jurisdiction.54 

41 Id. at 200. 
42 Id. at 209. 
43 Id. at 210.
44 Id. at 226. 
45 Wesberry v. Sanders, 376 U.S. 1 (1964). 
46 Id. at 2. 
47 Id. 
48 Id. at 8. 
49 Id. at 6.
50 Id. at 18.
51 Reynolds v. Sims, 377 U.S. 533 (1964). 
52 Id. at 537. 
53 Id. at 540. 
54 Id. at 542. 
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The court went on to find that, due to population changes of the preceding 
decades, the Alabama legislature was not apportioned based on population.55 

The Supreme Court, in striking down the 1901 redistricting plan and 
two remedial plans that the Alabama legislature sought to implement, noted 
that “[t]o the extent that a citizen’s right to vote is debased, he is that much 
less a citizen.”56 The Equal Protection Clause thus requires that districts  
be apportioned based upon equal population.57 Critically, the Court held that 
the Fourteenth Amendment requires that the state draw districts for each 
house of the state legislature that are as close in population as they can be.58 
The Court explicitly noted that mathematical precision was not the sole 
consideration in redistricting; respect for political subdivisions within a state 
could justify some flexibility in reapportioning.59 Critically, the Court would 
allow greater variance between state legislative districts than in congressional 
districts.60 Deviation, however, must be based on “legitimate considerations 
incident to the effectuation of a rational state policy.”61 This principle would 
be summarized simply as “one man, one vote.”62

Redistricting was again before the Supreme Court in the 1968 case Avery 
v. Midland County challenging malapportionment at the local government 
level.63 Midland County’s governing body—the Commissioner Courts—was 
made up of five members: a County Judge who was to be elected at large, 
and four Commissioners who each represented a district.64 When drawing 
those four districts, the Commissioner Court placed virtually all of the coun-
ty’s population in a single district representing 67,906 people, while the other 
three districts represented a total of 2,094 people.65 The Texas Supreme Court 
struck down the maps, but failed to require that local government districts 
be composed of substantially equal populations. Instead the Court permitted 
redistricting officials at the local level to consider other factors, such as “land 
areas, geography, miles of county roads and taxable values.”66 The Supreme 
Court disagreed with this approach and, in striking down the district maps, 
held that because the Fourteenth Amendment applies not just to state govern-
ments, but also to local governments,67 the One Person, One Vote principle 
applies to local governments.68 

55 Id. 
56 Id. at 567. 
57 Id. at 568. 
58 Id. at 577.
59 Id. at 578.
60 Id. 
61 Id. at 579.
62 Avery v. Midland County, 390 U.S. 474, 476 (1968) (“[T]he one man, one vote principle 

of Reynolds v. Sims.”). Despite the Court referring to this as the One Man, One Vote principle, 
this Article refers to it as the more inclusive (and accurate) One Person, One Vote principle. 

63 Id. 
64 Id. 
65 Id. 
66 Id. at 478. 
67 Id. at 480 (“The actions of local government are the actions of the State. A city, town, 

or county may no more deny the equal protection of the laws than it may abridge freedom of 
speech, establish an official religion, arrest without probable cause, or deny due process of law.”).

68 Id. at 479–80.
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C.  How Courts Apply the One Person, One Vote Principle

Taken together, Baker, Wesberry, Reynolds, and Avery developed the One 
Person, One Vote principle for assessing whether a redistricting plan com-
plies with the Equal Protection Clause and held that the standard applies 
in the U.S. House of Representatives, state legislative, and local government 
contexts. In the decades following these cases, the Court continued to clarify 
exactly what this standard requires. In the congressional redistricting context, 
the Supreme Court allows only “population variances which are unavoidable 
despite a good-faith effort to achieve absolute equality, or for which justifi-
cation is shown.”69 For comparison, a New Jersey congressional redistricting 
plan that had a 0.6984% deviation between its largest and smallest districts 
was struck down for failing to meet this standard, while a West Virginia re-
districting plan, with a deviation of 0.79%, was upheld as the deviation was 
necessary to further legitimate state objectives.70 In the context of state and 
local government redistricting, meanwhile, the Supreme Court allows greater 
deviation between districts. To establish a prima facie violation of the Equal 
Protection Clause, there must be a deviation of at least 10% between the larg-
est and smallest districts.71 If a plaintiff seeks to challenge a plan that deviates 
by less than 10%, they bear the burden of demonstrating that “it is more prob-
able than not that” the deviation “reflects the predominance of illegitimate re-
apportionment factors,” as opposed to the use of “legitimate considerations.”72

II.  Prison Gerrymandering and the Distortion of the 
One Person, One Vote Principle

This Part details how prison gerrymandering is antithetical to the One 
Person, One Vote framework. To do so, this Part begins by explaining how 
prison gerrymandering operates, followed by a discussion of how prison ger-
rymandering shifts the balance of power between communities and creates 
problems for those who represent districts that contain prisons and those who 
represent districts with high incarceration rates.

A.  How Prison Gerrymandering Works

When a state or local government sets out to redistrict in accordance with 
the One Person, One Vote principle, or when a court analyzes whether that 

69 Karcher v. Daggett, 462 U.S. 725, 730 (1983) (italics added). 
70 L. Paige Whitaker, Cong. Rsch. Serv., LSB10639, Congressional Redistricting 

2021: Legal Framework 2 (2021) (pointing to compactness, respect for municipal boundaries, 
the preservation of previous districts, and avoiding races between two incumbents as potential 
legitimate objectives). 

71 See, e.g., Harris v. Ariz. Indep. Redistricting Comm’n, 578 U.S. 253, 259 (2016) (noting 
that in the context of state and local government redistricting, deviations of less than 10% are 
considered “minor deviations,” which “do not, by themselves, ‘make out a prima facie case of 
invidious discrimination.’”). 

72 Id. 
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standard has been met, each will rely on data collected by the Census Bureau 
during its decennial census. Not only does this data inform how many people 
must be in each district, but it also enables redistricting officials to determine 
where district boundaries should be placed by providing extensive detail as to 
where in a state/county/city people are located. The Census Bureau does this 
via the “Usual Residence” rule, which requires that individuals be counted as 
living in the “place where a person lives and sleeps most of the time.”73 

For most Americans, this is a straightforward analysis—they live and 
sleep most of the time at their home. This analysis is more difficult when ap-
plied to groups like college students, boarding school students, or incarcerated 
individuals, all of whom may be living away from the place that they would 
consider their “home.”74 For purposes of the census, college students who are 
living in dormitories are counted at their school.75 Likewise, incarcerated peo-
ple are counted where they are confined, rather than the community they lived 
in prior to incarceration.76 The problem, however, is that the circumstances 
of incarcerated individuals are so distinct from college students, that it is un-
reasonable to count them the same way. First, people in prison are confined 
against their will, while students choose to attend university. Second, the vast 
majority of people who are incarcerated for felonies are barred from voting,77 
while university students may still exercise their right to vote. The inability 
to vote places incarcerated individuals more in line with boarding school stu-
dents, most of whom are under 18 and therefore cannot vote. Boarding school 
students are counted by the Census as living at their parents’ homes, rather 
than at the schools that they attend and on whose campuses they live for the 
majority of the year.78 

While this is always how the Census Bureau has counted incarcerated 
individuals, it made little difference in an era in which the United States in-
carcerated a relatively small portion of its population. When the U.S. Supreme 
Court created the One Person, One Vote principle in 1964, the number of 
people in the United States who were incarcerated was 214,336.79 When the 
Census was conducted in 2020, the number of people incarcerated in state and 
federal prisons had jumped to 1,215,800,80 an almost six-fold increase from 
1964. The rapid growth in the number of people incarcerated precipitated a 

73 U.S. Census Bureau, Residence Criteria and Residence Situations for the 2020 
Census of the United States 1 (2020), https://www.census.gov/content/dam/Census/pro-
grams-surveys/decennial/2020-census/2020-Census-Residence-Criteria.pdf  [https://perma.
cc/6KPK-VBZE] [hereinafter 2020 Residence Criteria].  

74 See id.
75 Id. at 4.
76 Id. at 6–7 (correctional facilities for adults and for juveniles).
77 See Section IV.A (discussing felon disenfranchisement). 
78 2020 Residence Criteria, supra note 73, at 4.
79 Bureau of Just. Stat., U.S. Dep’t of Just., NCJ-85861, Prisoners 1925–81, at 2 

(1982). 
80 E. Ann Carson, Bureau of Just. Stat., U.S. Dep’t of Just., NCJ 302776, Prisoners 

in 2020–Statistical Tables 1 (2021).
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dramatic rise in the construction of new prisons, most of which were built in 
rural communities.81

By the 1990s, twenty-five prisons were constructed in rural communities 
annually, with a new one opening every fifteen days.82 This trend in prison 
construction, spurred by donated land and promises of economic growth,83 
made it so that prisons are now disproportionately located in rural areas.84 
At the same time, people from urban areas are incarcerated at a dispropor-
tionate rate compared to those in rural areas.85 Taking these two occurrences 
together, a growing number of people are displaced from urban areas into rural 
communities for their incarceration. This process systematically decreases the 
population of urban communities and artificially inflates the populations of 
rural ones.  

B.  Prison Gerrymandering’s Harms

The population distortion between districts is then embedded in the 
census data and distorts all of the work that redistricting officials engage in, 
because officials rely on the Census Bureau’s data when drawing districts. This 
has profound impacts on our representative form of government, on both a 
macro and micro scale. On the macro scale, prison gerrymandering causes 
communities with prisons to have an outsized influence over politics at the 
expense of urban communities and other rural communities without prisons. 
On the micro scale, prison gerrymandering treats incarcerated individuals as 
residents of districts whose representatives may see the interests of the incar-
cerated population as being at odds with the needs of their district.  

1.  The Distorting Effect Between Communities

By apportioning power on the basis of distorted populations, states are 
arguably violating the One Person, One Vote principle.86 Take, for instance, 
Concord, New Hampshire’s Ward 5, where roughly 31% of the population of 
the Ward is incarcerated.87 While the voters in Concord’s other nine wards 
are one of 4,400, the voters in Ward 5 are effectively one of 3,02188 because 

81 Tracy Huling, Building a Prison Economy in Rural America, in Invisible Punishment: 
The Collateral Consequences of Mass Incarceration 197, 198 (Marc Mauer & Meda 
Chesney-Lind eds., 2002).

82 Id. 
83 Id. at 200 (discussing how prison officials sought to convince local communities that 

prisons were good for their economies and how communities often donated land to prisons to 
incentivize prisons to locate to their town). 

84 Sonya R. Porter, John L. Voorheis, & William Sabol, U.S. Census Bureau, Cor-
rectional Facility and Inmate Locations: Urban and Rural Status Patterns 12 
(Working Paper 2017-08, 2017).

85 Id. 
86 Rosanna M. Taormina, Comment, Defying One-Person, One-Vote: Prisoners and the “Usual 

Residence” Principle, 152 U. Penn. L. Rev. 431, 434 (2003). 
87 See supra notes 3–5 and accompanying text. 
88 See supra notes 3–5 and accompanying text.
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one third of the population cannot vote. Thus, the voices of each individual 
in Ward 5 hold greater sway over the political process than do those of other 
voters in the state due to the effects of prison gerrymandering. A similar effect 
has been documented in other jurisdictions. Perhaps most notoriously, one 
Iowa city council member was elected after receiving just two write-in votes 
because only fifty-eight people (in a district of roughly 1,400) were not incar-
cerated.89 In one Tennessee county commissioner district, 88% of the popula-
tion was incarcerated as of 2008.90 Finally, a county in Wisconsin had a district 
for local supervisor that was 72% incarcerated.91 In each of these instances, 
the nonincarcerated people living in a district that contains a prison are ad-
vantaged relative to all other people within the state, county, or municipality. 

Additionally, counting incarcerated people from urban areas in the ru-
ral areas where they are incarcerated, and not where they are actually from, 
transfers political power from urban areas to rural areas and from rural com-
munities without prisons to rural communities with them.92 One Texas re-
port found that if people who are incarcerated were counted as living in their 
home communities rather than the prisons where they are confined, “Harris 
County (containing the city of Houston) and Dallas County would likely have 
received an additional state house seat each.”93 As a result of prison gerryman-
dering and the geography of mass incarceration, the pro-rural population bias 
that the Supreme Court sought to eliminate in the 1960s has been restored. 

Beyond exacerbating an abstract “urban/rural divide,” prison gerryman-
dering has profound impacts on representation for people of color. The rural 
communities that prisons are located in are disproportionately white, while 
the people who are incarcerated are disproportionately people of color.94 Black 
men are four times more likely than white men—and Black women are 1.6 
times more likely than white women—to become incarcerated at some point 
over the course of their lifetime.95 Meanwhile, “[i]n 2021, American Indian 
and Latinx people were imprisoned at 4.2 times and 2.4 times the rate of 
whites, respectively.”96 

The discrepancy can be seen at the national level, but also within indi-
vidual cities by comparing incarceration rates—the proportion of residents 
who are incarcerated, often in prisons very far from their home—between 

89 Sam Roberts, Census Bureau’s Counting of Prisoners Benefits Some Rural Voting Districts, 
N.Y. Times, Oct. 23, 2008, https://www.nytimes.com/2008/10/24/us/politics/24census.html 
[https://perma.cc/9WYS-EHZQ] (noting that the two votes he received were from his wife 
and neighbor). 

90 Id. 
91 Id. 
92 Garrett Fisher, Taylor King, & Gabriella Limón, Prison Gerrymandering Undermines 

Our Democracy, Brennan Ctr. for Just. (Oct. 22, 2021), https://www.brennancenter.org/our-
work/research-reports/prison-gerrymandering-undermines-our-democracy [https://perma.cc/
UY9Q-HXY5].

93 Id. See Joaquin Gonzalez, Cameron D. Clark, Alesandra Lozano, Katya Ehres-
man, Joshua Moses, Reid Pillfant, Miguel Rivera, & Elena Thompson, Tex. Civil 
Rights Project, Prison Gerrymandering Report 2021 6 (2021). 

94 Fisher et al., supra note 92.  
95 Nazgol Ghandnoosh, The Sent’g Project, One in Five: Ending Racial Inequity 

in Incarceration 3 (2023). 
96 Id. 
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communities. City-wide, the incarceration rate in New Orleans is 652 for 
every 100,000 residents.97 But many of New Orleans’s predominantly Black 
neighborhoods have incarceration rates in excess of 1,000 prisoners per 
100,000 residents.98 In Los Angeles, meanwhile, “the 14 neighborhoods with 
the highest imprisonment rates are all clustered in South Central Los Ange-
les, a part of the city where 57% of residents are Latino, 38% are Black, and 2% 
are white.”99 In Las Vegas and North Las Vegas, the most incarcerated part of 
the cities are the neighborhoods that are historically Black.100 

Prison gerrymandering thus strips political power from urban areas— 
especially those areas that are predominantly composed of people of color—and 
transfers it to rural, disproportionately white areas. This political power is then 
delegated to representatives who, because of the financial and political benefits 
of incarceration in their communities, are incentivized to push for longer sen-
tences and more policing—policy outcomes that directly harm incarcerated 
individuals (who are a significant portion of their ostensible constituents) and 
communities whose political power has been stripped from them. 

2.  Representation Problems

When Danny Young, the Iowa City Council member who won his elec-
tion after receiving just two write-in votes, was asked whether he considered 
the incarcerated population of his ward to be his constituents, he responded: 
“They don’t vote, so, I guess, not really.”101 Evidence from legislators and leg-
islative staffers suggests that the lawmakers who represent districts containing 
prisons do not always consider the incarcerated people in their communi-
ties to be “real constituents.”102 As Keith Cunningham, the Director of Allen 
County Ohio’s Board of Elections explained, “prisoners have no communica-
tions, no voting rights, and are not a constituency.”103

Much of the dismissiveness toward incarcerated individuals stems from 
the economics of incarceration that led to the rapid construction of prisons in 
rural communities in the first instance. Since the 1990s, prison construction 
has been pitched to local governments as a driver of economic growth for 

97 Spencer Nelson & Peter Horton, Where People in Prison Come From: The Geography of 
Mass Incarceration in Louisiana, Prison Pol’y Initiative ( July 2023), https://www.prisonpolicy.
org/origin/la/2022/report.html [https://perma.cc/3JUW-GFBT].

98 Id.
99 Emily Widra & Felicia Gomez, Where People in Prison Come From: The Geography of Mass 

Incarceration in California, Prison Pol’y Initiative (Aug. 2022), https://www.prisonpolicy.org/
origin/ca/2020/report.html [https://perma.cc/435J-NM6A].

100 Emily Widra, Noé Orosco, & Athar Haseebullah, Where People in Prison Come From: The 
Geography of Mass Incarceration in Nevada, Prison Pol’y Initiative (Aug. 2022), https://www.
prisonpolicy.org/origin/nv/2020/report.html [https://perma.cc/UGX7-7PUP].

101 Roberts, supra note 89 (internal quotation marks omitted). 
102 Fisher et al., supra note 92. 
103 John Hejduk, Census Bureau’s Prisoner Count Hurts Ohio Democracy, Prison Pol’y Ini-

tiative (Oct. 24, 2007), https://www.prisonersofthecensus.org/news/2007/10/24/ohiocities/ 
[https://perma.cc/MKP3-DA3N].



452	 Harvard Law & Policy Review	 [Vol. 19

rural, depressed areas.104 Local governments, in order to entice the construc-
tion of prisons in their communities make significant concessions, includ-
ing land donations and tax abatements.105 These concessions are made in the 
hope that the prisons will ultimately lead to significant payoffs in the form of 
good jobs for their residents and, relatedly, increased tax revenue for their local 
government. 

Despite the promises from prison officials that people would be working 
and spending money in the communities, the benefits of prisons have been 
less than expected.106 Most of the jobs in the prison, and almost all of the 
high-paying management positions, go to people who live outside of the com-
munities.107 Prisons are also not strong drivers of economic progress in rural 
areas, as they are not linked to the local economy and do not attract associated 
businesses.108 At the same time, the development of prisons is associated with 
the replacement of local businesses by chains that do not reinvest profits back 
into the local community, thus actually reducing the total economic circula-
tion of money within a community.109

Notwithstanding these findings, many still believe that prisons are a 
good investment for their host communities.110 This belief can lead legislators 
who represent prison districts to oppose criminal justice reform and push for 
more harsh criminal sanctions to keep prisons at full capacity.111 A group of 
political science researchers dubbed this phenomenon the “carceral represen-
tation hypothesis,” after finding strong support for the belief that “having a 
privately owned or managed ICE detention facility in a legislator’s district” 
was correlated with that legislator supporting harsher immigration laws.112 
The same is true of criminal justice reform generally; “political representatives 
in more rural areas with prison infrastructure support punitive criminal justice 
policies more than their partisan allies and their rural counterparts without 
any prison site.”113 Higher incarceration rates continued to spur demand for 
more prisons, while prison development in depressed, rural areas strengthened 

104 Huling, supra note 81, at 199 (“prisons are now heralded by economic development 
professionals and politicians of all stripes as beneficial economic engines for depressed rural 
economies.”).

105 Id. at 200. 
106 Id. at 201. 
107 Id.  
108 Id. at 202. 
109 Id. 
110 See, e.g., Tom Meagher & Christie Thompson, So You Think a New Prison Will Save 

Your Town?, The Marshall Project ( June 14, 2016) (quoting the Federal Bureau of Prisons 
(BOP)),  https://www.themarshallproject.org/2016/06/14/so-you-think-a-new-prison-will-
save-your-town [https://perma.cc/R7YV-YZUU] (“The BOP’s positive impact on rural com-
munities is significant.”). The belief among government officials turning to prisons as economic 
drivers can be summed up this way: “[T]he prison business is essentially recession-proof and 
they are built to last.” Id. 

111 Rebecca U. Thorpe, Perverse Politics: The Persistence of Mass Imprisonment in the Twenty-
first Century, 13 Persps. on Pol. 618, 629 (2015). 

112 Loren Collingwood, Jason L. Morin, & Stephen Omar El-Khatib, Expanding Carceral 
Markets: Detention Facilities, ICE Contracts, and the Financial Interests of Punitive Immigration 
Policy, 10 Race & Soc. Probs. 275, 275 (2018). 

113 Thorpe, supra note 111, at 631–32. 
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the retributive views of policymakers, leading to support for policies that drive 
incarceration rates.114

Meanwhile, the representatives of urban districts, who have had their 
populations reduced by prison gerrymandering, are frequently the ones who 
provide constituent services for people who are incarcerated and their loved 
ones.115 Tellingly, legislators are more likely to perceive people from their dis-
trict who are incarcerated outside of the district as their constituents, than 
people originally from outside of their district who are incarcerated within 
it.116 One Texas state representative from Houston even employed a staffer 
whose entire responsibility was to respond to requests from individuals who 
were originally from Houston but were incarcerated elsewhere in the state.117 

The view that people who are incarcerated are still residents of their 
home communities, not the communities in which they are incarcerated, com-
plies with how people who are incarcerated are treated for residency purposes 
in nearly all other facets. A 2010 decision from the First Circuit Court of 
Appeals, for example, dismissed a lawsuit filed by a man incarcerated in New 
York against a New Hampshire resident for lack of diversity jurisdiction, be-
cause the plaintiff lived in New Hampshire prior to incarceration.118 The First 
Circuit held that “the courts presume that the prisoner remains a citizen of 
the state where he was domiciled before his incarceration, even if he is sub-
sequently incarcerated in a different state.”119 Likewise, when people who are 
incarcerated are eligible to vote cast their ballots, they do so at their last known 
address before incarceration—not the prison they are incarcerated in.120 

Prison gerrymandering is thus an outlier in how people who are incar-
cerated are considered for purposes of residency. What is essentially a policy 
fluke resulting from a centuries old interpretation of the phrase “usual resi-
dence” has the practical effect of shifting considerable amounts of political 
power away from already marginalized communities. This can magnify the 
natural electoral bias that tends to favor the Republican Party, as Republican 
voters tend to live in more rural and sparsely populated areas.121 The following 

114 Id. at 632. For example, before New York ended the practice of prison gerrymandering, 
two Republican Senators who together represented 23% of the state’s incarcerated population 
used their influential positions in the New York State Senate to oppose the repeal of the drug 
laws that fueled an incarceration boom in New York. See Peter Wagner, Importing Constituents: 
Prisoners and Political Clout in New York, Prison Pol’y Initiative (April 22, 2002), https://
www.prisonpolicy.org/importing/importing.html [https://perma.cc/39QZ-J5R7].

115 Fisher et al., supra note 92.
116 Brianna Remster & Rory Kramer, Shifting Power: The Impact of Incarceration on Political 

Representation, 15 Du Bois Rev. 417, 421 (2018). 
117 Id. See also Jonathan Tilove, Prisoners Can’t Vote, but They Can Subtly Shift Political 

Power, Austin American-Statesman (Sept. 25, 2018), https://www.statesman.com/
story/news/2013/12/01/prisoners-cant-vote-but-they-can-subtly-shift-political-power/ 
10138058007/ [https://perma.cc/RV2L-UMKE].

118 Aleks Kajstura, Person’s Home Does Not Change with Incarceration, Prison Pol’y Initia-
tive (March 26, 2010), https://www.prisonersofthecensus.org/news/2010/03/26/hall/ [https://
perma.cc/2DKV-MC2N]; see also Hall v. Curran, 599 F.3d 70 (1st Cir. 2010). 

119 Hall, 599 F.3d at 72. 
120 Dale E. Ho, Captive Constituents: Prison-Based Gerrymandering and the Current Redis-

tricting Cycle, 22 Stan. L. & Pol’y Rev. 355, 366 (2011). 
121 Jowei Chen & Jonathan Rodden, Unintentional Gerrymandering: Political Geography and 

Electoral Bias in Legislatures, 8 Q.J. Pol. Sci. 239, 239 (2013).
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Part will leverage data from nine states to demonstrate the distorting effects 
prison gerrymandering has within states.

III.  Prison Gerrymandering—in Practice

When discussing prison gerrymandering, it is important to move beyond 
an abstract discussion to concrete examples of how prison gerrymandering 
operates on the various states. This is because each state’s individual nuances 
determine the impact prison gerrymandering has on that state. Statistics in-
cluding the number of people incarcerated, the number of prisons, and the 
geography of incarceration each play a prominent role, but so too do insti-
tutional factors like what body draws political boundaries and whether that 
body requires bipartisan cooperation to adopt those boundaries. Discussing 
individual states also allows for inclusion of the One Person, One Vote prin-
ciple to help contextualize the conversation. 

Including the One Person, One Vote analysis is critical, because activists 
opposed to prison gerrymandering often focus their reform efforts at the state 
legislative or local levels. The logic behind this strategy is that these districts 
are smaller, so incarcerated populations have a larger statistical impact during 
elections. The problem with this strategy, however, is that the Supreme Court 
allows for greater deviation at the state and local level than for U.S. House of 
Representatives districts.122 It is possible for the state legislature to continue 
apportioning political power to favor prison districts, even in areas where ac-
tivists are successful in eliminating the practice of prison gerrymandering. The 
legislature could do so by drawing districts with prisons to have slightly fewer 
people, while drawing urban districts with slightly more people. As the data 
below will demonstrate, this is not an outside possibility. 

Finally, it is important to examine prison gerrymandering at the state 
level, because it allows for a discussion of the efforts that some states have 
taken to reform prison gerrymandering. As will be discussed later, eighteen 
states have taken steps to limit prison gerrymandering in some way and at 
some level of government.123 

The next Section will present four detailed case studies that demon-
strate the effect that prison gerrymandering has on those states (New York, 
Pennsylvania, Texas, and Georgia),124  including mention of reforms adopted 

122 Whitaker, supra note 70, at 2. 
123 See infra Sections V.A–B. 
124 These four states were selected for a variety of reasons. First, the two earliest studies 

seeking to quantify the effect that prison gerrymandering has on states were conducted in New 
York and Pennsylvania. Second, these are several of the largest states in the country, represent-
ing tens of millions of people. Third, each of these states is in the top 10 in terms of number of 
people incarcerated by state. See Prison Population by State, Wisevoter, https://wisevoter.com/
state-rankings/prison-population-by-state/ [https://perma.cc/67QC-JZ6Q] https://wisevoter.
com/state-rankings/prison-population-by-state/(last visited Nov. 8, 2024). Fourth, these states 
present a range of potential actions that can be taken to address prison gerrymandering—from 
doing nothing to implementing changes at the redistricting commission level to passing legisla-
tion. Finally, the four states demonstrate the potential limitations of focusing solely on the size 



2025]	 Prison Gerrymandering	 455

by those states where relevant. The following Section will present the data 
from the four case study states and five additional states.

A.  Case Studies

1.  New York

One of the earliest studies into prison gerrymandering demonstrated 
how the practice effectively transferred political power in the New York Sen-
ate away from New York City to the rural areas upstate.125 Without taking 
prison gerrymandering into account, the New York Senate reapportionment 
plan already pushed the limits of what is constitutionally permissible under 
the One Person, One vote principle. The deviation between the largest and 
smallest district was 9.78%, just shy of the 10% prima facie threshold for show-
ing unconstitutional gerrymandering.126 The plan sought to favor rural voters 
over urban ones by making rural districts as small as possible to strengthen the 
relative weight of rural votes, while diluting urban votes by packing as many 
people into those district as possible.127 Several rural districts, for instance, had 
reported populations that were almost 5% less than the target population of 
306,072, while a number of urban districts in Queens were over 4% greater 
than the target population.128 Because of this, even small changes in district 
populations, whether adding people to the urban districts or removing people 
from the rural districts, would be enough to support a claim of vote dilution 
under the Fourteenth Amendment. 

Peter Wagner, co-founder of the Prison Policy Initiative whose work 
helped launch the movement to eliminate prison gerrymandering, demon-
strated that prison gerrymandering was the only reason that the New York 
redistricting plan was constitutionally permissible. At the time of his study, 
just one in four people who were incarcerated in New York were originally 
from upstate New York, but nine of every ten incarcerated individuals were 
confined there.129 The net effect of prison gerrymandering on New York City 
was the loss of 43,740 people from the city, often to the rural prisons in the 
north.130 After removing the incarcerated populations from the rural prison 
districts, the deviation between the least populated and most populated Sen-
ate districts increases to 10.84%, enough to establish a prima facie claim of 
vote dilution.131 In total, there are five rural Senate districts that, without the 
incarcerated population, caused a deviation greater than 10%, even without 

of the effect that prison gerrymandering has without taking into consideration the One Person, 
One Vote principle. 

125 Wagner, supra note 114. 
126 Id. 
127 Id. (“Typically each chamber draws districts as numerically small as possible in areas 

where it is likely to be elected, and districts as numerically large as possible in areas where it is 
unlikely to be elected.”).

128 Id. 
129 Id. 
130 Id. 
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any of the incarcerated individuals being counted at their last known address 
in New York City.132 

Due to limitations in data that Wagner had access to, he was forced to 
rely on averages, assuming that each New York City Senate district would 
contain the same number of incarcerated individuals.133 The problem with this 
strategy, however, is that it is unrepresentative of the reality of the geography 
of incarceration. Subsequent research, for instance, showed that roughly four 
in ten people incarcerated from New York City hail from a small number of 
neighborhoods.134 In Queens, the incarceration rates in the neighborhoods of 
South Jamaica and Baisley Park are between 422 and 722 per 100,000 resi-
dents, while other parts of the borough have incarceration rates between 9 and 
65 per 100,000.135 While this is a notable limitation of Wagner’s study, it actu-
ally serves to strengthen his findings. Wagner assumed that each New York 
City Senate district would receive an additional 1,800 residents if incarcerated 
individuals were counted as living in the districts they lived in prior to incar-
ceration, which would cause each district in Queens to be 4.45-4.64% larger 
than the target population.136 Under this assumption, the largest deviation 
between undersized and oversized districts statewide would be 11.43%.137 In 
reality, if prison gerrymandering ended, some Queens districts would see very 
small increases to their populations, while others would likely see increases in 
excess of the 1,800 assumed by Wagner. The largest deviation between dis-
tricts would thus likely be even greater than 11.43%.

Wagner’s findings reflected the state of prison gerrymandering in New 
York following the 2000 Census. Before the redistricting cycle following the 
2010 Census, however, New York abandoned the practice of prison gerryman-
dering.138 Two political science professors at Auburn University found that 
ending prison gerrymandering could alter the political landscape within the 
state.139 Specifically, counting incarcerated people as living in upstate New 
York, rather than where they were actually from (largely New York City), 
“skewed the partisan vote shares across the state to the disadvantage of Demo-
cratic candidates.”140 Interestingly, the authors also found that abandoning the 
practice of prison gerrymandering led to an increase in the average margin of 
victory in races, likely due to the fact that increased urban populations ena-
bled the Legislature to draw districts that complied with One Person, One 
Vote, without having to incorporate more suburban and rural areas into the 
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districts.141 Inversely, “not having to devote suburban and rural areas to Demo-
cratic-leaning districts facilitates the creation of more uniformly Republican-
friendly districts.”142

The authors were careful to note that this outcome may not be repli-
cated in other, particularly more electorally competitive, states.143 New York 
is unique, in that it is dominated by the Democratic Party, with roughly 60% 
of the state voting for the Democratic presidential candidate consistently over 
the past quarter century.144 The authors thus saw the increase in the average 
margin of victory not as a negative externality of abandoning prison gerry-
mandering, but a move toward elections being more consistent with expecta-
tions.145 Abandoning prison gerrymandering thus led to New York’s legislature 
becoming more representative of the preferences of the voters.

2.  Pennsylvania

Until 2018, Wagner’s study was the bar for prison gerrymandering re-
search. Researchers were able to calculate with a high degree of certainty how 
many incarcerated individuals should be removed from population totals in 
prison districts, but they were incapable of accurately redistributing those in-
carcerated individuals to their last known address. At best, these research-
ers could demonstrate the distortion that occurs between communities that 
contain prisons and those communities that do not—the net-benefit that 
prison communities receive.  Missing from this research is the other half of 
the story: the effect that prison gerrymandering has on urban communities 
with disproportionately high incarceration rates. A 2018 study from Brianna 
Remster and Rory Kramer, Associate Professors in the Department of Soci-
ology & Criminology at Villanova University, was unique, in that it demon-
strated the full picture of prison gerrymandering. They were able to do so by 
creating a counterfactual that “returns the missing persons to their previous 
neighborhoods.”146 

Incarcerated districts—those that lose more “residents” than they gain 
when incarcerated individuals are counted at their last known address rather 
than where they are incarcerated—are concentrated in the most rural parts of 
Pennsylvania.147 On the other hand, incarcerating districts—those whose pop-
ulations increase under the counterfactual—include Philadelphia, Pittsburgh, 
and former industrial hubs in the eastern part of the state.148 Sixteen districts 
for the Pennsylvania State House would see their populations decrease by 

141 Id. 
142 Id. 
143 Id. at 433 (“Specifically, the results presented here may or may not hold in more competi-

tive states.”).
144 Id. at 431. 
145 Id. at 431–32.
146 Remster & Kramer, supra note 116, at 419.
147 Id. at 427. 
148 Id. 
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1,000 or more under the counterfactual149 (almost 1.6% of the average district 
size of 62,573),150 while the largest decrease would be 5,028 (roughly 8% of 
the average district size).151 All but two of the districts that would lose 1,000 
or more people under the counterfactual are classified as nonurban, with the 
two urban districts being those that contain Philadelphia and Pittsburgh’s 
county jails.152 A quarter of the districts that would lose 1,000 or more people 
would become legally too small under the counterfactual.153

When people who are incarcerated are counted at their last known ad-
dress, rather than where they are caged, the populations of twelve districts 
increase by at least 1,000 people, with two-thirds of those districts classified 
as urban.154 The researchers found that when people who are incarcerated are 
counted at their home, four districts (three of which are in Philadelphia and 
one in a former industrial urban hub in an otherwise rural area) become legally 
too large under the counterfactual.155 

Remster and Kramer’s research went on to demonstrate the dispropor-
tionate impact that prison gerrymandering has on Pennsylvania’s communi-
ties of color. The seventeen districts whose populations would grow the most 
under the counterfactual “represent 21% of the Black and Latino population, 
but only 6.5% of the White population” of the state,156 while the districts that 
would shrink the most “account for 5.6% of the Black and Latino population 
of Pennsylvania—including prisoners—and 9.1% of Pennsylvania’s White 
population.”157 When people who are incarcerated are “returned” under the 
counterfactual, the average white person’s district is reduced by 59 people, 
while “Black and Latino voter’s district gains approximately 353 and 313 
voters respectively.”158 Under the counterfactual, 20% of Philadelphia’s Black 
population would reside in districts that contain too many people to comply 
with the One Person, One Vote requirement.159 There would thus need to be 
an additional majority-minority district in Philadelphia in order for Pennsyl-
vania to comply with the Voting Rights Act of 1965.160  

Following publication of Remster and Kramer’s study, Pennsylvania’s 
five-member redistricting commission voted to substantially limit prison 
gerrymandering in the state for the 2020 redistricting cycle.161 The policy 

149 Id. at 429. 
150 Average district size is computed by taking the population of the state according to the 

Census (12,702,379 on Census Day 2010) and dividing it by the number of districts in the 
state—203. See QuickFacts: Pennsylvania, U.S. Census Bureau, https://www.census.gov/quick-
facts/fact/table/PA/POP010210 [https://perma.cc/U96Y-Z8RU] (last visited Mar. 5, 2024). 

151 Remster & Kramer, supra note 116, at 429. 
152 Id. at 428. 
153 Id. at 429. 
154 Id. at 430. 
155 Id. at 429–30. 
156 Id. at 429.
157 Id. at 427. 
158 Id. at 430–31. 
159 Id. at 431. 
160 Id. 
161 Katie Meyer, Pa. Ends ‘Prison Gerrymandering’ with Closely Divided Committee Vote, 

WHYY (Aug. 24, 2021), https://whyy.org/articles/pa-ends-prison-gerrymandering-with-
closely-divided-committee-vote/ [https://perma.cc/P6KM-4GQN].
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would require that anyone incarcerated in Pennsylvania be counted as living 
at their last known address, rather than the prison for purposes of redistrict-
ing. Exempted from this, however, are individuals serving life sentences or 
individuals who were unhoused prior to incarceration.162 Critically, this vote 
had no impact on how Pennsylvania’s seventeen U.S. House districts would 
be drawn.163

3.  Texas

The geography of incarceration in Texas has resulted in a significant dis-
tortion favoring the rural eastern parts of the state over the rest of the state, 
largely at the expense of Texas’s largest urban areas.164 Roughly 15% of Texas’s 
incarcerated population hails from Harris County which contains Houston, 
while another 9% hails from Dallas County.165 While nearly one out of every 
four incarcerated Texans come from Harris or Dallas Counties, less than one 
out of every twenty-five incarcerated Texans are confined in one of those two 
counties.166 The inverse effect is seen in rural parts of the state, such as Ander-
son County, which sentences less than 1% of the incarcerated population, but 
confines roughly 10% of the states incarcerated population.167 

Relying on a counterfactual similar to Remster and Kramer,168 the Re-
districting Data Hub conducted an in-depth analysis of how prison ger-
rymandering distorted the 2021 redistricting cycle in Texas.169 They found 
significant variations in the incarcerated populations between U.S. House of 
Representative districts. For instance, District 19 contains 22,208 people who 
are incarcerated, while five districts statewide do not have any incarcerated 
individuals counted in their population.170 Counting individuals at their last 
known address, instead of where they are incarcerated, would result in tens 
of thousands of people being removed from the population totals of prison 
districts.171 

When Texas redistricted after the 2020 Census, their U.S. House of 
Representatives redistricting plan had a deviation of 0.00%.172 However, if 
incarcerated individuals were counted as living at their last known address, 

162 Id.
163 Id. 
164 Gonzalez et al., supra note 93, at 3–5 (“[T]he most significant distortion in terms of 

over-counting occurs in rural East Texas.”). 
165 Id. at 4. 
166 Id. at 5 (noting that Harris and Dallas Counties each have less than 2% of the incarcer-

ated population). 
167 Id. 
168 Indeed, the counterfactual dataset on which the Redistricting Data Hub relied was cre-

ated by Remster, Kramer, and Denise Wilson, a Research Associate at Villanova University. See 
Redistricting Data Hub, Prison Gerrymandering in Texas 24 (2023), https://redistrict-
ingdatahub.org/dataset/report-on-prison-gerrymandering-in-texas/ [https://perma.cc/RLK3-
MQKJ] [hereinafter Prison Gerrymandering in Texas].

169 Id. at 1.  
170 Id. at 7.
171 Id. 
172 Id. 
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the deviation between the largest and smallest districts was estimated to be 
2.21%.173 This would be unconstitutional under the One Person, One Vote 
principle which requires congressional deviations be as close to zero as pos-
sible absent legitimate justifications. 

As for the Texas House of Representatives, the deviation of the adopted 
redistricting plan between the largest and smallest districts is 9.98%.174 Be-
cause of how close the plan is to the threshold for establishing a prima facie 
violation of the One Person, One Vote principle, even a relatively small change 
would be enough to push the plan over the edge. If prison gerrymandering 
ended in Texas, one State House district would see its population increase 
by over 3,000, while another would decrease by nearly 16,000.175 This would 
ultimately lead the deviation between districts, as they are currently drawn, 
to rise to 13.28%, establishing a prima facia violation of the One Person, One 
Vote principle.176 

The researchers estimated that if incarcerated people were counted at 
their last known address rather than where they are incarcerated, the larg-
est decreases in population would occur in Texas State House districts 12, 8, 
and 25.177 Each of these districts are in the rural areas outside of Houston, 
Dallas, and Austin. The nonincarcerated residents of these and other prison 
districts, which are disproportionately located in the eastern part of the state, 
thus receive greater representation in the Texas House of Representatives, as 
compared to “West Texas, which faces unique issues such as drought and ac-
cess to health-care.”178 

The added representation that these communities receive comes at the 
expense of those living in Texas’s urban centers. Under the Redistricting Data 
Hub’s counterfactual, nine of San Antonio’s ten, eleven of Austin’s twelve, and 
thirty-four of Dallas’s thirty-five state house districts would have their popu-
lations increased.179 According to their findings, Dallas’s population, across all 
of its districts, would grow by roughly 24,000 people.180 Austin and San An-
tonio’s populations, meanwhile, would grow by over 5,000 and 7,000 people, 
respectively.181

4.  Georgia

When the Georgia Legislature set out to redistrict Georgia’s 14 U.S. 
House districts, 180 state House districts, and 56 state Senate districts 
following the 2020 census, they were able to ensure a significantly more equi-
table population distribution than Texas. There was no deviation between the 

173 Id. 
174 Id. at 10. 
175 Id. 
176 Id. 
177 Id. at 17–21. 
178 Gonzalez et al., supra note 93, at 5. 
179 Prison Gerrymandering in Texas, supra note 168, at 17–21. 
180 Id. 
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largest and smallest U.S. House districts, while the maximum deviations for 
the state House and state Senate redistricting plans were a modest 2.85% and 
2.01%, respectively.182 But if Georgia’s incarcerated population was counted at 
their last known addresses for purposes of redistricting, rather than the dis-
trict in which they are incarcerated, there would be significant reductions in 
population in the southern and eastern parts of the state, and large increases 
in the northern and western parts of the state, particularly around Atlanta.183

U.S. House districts 2, 8, and 12, each of which are located in the southern 
part of the state, would have their populations reduced by between 4,633 and 
8,179 people (between 0.6% and 1.06% of the average population of 765,163), 
while each of Atlanta’s six districts would have their populations increase, with 
the greatest increase being in district 6 with 3,553 people (0.46% of the aver-
age district population).184 As drawn, the deviation between Georgia’s largest 
and smallest districts would be 1.53% if the incarcerated population of the 
state was counted at their last known address and would therefore violate the 
One Person, One Vote principle. 

Georgia’s state House and Senate plans meanwhile would have their 
maximum deviations increased by 4.14% and 3.02%.185 Despite the distort-
ing effect of these plans being roughly twice as strong as the effect prison 
gerrymandering has on Georgia’s U.S. House plan, neither of the state level 
plans—with resulting deviations of 6.99% for state House and 5.03% for 
Senate—would be unconstitutional. This means that, even if the Georgia 
Legislature formally ended the practice of gerrymandering, the Legislature 
could adopt an identical redistricting plan by drawing districts with prisons 
which are typically in the rural, central and southern part of the state to be 
slightly smaller than average, while drawing urban districts, especially in At-
lanta, to be slightly larger than average.

Georgia is a clear example as to why the size of deviation cannot be con-
sidered in isolation. Activists opposed to prison gerrymandering must be able 
to contextualize the deviation within the One Person, One Vote framework, 
so as to effectively strategize where to focus limited resources. Abandoning 
prison gerrymandering at just the state level, while allowing it to remain in 
place for U.S. House redistricting (as Pennsylvania and Illinois186 have done), 
would allow the Legislature to continue drawing unconstitutional federal dis-
tricts. At the same time, it would add, at best, a procedural step legislators must 

182 Redistricting Data Hub, Prison Gerrymandering in Georgia 7–13 (2023) [here-
inafter Prison Gerrymandering in Georgia].

183 Id. at 8.
184 Id. at 15 (finding that districts 4, 5, 6, 7, 11, and 13 would have their populations increased 

by between 997 and 3,553 people). 
185 Id. at 10–13. The deviation increases are calculated by subtracting the existing deviations 

between districts from the deviation that would occur if incarcerated individuals were counted 
as living at their home districts. Georgia’s House plan deviation would increase from 2.85% to 
6.99% (an increase of 4.14%) and the Senate deviation would increase from 2.01% to 5.03% (a 
3.02% increase). Id.  

186 Daniel Nichanian, Illinois Delays End of Prison Gerrymandering by a Decade, The Appeal 
(Feb. 23, 2021), https://theappeal.org/politicalreport/illinois-prison-gerrymandering/ [https://
perma.cc/W46B-VSUE].
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overcome to implement distorted plans for the state legislature that favor rural 
and white communities at the expense of urban and diverse communities. 

B.  The Data

Prison gerrymandering’s effect is felt far and wide beyond the four states 
discussed above. While those states present interesting case studies to better 
understand the phenomenon of prison gerrymandering, it would be a disser-
vice to not also examine how other states are impacted. Rather than present-
ing narrative case studies, however, this Section will focus strictly on the data. 
Table 1 presents the deviations that would occur in nine states if prison gerry-
mandering was eliminated and notes whether the resulting redistricting plans 
would be unconstitutional. These nine states include the four states discussed 
above as well as five additional states. 

Table 1: Assessing the Constitutionality of States’ Districts 
Without Prison Gerrymandering187

State

U.S. House 
Plan (change in 

deviation)

State House 
Plan (change in 

deviation)

State Senate 
Plan (change in 

deviation)

New York188 Not included in 
study

Not included in 
study

Unconstitutional 
(1.65)189

Pennsylvania190 Not included in 
study Unconstitutional Not included in 

study

Texas191 Unconstitutional 
(2.21)

Unconstitutional 
(3.3)

Constitutional 
(1.0)

Georgia192 Unconstitutional 
(1.53)

Constitutional 
(4.14)

Constitutional 
(3.02)

187 Redistricting plans are labelled constitutional if the study’s reported deviation between 
the largest and smallest district complies with the One Person, One Vote principle. See supra 
Section I.C. (explaining how the Supreme Court applies the One Person, One Vote princi-
ple). Redistricting plans are labelled unconstitutional if the deviation is greater than what the 
Supreme Court has historically allowed. 

188 Wagner, supra note 114.
189 Wagner calculated the existing deviation between largest and smallest district to be 

9.78%. Id. After removing the incarcerated population that is not from the prison district, the 
smallest district is 6.79% smaller than the target population of 306,072. Id. When Wagner re-
turned the incarcerated population from NYC, the largest districts were 4.64% larger than the 
target population, bringing the total deviation to 11.43%. Id. The deviation is 1.65% larger under 
Wagner’s counterfactual than the existing Senate plan. 

190 Remster & Kramer, supra note 116, at 38. The Remster and Kramer study did not include 
the deviation between the largest and smallest district.

191 Prison Gerrymandering in Texas, supra note 168, at 7–13 (2023). 
192 Prison Gerrymandering in Georgia, supra note 182, at 7–13. 
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State

U.S. House 
Plan (change in 

deviation)

State House 
Plan (change in 

deviation)

State Senate 
Plan (change in 

deviation)
Illinois193 Unconstitutional 

(1.79)
Constitutional 
(3.86)

Constitutional 
(2.33)

Ohio194 Unconstitutional 
(2.05)

Unconstitutional 
(6.7)

Unconstitutional 
(2.6)

South Carolina195 Unconstitutional 
(.97)

Unconstitutional 
(7.61)

Unconstitutional 
(2.06)

Louisiana196 Unconstitutional 
(1.98)

Unconstitutional 
(3.3)

Unconstitutional 
(5.35)

Wisconsin197 Unconstitutional 
(1.95)

Constitutional 
(6.27)

Constitutional 
(1.67)

As Table 1 demonstrates, each study that measured the effect of ending 
prison gerrymandering at the U.S. House level found a deviation increase that 
would likely be too significant to comply with the One Person, One Vote 
principle. Even South Carolina’s 0.97% deviation, the smallest effect meas-
ured, would almost certainly be unconstitutional, because the state would be 
unable to point to a legitimate state objective for the deviation. Texas would 
have the largest increase in deviation for U.S. House districts at 2.21, while the 
average increase of the seven plans measured is 1.78. 

The findings regarding the State House and State Senate redistricting 
plans constitutionality, meanwhile, demonstrate greater variation than the 
U.S. House plans. This variation is due to the flexibility state legislatures are 
afforded when redistricting at the state level. Eight of the nine studies exam-
ined how prison gerrymandering impacts the State House plans, five of which 
found that the only reason these plans are constitutional is prison gerryman-
dering, while the other three redistricting plans would be constitutional. Texas 
and Louisiana tied for the smallest increase in deviation (3.3), both of which 
would be enough to make the redistricting plan unconstitutional. Wisconsin, 
meanwhile, would experience the second greatest increase in deviation (6.27), 
but its State House plan would be permissible under One Person, One Vote. 
The average increase among the seven states for which a deviation increase 
was measured would be 5.03 with a standard deviation of roughly 1.65.

As to the State Senate deviations, four of the eight studies found that 
redistributing the incarcerated population of the state from their place of con-
finement to their last known address would increase the deviation between 

193 Redistricting Data Hub, Prison Gerrymandering in Illinois 7–13 (2023) 
[hereinafter Prison Gerrymandering in Illinois]. 

194 Redistricting Data Hub, Prison Gerrymandering in Ohio 7–13 (2023).
195 Redistricting Data Hub, Prison Gerrymandering in South Carolina 7–13 

(2023) [hereinafter Prison Gerrymandering in South Carolina]. 
196 Redistricting Data Hub, Prison Gerrymandering in Louisiana 4 (2023). 
197 Redistricting Data Hub, Prison Gerrymandering in Wisconsin 7–13 (2023). 
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the most and least populous districts above what is permissible under the One 
Person, One Vote principle. The average increase in deviation for State Sen-
ate plans (2.39) is less than half the average increase seen in the State House 
context due to State Senate districts typically having larger populations. The 
range of deviation increases is also more consistent in the State Senate con-
text, with a standard deviation of just 1.3. 

These findings further highlight the importance of contextualizing the 
effect that prison gerrymandering has on a redistricting plan against the back-
drop of One Person, One Vote. The Wisconsin State House redistricting plan 
would see the second largest increase in deviation if the incarcerated popula-
tion of the state was redistributed, but the map would still comply with the 
requirements of the Equal Protection Clause. The New York Senate after the 
2000 redistricting cycle, meanwhile, would have had an unconstitutional de-
viation despite seeing an increase of just 1.06. It is thus critical that reformers 
consider not just the numerical effect, but also the constitutional effect, that 
ending prison gerrymandering has on a redistricting plan.

This additional step will allow activists in any state to push for reforms 
that will be most effective in their state. In Illinois, for instance, the Legis-
lature passed a law ending the practice of prison gerrymandering for State 
House and State Senate redistricting, starting in 2031.198 But when it comes 
time to redistrict, the State Legislature, if it so desires, could pass a new plan 
with the exact population distortion caused by prison gerrymandering another 
way (i.e. by systematically drawing rural districts to be slightly smaller than 
average and urban districts slightly larger than average) without violating the 
One Person, One Vote principle. At the same time, the Legislature will use 
distorted Census data to draw U.S. House districts, recreating the unconsti-
tutional population deviation above. The same legislation in Ohio or South 
Carolina, however, would force substantive changes at the State House and 
State Senate level, while ultimately suffering from the same limitation in the 
U.S. House context. 

IV.  Felon Disenfranchisement Magnifies the Distorting Effect 
of Prison Gerrymandering

Prison gerrymandering is not a phenomenon that occurs in isolation to 
impact how votes are counted. Less visible aspects of punishment, called the 
collateral consequences of incarceration, impact a wide swath of opportuni-
ties for formerly incarcerated individuals even years after release: the right to 
sit on a jury, challenges accessing employment, restrictions on housing, and 
more.199 Many of these less visible forms of punishment limit the ability and 

198 Nichanian, supra note 186. 
199 Many of these collateral consequences are beyond the scope of this Article, as they do not 

impact a formerly incarcerated individual’s likelihood or ability to vote. For further reading about 
collateral consequences not included in this Article, see Michael Pinard, Collateral Consequences 
of Criminal Convictions: Confronting Issues of Race and Dignity, 85 N.Y.U. L. Rev. 457 (2010); 
Artika R. Tyner & Darlene Fry, Iron Shackles to Invisible Chains: Breaking the Binds of Collateral 
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likelihood of currently and formerly incarcerated individuals to vote, most es-
pecially felon disenfranchisement. It is the intersection between prison ger-
rymandering and disenfranchisement that makes prison gerrymandering so 
pernicious. Not only are individuals counted as residing in the location of the 
prison for the next decade (thus reducing the population and representation in 
their home communities), but for the extent of their incarceration and perhaps 
even after release, individuals convicted of felonies may be unable to cast a 
ballot. Thus, the bodies of these individuals are counted to apportion political 
districts, but their opinions may never be considered during an election.

Prison gerrymandering and felon disenfranchisement are intimately 
connected,200 such that solving one problem without solving the other would 
be insufficient. Addressing just prison gerrymandering would leave in place a 
system that strips the voting rights of millions of people. Addressing just felon 
disenfranchisement, meanwhile, would leave in place a system that distorts 
political power based on incarceration rates. Incidentally, felon disenfranchise-
ment impacts urban communities and communities of color—the same com-
munities most burdened by prison gerrymandering—the most.201

Because of the important connections between prison gerrymandering 
and felon disenfranchisement, this Part begins by detailing the current state of 
felon disenfranchisement laws, before calling for an end to this practice. 

A.  Felon Disenfranchisement

Nationwide, an estimated 4.4 million individuals are unable to vote be-
cause of felon disenfranchisement laws. A total of 48% of these individuals 
have completed the entirety of their sentence, including probation and pa-
role.202 These laws disproportionately burden people of color; “[o]ne in 19 
African Americans of voting age is disenfranchised, a rate 3.5 times that of 
non-African Americans.”203 Seven states disenfranchise more than one out of 
every ten African Americans of voting age.204 Meanwhile, at least 1.7% of the 
Latinx population is  disenfranchised due to these laws.205 

Consequences, 49 U. Balt. L. Rev. 357 (2020); Abigail E. Horn, Wrongful Collateral Consequences, 
87 Geo. Wash. L. Rev. 315 (2019). 

200 Rebecca Harrison Stevens, Meagan Taylor Harding, Joaquin Gonzalez, & Emily Eby, 
Handcuffing the Vote: Diluting Minority Voting Power Through Prison Gerrymandering and Felon 
Disenfranchisement, 21 Scholar 195, 208 (2019) (“These two issues—gerrymandering and 
felon disenfranchisement—work in tandem to strip inmates of representation.”). 

201 See Nazgol Ghandnoosh, Luke Trinka, & Celeste Barry, One in Five: How 
Mass Incarceration Deepens Inequality and Harms Public Safety 3 (2024) (“These 
laws and policies exacerbate the marginalization of justice-involved people—who are dispropor-
tionately people of color—by eroding the economic and social buffers against crime and increas-
ing the likelihood of police contact.”). 

202 Christopher Uggen, Ryan Larson, Sarah Shannon, & Robert Stewart, The 
Sentencing Project, Locked Out 2022: Estimates of People Denied Voting Rights 
6 (2022). 

203 Id. at 2.
204 Id. (“Alabama, Arizona, Florida, Kentucky, South Dakota, Tennessee, and Virginia.”).
205 Id.
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These figures, while still high, represent significant progress in the past 
decade. In 2016, these laws disenfranchised an estimated 6.1 million peo-
ple nationwide, almost 2 million more than in 2022.206 Reforms reducing the 
number of felon disenfranchisement laws have varied—from California voters 
adopting a proposition restoring the right to vote when an individual is on pa-
role to Governor Reynolds of Iowa signing an executive order re-enfranchis-
ing individuals sentenced to crimes other than homicide when their sentence 
(including parole and probation) is complete.207 Much of the momentum for 
reform has occurred since 2020, with eight states having taken steps to expand 
the right to vote for some formerly incarcerated individuals in that time.208

Reformers seeking to challenge these laws emphasize not just their dis-
proportionate impact on people of color, but also their history as a tool of 
resisting Reconstruction. Felon disenfranchisement laws were adopted, most 
especially, during the Reconstruction Era in a piecemeal fashion.209 For ex-
ample, in 1869, the state of Mississippi passed a disenfranchisement law that 
prevented someone convicted of “any crime” from voting.210 This was changed 
in 1890, a change that was mirrored in other states, to a more targeted ap-
proach—“disenfranchisement for a narrower list of crimes which were ste-
reotypically associated with Black people.”211 This was so pronounced, that in 
many states more serious crimes like rape and murder did not lead to disen-
franchisement, because too many potential white voters would be impacted.212 

While state legislatures passed these disenfranchisement laws, they also 
passed many new criminal laws designed specifically to incarcerate as many 
Black people as possible.213 The text of the Thirteenth Amendment outlawed 
slavery, while allowing states to impose involuntary servitude as a punishment 
for crimes.214 This incentivized Southern states with failing economies after 
the end of the Civil War to implement convict leasing arrangements. These 
programs gave private parties access to cheap labor, 90% of which was per-
formed by Black people, for a small fee to the state.215 State governments, pri-
vate parties, and law enforcement all benefitted substantially from the practice, 
“incentiviz[ing] baseless arrests and convictions of Black citizens.”216

For the most part, state disenfranchisement laws no longer distinguish 
between crimes. Instead, the typical disenfranchisement law applies to anyone 
who has committed any felony. The U.S. Supreme Court upheld this practice 

206 Id.
207 Id. at 4. 
208 Id. at 3. 
209 Elyshia Aseltine, The Racial History and Contemporary Impacts of Felon Disenfranchise-

ment, in Mass Incarceration in the 21st Century 182, 186 (Conyers Addrain, Vanessa 
Lynn, & Margaret Leigey eds., 2023). 

210 Id.
211 Id.
212 Id.
213 Erin Kelley, Brennan Center for Justice, Racism & Felony Disenfranchise-

ment: An Intertwined History 1 (2017). 
214 Id.
215 Id. at 2. 
216 Id.
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in the 1974 case Richardson v. Ramirez.217 In that case, the Court heard an 
Equal Protection challenge to a felon disenfranchisement provision of Cali-
fornia’s Constitution brought by three plaintiffs who had completed their sen-
tences for felony convictions.218 Rather than deciding the case solely on Equal 
Protection grounds, however, the Supreme Court focused on Section 2 of the 
Fourteenth Amendment.219 Section 2 notes that a state’s representation in 
Congress will be reduced if that state abridges “the right to vote at any elec-
tion for the choice of electors . . . except for participation in rebellion, or other 
crime.”220 

The outcome in Richardson v. Ramirez would largely hinge on whether 
“or other crime” was broad enough to include any crime for which the state 
chose to make disenfranchisement a punishment, or if the preceding phrase 
“participation in rebellion” modified “or other crime” to apply to only those 
narrow crimes associated with rebellion. The Supreme Court ultimately de-
termined that the understanding of the Fourteenth Amendment’s ratifiers, 
“as reflected in the express language of §2 and in the historical and judicial 
interpretation” permits the disenfranchisement of individuals convicted of any 
crime, not just those associated with rebellion.221 In the Court’s view then, it 
would not make any sense for the Equal Protection Clause of Section 1 to bar 
a form of disenfranchisement that Section 2 permits.222 As such, the Court 
found that it is not a violation of the U.S. Constitution for California—or any 
state—to permanently bar individuals who have been convicted of felonies 
from voting, even after completion of their sentences.223

The Supreme Court found that it is constitutional for a state to bar indi-
viduals convicted of felonies from ever exercising the right to vote again, but 
the Constitution in no way mandates this result. Instead, states are given great 
leeway in devising felon disenfranchisement laws, leading to significant vari-
ation between the states. These variations fall into four broad categories: no 
restrictions, restrictions while in prison, restrictions for the extent of the sen-
tence, and restrictions that extend beyond the end of the sentence.224 Maine 
and Vermont are the only two states that allow people who are currently in-
carcerated for felonies to vote.225 In these two states, individuals convicted of 
felonies are treated the way that individuals convicted of misdemeanors are 
treated in many other states; they vote via absentee ballot in the community 
where they lived prior to incarceration.

The next, and largest, category of disenfranchisement laws are those that 
prevent individuals who are incarcerated from voting only while they are in 
prison. As soon as they are released from prison, an individual’s right to vote 

217 Richardson v. Ramirez, 418 U.S. 24 (1974).
218 Id. at 26–27.
219 Id. at 41–42.
220 U.S. Const. amend. XIV, § 2 (emphasis added). 
221 Richardson, 418 U.S. at 54. 
222 Id. at 55.
223 Id. at 56.
224 Uggen et al., supra note 202, at 3.
225 Id. (noting that Washington D.C. and Puerto Rico also allow individuals to vote from 
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is restored, even if they are still on probation or parole.226 Twenty-two states, 
including Pennsylvania, Illinois, New York, Connecticut, and Ohio follow this 
general approach with some variation.227 New York, for instance, automatically 
restores voting rights upon release from prison, while Connecticut, though 
generally re-enfranchising individuals on parole or probation, continues to 
disenfranchise those on parole or probation if convicted of crimes related to 
elections.228 Fifteen states, including Texas, South Carolina, Louisiana, Geor-
gia, and Wisconsin, have taken a more expansive approach to felon disenfran-
chisement, barring individuals who have been released from prison but who 
remain on parole or probation from voting.229 Individuals in these states have 
their voting rights restored immediately once they are no longer under state 
supervision.

The final category of felon disenfranchisement laws is laws that con-
tinue to bar individuals from voting, even upon completion of their sentence. 
Eleven states fall into this category, but with even more variation between 
them than the second category.230 Some of these states, like Mississippi and 
Alabama, permanently bar only those individuals convicted of certain enu-
merated offenses.231 Arizona, meanwhile, permanently strips the voting rights 
of anyone convicted of two or more felonies, regardless of the nature of the 
felonies.232 Beginning in 2017, Wyoming re-enfranchises individuals five years 
after “complet[ing] sentences for first-time, non-violent felony convictions.”233

Florida, which disenfranchises 1.1 million people, or a quarter of the 
nationwide total of individuals disenfranchised, is also a part of this last cat-
egory.234 Activists in Florida sought to remedy this by passing a constitutional 
amendment that “restores the voting rights of Floridians with felony con-
victions after they complete all terms of their sentence including parole or 
probation.”235 The proposed amendment passed in November of 2018, with 
roughly 65% of voters in support of the reform.236 Seeking to undermine the 
effort, Governor Ron DeSantis signed into law legislation that redefined the 
terms of an individual’s sentence to include the payment of legal financial 
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235 Voting Restoration Amendment, Fla. Div. of Elections, https://dos.elections.

myflorida.com/initiatives/initdetail.asp?account=64388&seqnum=1  [https://perma.cc/VL3L-
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236 Voting Rights Restoration Efforts in Florida, Brennan Ctr. for Just. (Aug. 7, 2023), 
https://www.brennancenter.org/our-work/research-reports/voting-rights-restoration-efforts-
florida [https://perma.cc/DN9N-CKPR].
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obligations (LFOs) that were imposed at the time of sentencing.237 With this 
change, Florida became just one of three states nationwide that “mandate[es] 
indefinite denial of the vote to any person with any unpaid LFOs from a dis-
qualifying conviction.”238 

Following a trial in the Northern District of Florida, the law was struck 
down for establishing a system wherein individuals must pay to exercise their 
right to vote in violation of the 24th Amendment banning poll taxes.239 On 
top of this, individuals often have no way of knowing how much they owe due 
to Florida’s poor record keeping.240 The district court established guidelines 
to assist voters in understanding whether they were eligible to vote, includ-
ing a mechanism for potential voters to request advisory opinions from the 
state.241 This decision was appealed by the state of Florida to the full Eleventh 
Circuit, which reversed and vacated the ruling, effectively guaranteeing that 
the 774,000 Floridians who had completed their sentence and any proba-
tion or parole—but had outstanding LFOs—would be barred from voting.242 
Because the vast majority of those individuals cannot afford their LFOs, this 
will likely be a lifetime ban on voting that will disproportionately burden 
Black Floridians, who “are more likely to owe money and to owe more than 
their white counterparts.”243

The continued existence of felon disenfranchisement laws directly pre-
vents millions of Americans from having a say in how their government is run, 
particularly burdening Black Americans, roughly five percent of whom at vot-
ing age are disenfranchised due to these laws.244 Proponents of felon disenfran-
chisement laws may justify them by relying on a “Lockean understanding that 
those who break the social contract by committing a crime ‘have abandoned 
the right to further administering the compact.’”245 But this view fails to rec-
ognize the role that voting plays in reestablishing a commitment to the social 
contract. Interviews with individuals who have lost the right to vote because of 
a felony conviction demonstrate that those individuals see civic engagement as 
a way to “make amends and to become a contributing community member.”246 
This is consistent with the burgeoning literature that demonstrates that 
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voting is correlated with lower rates of recidivism.247 Instead of allowing these 
individuals to make amends or contribute civically, felon disenfranchisement 
laws perpetuate the social exclusion that begins when a person is incarcerated 
without serving a real benefit.

Proponents would also be hard pressed to justify the impacts on voter 
turnout that incarceration and hyper-policing have on entire communities 
and the loved ones of incarcerated individuals using the Lockean view. Liv-
ing in areas where many members of the community are incarcerated leads 
to decreased voting and civic engagement of the community as a whole.248 
There is also evidence that “children of incarcerated parents are . . . less likely 
to be registered to vote, [and] less likely to have voted in the last presidential 
election.”249 The Lockean view also fails to grapple with the reality that con-
finement pursuant to even just a misdemeanor conviction or pretrial detention 
will also lead to decreased voter turnout for Black Americans,250 even though 
neither of which leads to legal disenfranchisement and therefore cannot be 
evidence of an individual having “abandoned” their ability to administer the 
social compact.

The problem of felon disenfranchisement, like the problem of prison 
gerrymandering, is one that particularly burdens representation for communi-
ties of color. Prison gerrymandering results in a net-decrease in population for 
urban communities and communities of color, causing their representation 
in Congress, the state legislature, or local government to be reduced. Felon 
disenfranchisement is different, as individuals who are disenfranchised are 
counted for population totals and thus are formally “represented” by the poli-
tician whose district they live in. Yet they are not actually represented, as they 
have no ability to influence policy. Factoring in the effect on one’s likelihood 
to vote of having a loved one experience incarceration or living in a heavily 
policed neighborhood, and it is clear that there is a disproportionate impact 
of these laws on racialized communities, the same communities who are most 
likely to be burdened by prison gerrymandering. As these are interrelated sys-
tems, reformers must advocate for change that will address both problems. 
The following Section will call for reform to felon disenfranchisement laws to 
bring the United States in line with many of its peer nations.251 

247 Id. See also Kristen M. Budd & Niki Monazzam, Increasing Public Safety by 
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B.  Reform Felon Disenfranchisement Laws

When Concord, New Hampshire, was redistricting, the one member of 
the public who attended the meeting raised the concern over the prospect of 
people who are currently experiencing incarceration being allowed to vote, 
and noted that “[t]hey could elect whoever they want for a councilor,” perhaps 
even a councilor “who wanted to defund the police department or whatever,” 
because there are so many incarcerated people in the same district.252 This 
statement represents a popular sentiment regarding restoring voting rights 
to currently incarcerated individuals, one that profoundly misunderstands 
what re-enfranchisement would entail. In Maine and Vermont, the two states 
that allow people incarcerated for felonies to vote, individuals register to vote  
at their “last voluntary residence,”253 which is often not in the community that 
they are incarcerated in. 

Consequently, these statutes prevent people who are incarcerated from 
uniting to form a significant voting bloc in a district with a prison that is 
capable of electing the politician of their choosing. Individuals who are incar-
cerated are in fact barred from listing the prison where they are incarcerated as 
their address for voting or registering to vote in the prison community, “unless 
the person had resided in that municipality prior to incarceration.”254 That is 
consistent with how individuals who are incarcerated for misdemeanors exer-
cise their right to vote in the forty-four states that do not disenfranchise mis-
demeanants.255 When an individual who is confined for a misdemeanor in a 
prison or jail fills out their absentee ballot, the ballot is counted at the address 
where they are registered to vote, not their place of confinement.

This means that the concern that granting currently incarcerated indi-
viduals the right to vote will lead to the election of a city councilor who repre-
sents a “Crime is Legal Party” or who wishes to defund the police are greatly 
exaggerated. As an example, take Illinois, which blocks individuals incarcer-
ated for misdemeanors as well as felonies from voting.256 If prison gerryman-
dering ended in Illinois, most of Illinois’ 118 state House districts would have 
their populations increased by hundreds of people, while just thirteen districts 
would see decreases in excess of 1,000 people (roughly 0.92% of the average 
state House district size of 108,850).257 This applies to people who are cur-
rently incarcerated voting by mail, as they would vote in the district they lived 
in previously. The district that would receive the most absentee ballots would 

252 Schinella, supra note 5 (internal quotations omitted). 
253 Vt. Stat. tit. 28, § 807(a). See also Me. Stat. tit. 21-A, § 112(14).
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be District 34 in the Southern part of the Chicago area,258 but that district 
would only see an increase of about 775 ballots out of approximately 108,850 
other people,259 or less than 1% of the district. 

The former head of Maine’s League of Women Voters chapter, Sarah 
Walton, explained the commonsense reason why people who are currently in-
carcerated should be allowed to vote: the threat of “the state’s ability to silence 
dissent with incarceration.”260 The bar on voting remains, even as the United 
States has made strides toward undoing some of the most punitive aspects of 
the “civic death” that incarcerated individuals are subjected to.261 But incar-
cerated individuals have a very direct stake in the outcome of elections and 
should be permitted to vote for representatives who would act to remedy the 
deplorable conditions in prisons.262 This does not mean that all, or even many, 
of the reforms would pass; the incarcerated population would be one small 
part of any given constituency and would, therefore, be reliant on sympathetic 
individuals in the community. 

In 2023, Representative Ayanna Pressley, a Democrat from Massachu-
setts, introduced the Inclusive Democracy Act of 2023 to allow incarcerated 
individuals to vote from prison in all federal elections.263 The bill was not 
passed by the Republican-majority House, and an identical bill languished 
in the Democratic-controlled Senate.264 Even if this law passed, however, it 
would only impact federal elections, as that is the extent of Congress’s power 
under the Constitution.265 To impact state elections, reform would have to 
come from the state legislature or via state constitutional amendment. 

In the end, however, allowing people who are currently incarcerated to 
vote does not solve the problem of prison gerrymandering. This is demon-
strated most clearly by Maine, which, despite allowing incarcerated people to 
vote via absentee ballot in the community they lived in prior to incarceration, 
continued to count the incarcerated population of the state as living at their 
place of confinement.266 That will change in 2031, as Governor Janet Mills 
signed a law requiring that the incarcerated population of the state be redistrib-
uted to their most recent address prior to incarceration for purposes of redis-
tricting.267 This is why allowing people incarcerated for felonies to vote is not 
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a sufficient solution to the problem—the incarcerated population must also be 
treated for redistricting purposes as living in the community they lived in prior 
to incarceration. Failure to do so will leave in place a system that strengthens 
the voices of those who live in prison districts on the backs of the incarcerated 
individuals whose ostensible “representatives” do not even see as their constitu-
ents, at the expense of the residents of every other district in a state, especially 
urban districts. It is therefore critical for reform to felon disenfranchisement 
laws be accompanied by prison gerrymandering reform. The following Part will 
introduce the various forms that prison gerrymandering reform could take. 

V.  Solutions to the Problem of Prison Gerrymandering

Prison gerrymandering reform has thus far occurred in a piece-meal, 
state-by-state fashion. This Part will therefore begin by identifying the two 
primary ways that state-level reform has developed: changes from redistricting 
commissions and legislation. However, while the exact mathematical effect 
that prison gerrymandering has on an individual state is very particularized, it 
is still a phenomenon that occurs all across the country. In such a situation, a 
change at the federal level would be the ideal solution. This Part will therefore 
end with a discussion of the two ways such a change could be brought about: 
federal legislation or the Census Bureau changing its interpretation of the 
usual residence rule. 

A.  Redistricting Commission Changes

The first way that states can act to end prison gerrymandering is via 
reforms adopted by a state redistricting commission. These commissions 
are entities other than the state legislature that have the authority to draw a 
state’s districts or have an advisory role in the redistricting process. Twenty-
five states have such bodies, though with significant variation in authority.268 
California, for instance has an independent commission that is capable of 
drawing and approving district boundaries, while Utah’s independent com-
mission can propose maps, but the Legislature is free to disregard their plan.269 
Pennsylvania has a redistricting commission for state legislative seats that is 
unique. Pennsylvania’s commission is composed of the leader of each party in 
each house of the legislature who then, as a group, select a fifth person to serve 
as the chair.270 This commission draws and implements the legislative maps, 
with no opportunity for the legislature or governor to reject them.271
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After years of Democrats failing to end prison gerrymandering in 
Pennsylvania through legislation, the five-member commission voted in 2021 
by a 3-2 margin—with the chair casting the deciding vote to break the dead-
lock between the Republican and Democratic leaders—to end prison ger-
rymandering in state legislative redistricting.272 This meant that for the first 
time in Pennsylvania history, the majority of the incarcerated population of 
the state would be counted at their last known address, rather than the prison, 
for legislative reapportionment.273 Critically, this change impacted only the 
state legislative districts—not local or congressional redistricting. 

Another limitation of this approach, particularly in the Pennsylvania 
context, however, is that it would be very easy for the next commission to 
undo these changes in a decade following the 2030 Census. The commission 
vote was split on party lines, with Democrats in favor of ending prison ger-
rymandering and Republicans in opposition to ending the practice.274 It is 
possible, or perhaps even likely, that this divide will reemerge following the 
2030 Census. There is a chance, then, that the decision whether to reinstate 
prison gerrymandering or not will come down to one individual: the chair of 
the commission with no opportunity for the legislature or the governor to 
challenge the decision.

Rhode Island, too, took steps to limit prison gerrymandering through 
its advisory commission in 2022. Unlike Pennsylvania’s commission, Rhode 
Island’s eighteen-member commission is independent of the legislature and is 
empowered to propose congressional and legislative maps that the legislature 
may then reject, adopt, or modify.275 This commission, comprised of legislators 
and non-legislator members appointed by each party, voted to reallocate to their 
last known address those who were not yet sentenced or were expected to be re-
leased by April 1, 2022.276 The effect of this policy was fairly limited—just 44% 
of the state’s incarcerated population would be reallocated.277 What is encourag-
ing about this reform, however, is that the vote was bipartisan, with fifteen com-
missioners supporting the reform and just one opposing, potentially setting the 
stage for more far-reaching reform for the 2031 redistricting cycle.278

The last state to take steps to end prison gerrymandering through 
a redistricting commission was Montana. After a law failed to pass in the 
Montana Legislature that would have ended prison gerrymandering, the 
independent commission voted to do so anyway in February 2023.279 
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Throughout the redistricting process, “ending prison gerrymandering consist-
ently received unanimous, bipartisan support from commission members.”280 
The Montana reform went further than both the Pennsylvania and Rhode 
Island reforms—reallocating the entire incarcerated population for state legis-
lative and congressional redistricting purposes.281 But the commission was not 
done there. The commission called on the Census Bureau to count incarcer-
ated individuals at their last known address and even “asked the state’s Con-
gressional delegation to pass legislation to end prison gerrymandering, asked 
the state’s governor and Department of Corrections to collect home addresses 
for incarcerated people, and brought forward legislation to permanently ad-
dress this issue in the state.”282 That legislation was signed into law by Gover-
nor Gianforte after receiving almost unanimous support in the legislature.283 

B.  Legislative Action

On April 25, 2023, Montana Governor Greg Gianforte signed into law 
the reforms made by the independent commission, making Montana one of 
sixteen states that have passed legislation to address the problem of prison 
gerrymandering at some or all levels of government.284 This legislation var-
ies widely between states with just seven of the sixteen states having banned 
prison gerrymandering at the U.S. House, state legislative, county, and city/
town redistricting levels.285 Table 2 presents a more detailed breakdown of the 
variation between states.

Table 2: States that have passed legislation and to Which levels 
of governments the legislation applies286

State Congressional Legislative County City or Town
California Yes Yes Yes Yes
Colorado Yes Yes Yes No
Connecticut No Yes N/a Yes

cc/8246-KYTW]; With Unanimous, Bipartisan Support, Montana Ends Prison Gerryman-
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State Congressional Legislative County City or Town
Delaware N/a Yes No No
Illinois No Yes No No
Maine Yes Yes No No
Maryland Yes Yes Yes Yes
Michigan No No Yes Yes
Minnesota Yes Yes Yes Yes
Montana Yes Yes Yes Yes
Nevada Yes Yes No No
New Jersey Yes Yes Yes Yes
New York No Yes Yes Yes
Tennessee No No Yes No
Virginia Yes Yes Yes Yes
Washington Yes Yes Yes Yes

Maryland was the first state to reallocate the incarcerated population to 
their last known address beyond just county and local elections.287 The Mary-
land law, called the No Representation Without Population Act, remedied the 
distorting effect that occurred due to 68% of the state’s incarcerated popu-
lation being from Baltimore, with just 17% of the incarcerated population 
being held there.288 Maryland was able to make this change, because for the 
first time in 2010, the Census Bureau agreed to provide data on prisons early 
enough for states to make use of that data when redistricting.289 Until that 
time, the Census had always collected the data, but gave it to states too late to 
be useful in the redistricting process. 

The primary limitation of the state legislative approach to remedying 
prison gerrymandering is the lack of uniformity between states. Sixteen states, 
eighteen if including the states that have addressed prison gerrymander-
ing through redistricting commissions, have taken some step toward ending 
prison gerrymandering, but those states vary significantly in how they have 
addressed prison gerrymandering. Michigan’s legislation, for example, applies 
only to county and local redistricting, allowing the practice to continue in con-
gressional and legislative redistricting, Connecticut’s legislation applies only 
to legislative and local redistricting, while the Illinois law applies solely at the 

287 Garima Malhotra, Maryland Ends Prison-Based Gerrymandering, Brennan Ctr. for 
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legislative level.290 While the number of states that have ended the practice 
continues to grow with each redistricting cycle, the majority of states still con-
tinue to rely on the Census Bureau’s distorted data. But variations exist even 
within states that have taken no steps to remedy prison gerrymandering, be-
cause many county or local jurisdictions within those states have taken it upon 
themselves to do so.291 This lack of uniformity is an inefficient way to remedy 
a situation that affects all states at all levels of government. What is needed is 
a truly national approach to ending prison gerrymandering and there are two 
forms that such a change could take. The following Sections will detail these 
potential reforms.  

C.  Federal Action

1.  The End Prison Gerrymandering Act

The first national solution would be to pass the End Prison Gerryman-
dering Act, introduced in Congress in April 2023.292 If passed, this law would 
require the Census Bureau to attribute individuals who are incarcerated in 
any correctional facility or detention center to their last known address.293 In 
effect, the law would supersede the Census Bureau’s definition of “usual resi-
dence.” The law would then require that states utilize the data stemming from 
the Census’s new definition of “usual residence” for purposes of congressional 
redistricting.294 

One potential limitation of the End Prison Gerrymandering Act is that 
it would only apply to congressional redistricting, as the U.S. Constitution 
only allows Congress to alter regulations for elections for Senators and Rep-
resentatives, not for state-level officers.295 Even if passed, states, in theory, 
could use Census data to reallocate individuals from their last known address 
back to the facility where they are incarcerated—the inverse of what states 
are doing currently to end prison gerrymandering. While this is a concern, 
it is unlikely to occur. As the states that have taken steps to remedy prison 
gerrymandering have demonstrated, it can often be difficult, costly, and time-
consuming to reallocate individuals from one part of the state to another.296 
The majority of states simply rely on the data that is provided to them by 
the Census Bureau for all levels of redistricting and would likely continue to 

290 Kajstura, supra note 284. 
291 Local Governments That Avoid Prison-Based Gerrymandering, Prison Pol’y Initiative 

(Aug. 31, 2022), https://www.prisonersofthecensus.org/local/ [https://perma.cc/35HP-5ALG].
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294 Id. 
295 U.S. Const. art. 1, § 4, cl. 1 (“The Times, Places and Manner of holding Elections for 
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296 See, e.g., Kimbel-Sannit, supra note 279 (“[R]eallocating people incarcerated in Montana’s 
prisons and other secure facilities poses a time-consuming and costly data collection challenge.”).
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do so if the End Prison Gerrymandering Act redefined usual residence. If a 
state wanted to reallocate the incarcerated population from their last known 
address back to their place of confinement, they would have to affirmatively 
take this step via legislation or through the state redistricting commission, 
which would likely be politically toxic. In South Carolina, for example, ending 
prison gerrymandering would benefit 110 of the 124 State House districts, 
while just 14 districts would benefit from reimposing prison gerrymandering 
in the event of passage of the End Prison Gerrymandering Act.297 Significant 
resources would have to be spent to benefit the small fraction of the state that 
would have its population decreased absent prison gerrymandering.

By default, then, the End Prison Gerrymandering Act would likely have 
a significant impact on state and local redistricting, even if, due to the federal 
structure of election law, the End Prison Gerrymandering Act could not re-
quire states and local governments to use this data. The problem, however, is 
that this law is unlikely to be passed by Congress. As of early 2024, just eleven 
representatives cosponsored the End Prison Gerrymandering Act,298 and sup-
port from the new Congress is unlikely. But Congressional action is not the 
sole way to change the interpretation of usual residence; the Census Bureau 
can choose to interpret their own rule in a different way and has considered 
doing so recently. 

2.  Census Bureau Action

Following the 2010 Census, the Census Bureau sought feedback from 
the public regarding its interpretation of usual residence—that comment 
period began in May 2015.299 The Census Bureau received 262 comments, 
162 of which spoke to where the incarcerated population of each state is 
counted.300All but six of those comments were strongly in favor of the Census 
reinterpreting its usual residence rule to count incarcerated individuals at their 
last known address, rather than at their place of confinement.301 Those in favor 
of the change relied on many of the same arguments that this Article has in-
cluded: inflating rural populations at the expense of urban areas, especially in 
the context of mass incarceration; equal representation; the way states consider 
residency for other contexts; and the fact that incarcerated individuals are not 
truly a part of the community in which they are incarcerated.302 Those op-
posed to the rule, however, primarily relied on the cost and complexity of 

297 Prison Gerrymandering in South Carolina, supra note 195, at 16–19. 
298 H.R.2905–End Prison Gerrymandering Act, Congress.gov, https://www.congress.gov/

bill/118th-congress/house-bill/2905?s=1&r=1 [https://perma.cc/824D-VQPX] (last visited 
Apr. 13, 2024). 
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42577 ( June 30, 2016).

300 Id. at 42578. 
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reallocating the incarcerated population to their last known address and raised 
the prospect that altering the definition of usual residence in this context 
might “open the door to future census population count adjustments moti-
vated by political gain.”303 In considering all comments, the Census Bureau 
noted that counting incarcerated individuals at their place of confinement is 
consistent with the historic interpretation of usual residence, and therefore 
declined to change its interpretation, but invited further comment from the 
public as to how incarcerated individuals are counted.304

In response, the Census received 77,887 comments related to incarcer-
ated individuals, all but twenty-four of which were in favor of the Census 
amending its interpretation of usual residence to reallocate incarcerated indi-
viduals to their home community.305 As with the previous round of comments, 
the vast majority of the responses focused on the way that the usual residence 
rule distorts populations, and therefore political power, within a state.306 Many 
commenters also pointed to the impracticality of the piecemeal approach that 
is currently being used. Some states reallocate incarcerated individuals at their 
own expense while others do not, but communities within those states ex-
clude incarcerated individuals from their population totals anyway.307 Mean-
while, even if a state chose to reallocate the incarcerated population, there is 
difficulty in accessing the needed information for individuals incarcerated in 
federal prison or incarcerated outside of the state boundaries that makes an 
already costly and confusing process even more difficult.308 A nationwide ap-
proach could address these concerns and do so more efficiently than the cur-
rent state-by-state approach.309

Of the remaining twenty-four comments, twenty expressed no opinion 
as to whether incarcerated individuals should be counted at their last known 
address or at their place of confinement.310 In these comments, many noted 
the value of equal representation, some invoking it to argue that incarcerated 
individuals should have the right to vote as they are counted as residents for 
redistricting.311 One commenter argued the inverse, that incarcerated indi-
viduals, by virtue of being unable to vote, should not be counted by the Census 
at all.312 Finally, just four comments were in favor of the Census continuing to 
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count incarcerated individuals at their place of confinement.313 Each of these 
commenters pointed to a plain reading of usual residence, noting that regard-
less of other considerations, incarcerated individuals “live and sleep most of 
the time” at the facilities where they are incarcerated.314 Other considerations 
that were raised included emergency and road maintenance services being 
provided to the prison by the community, the difficulty on the part of the 
Census and facility administrators in determining the home address of each 
incarcerated individual, and the difficulty in tracking incarcerated individuals 
who are in transit.315

In the face of the overwhelming support for amending the Census’s in-
terpretation of usual residence, the Census ultimately decided to count incar-
cerated individuals the way they have always been counted, but reaffirmed its 
commitment to providing the necessary data to states early in the redistrict-
ing process.316 Nevertheless, the Census Bureau has already begun to solicit 
comments ahead of the 2030 Decennial Census as to how the delivery of the 
Census could be improved. 317  

While this work is in early stages and has yet to specifically address how 
various residence situations will be considered, that process will begin soon. 
If the preparation for the 2020 Census is any indication, the first round of 
comments for residence criteria will likely be solicited in 2025. While it was 
discouraging that the Census declined to change its interpretation for the 
2020 census, even as over 99.9% of respondents were in favor of such a change, 
the momentum for counting incarcerated individuals at their home has only 
grown. More and more states have taken steps to end prison gerrymandering, 
including a number of states that Donald Trump won in the 2024 election.318 
While his administration may not be the most sympathetic to arguments from 
activists opposed to prison gerrymandering (indeed, his previous administra-
tion adopted the final residence rules counting incarcerated individuals at 
their place of confinement for the 2020 census),319 the growing support for 
change, including in red states, could lead the administration to take these 
arguments seriously. It is still possible, then, for 2030 to be the watershed mo-
ment in which the Census Bureau finally counts incarcerated individuals in 
their communities, not their cages.

313 Final 2020 Census Residence Criteria and Residence Situations, supra note 305, at 5528.
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Conclusion

Prison gerrymandering is a profound transfer of political power to 
politicians whose self-interest compels them to pass policies detrimental to 
a significant share of their ostensible constituents. It is for that reason that 
prison gerrymandering is frequently analogized to the Three-Fifths Com-
promise struck during the drafting of the U.S. Constitution.320 The Three-
Fifths Clause, which counted enslaved people as three-fifths of a person for 
Congressional reapportionment, delivered political clout to states with large 
populations of enslaved (and disenfranchised) people, enabling the powerful 
slave-owning class to obstruct abolition for decades. Similarly, prison gerry-
mandering gives power to districts with large populations of incarcerated (and 
typically disenfranchised) people, incentivizing those districts’ representatives 
to increase mass incarceration. 

It thus makes sense that the history of prison gerrymandering begins in 
the Postbellum Era, when the former Confederate states were successfully 
able to undo many of the most important advances of Reconstruction. Two 
Civil War Amendments—the Thirteenth Amendment abolishing slavery and 
the Fourteenth Amendment forbidding disenfranchisement—became the ar-
chitecture for modern prison gerrymandering, as each amendment provided 
an exception from their general proscriptions if done as punishment for a 
crime.321 Because of these two amendments, states were able to incarcerate 
would-be Black voters and profit handsomely from doing so. This incentive 
structure caused a surge in incarceration that disproportionately relocated in-
dividuals from urban areas to rural communities. The Census Bureau then 
apportions power on the basis of the distorted populations, which in turn 
incentivizes politicians who represent prison districts to pursue policies that 
will increase incarceration and lengthen sentences; policies that directly harm 
a significant share of their ostensible constituency. 

But while prison gerrymandering has roots in the Southern Postbellum 
reaction to Reconstruction, it is a problem that, until recently, has impacted 
every state to some degree. Recognizing the disparities caused by prison ger-
rymandering and the perverse incentive structure it fosters, some states have 
begun to limit—or eliminate altogether—its operation. But while these are 
positive steps toward ameliorating this anti-democratic feature of modern 
politics, national problems require national solutions. That is why the most 
effective solution to the problem of prison gerrymandering would be for the 
Census Bureau to reinterpret the usual residence rule in the context of incar-
ceration. The opportunity for the Census Bureau to make this change will 
likely happen soon; in May 2015, the Census Bureau requested feedback on 
the 2010 residence rule,322 with a more formal notice and comment period to 
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respond to the proposed residence rule for the 2020 Census beginning in June 
2016.323 During the comment periods for the 2030 Census, potentially begin-
ning as early as 2025, it will be critical for those who support fair representation 
to provide informed comments detailing the effect that prison gerrymander-
ing has on communities and calling for reform. Exuberant comments coming 
out against prison gerrymandering can help finally eliminate this modern day 
Three-Fifths Compromise on a national level.

323 Proposed 2020 Census Residence Criteria and Residence Situations, supra note 299. 


