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ABSTRACT

This Article examines how the Supreme Court’s rhetoric in Dobbs v. Jackson Women's Health
Organization masks profound disparate impacts through ostensibly neutral legal reasoning.
Through analysis of the enthymemes—arguments with unstated premises—in Dobbs, I
demonstrate how the Court’s opinion naturalizes controversial value judgments while
presenting them as objective legal principles. The Article identifies four key enthymematic
structures: the historical rights enthymeme, the categorical choice enthymeme, the stare decisis
enthymeme, and the public controversy enthymeme. These rhetorical devices allow the Court
to present the elimination of abortion rights as the natural outcome of neutral legal analysis
rather than a significant shift in constitutional interpretation. I argue that this masked
reasoning has particularly severe consequences for women from marginalized communities.
The Article proposes strategies for rhetorical resistance, including exposing unstated premises,
centering affected communities in legal discourse, and developing alternative narratives that
highlight abortion’s intersection with economic and racial justice. This analysis contributes to
scholarly understanding of how judicial rhetoric can perpetuate inequality while maintaining
an appearance zy‘ neutm[ity.
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INTRODUCTION

In the aftermath of Dobbs v. Jackson Women’s Health Organization, I find
the legal community at a critical juncture, confronting not only the imme-
diate consequences of a landmark decision overturned, but also the deeper
implications of how judicial opinions shape—and often obscure—the real-
world impacts of the law. In this paper, I argue that to truly understand and
effectively resist regressive legal decisions, we must move beyond traditional
modes of legal analysis and embrace a more rhetorically conscious, impact-
focused approach to examining judicial opinions. By doing so, we can expose
the often-hidden disparities created by facially neutral laws and decisions, and
work towards a more just and equitable legal system.

The Supreme Court’s decision in Dobbs, which effectively overturned
Roe v. Wade and eliminated the federal constitutional right to abortion, pro-
vides a stark illustration of the disconnect between the rhetoric of judicial
neutrality and the reality of disparate impact. Justice Alito’s majority opinion,
cloaked in the language of historical analysis and constitutional interpretation,
presents itself as a neutral application of legal principles. Yet beneath this ve-
neer of objectivity lies a complex web of unstated premises, selective historical
narratives, and ideological commitments that have profound, and profoundly
unequal, consequences for different segments of society.

I contend that to effectively resist such decisions and their impacts, legal
scholars, practitioners, and activists must develop and deploy new tools of
rhetorical analysis and resistance. We must learn to read between the lines of
judicial opinions, to expose the enthymemes—the unstated premises and as-
sumed values—that undergird legal reasoning. Moreover, I argue that we must
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refocus our attention on whom the law affects, centering the voices and expe-
riences of marginalized communities in our legal discourse and scholarship.

Drawing on critical legal studies, feminist legal theory, and rhetorical
analysis, I offer a framework for engaging in this type of resistant reading and
writing. Using Dobbs as a central case study, I will examine how the opinion’s
facially neutral language masks its disparate impact on women, particularly
women of color and those from lower socioeconomic backgrounds. By un-
packing the rhetorical strategies employed in the majority opinion and con-
trasting them with the lived realities of those most affected by the decision,
I aim to bridge the gap between abstract legal principles and concrete social
impacts.

The rhetoric of judicial opinions, as exemplified by Dobbs, raises impor-
tant questions about the nature of legal reasoning and the role of the judiciary
in a democratic society. While the myth of neutral legal reasoning persists, a
close examination of the rhetorical strategies employed in judicial opinions re-
veals a more complex reality.! Judges, even at the highest levels of the judiciary,
are engaged in a process of persuasion, using various rhetorical tools to justify
their decisions and shape public understanding of the law.

This recognition of the rhetorical nature of judicial opinions does not
necessarily undermine their authority or legitimacy. Rather, it invites us to
engage more critically with legal texts, to unpack the unstated premises and
assumptions that underlie judicial reasoning,? and to consider the broader im-
plications of legal decisions beyond their immediate doctrinal effects.

For legal scholars and practitioners, this perspective suggests the need
for a more rhetorically informed approach to legal analysis. Rather than tak-
ing judicial opinions at face value, we must learn to read them as rhetorical
artifacts, attentive to the ways in which language, narrative, and argumen-
tative structure shape legal outcomes.? This approach can help us to iden-
tify potential points of critique and resistance, even in the face of seemingly
unassailable legal logic.* The recognition of judicial opinions as rhetorical
constructs invites a more nuanced understanding of legal reasoning, one that
acknowledges the interplay between logic, persuasion, and societal context.

! Gerald B. Wetlaufer, Rhbetoric and Its Denial in Legal Discourse, 76 Va. L. Rev. 1545,
1560-62 (1990).

? Erwin Chemerinsky, Te Rbetoric of Constitutional Law, 100 Micu. L. Rev. 2008,2009-10
(2002).

3 Id.

* See Barbara A. Biesecker, Rethinking the Rhetorical Situation fram Within the Thematic of
Différance, 22 PuiL. & RueTroric 110, 110-30 (1989). Biesecker’s work on rhetorical situa-
tions provides a theoretical framework for understanding judicial opinions as rhetorical arti-
facts. While her focus is not specifically on legal texts, her insights into the constitutive nature
of rhetoric and the importance of diftérance in shaping meaning are highly relevant to legal
discourse. Her approach can be productively eXtemE)ed to the study of judicial opinions and
legal argumentation. The recommendation to read legal texts as rhetorical artifacts builds on
Biesecker’s emphasis on the contextual and performative aspects of rhetoric, while the focus on
identifying points of critique and resistance aligns with her interest in the transformative poten-
tial of rhetorical analysis. See also, James Boyp WHiTE, THE LEGAL IMAGINATION: STUDIES IN
THE NATURE OF LEGAL THOUGHT AND ExprESs1oN 758 (1973). White’s seminal work on law as
a rhetorical and cultural practice provides additional support for this approach, emphasizing the
importance of understanding legal texts as part of a broader cultural conversation.
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By examining the enthymematic structures embedded within legal texts,
scholars can uncover the unstated premises and value judgments that underlie
judicial decision-making. This rhetorical lens allows for a critical examination
of how legal arguments are constructed, how they create identification with
certain audiences, and how they navigate complex social and political issues.
And it highlights the ways in which legal discourse both reflects and shapes
societal norms, revealing the law as a dynamic, interpretive practice rather
than a set of fixed, objective rules. For practitioners, this perspective empha-
sizes the importance of crafting arguments that not only adhere to logical
structures but also resonate with the values and assumptions of their intended
audience. It underscores the need for lawyers to be adept not just in formal
logic, but in the art of persuasion and the nuances of rhetorical strategy. This
approach can lead to more effective advocacy, as well as a deeper understand-
ing of how legal change occurs through the gradual shift of shared premises
and the reframing of legal issues.

Moreover, recognizing the rhetorical nature of judicial opinions® under-
scores the importance of diverse voices in the legal profession.® If judges are
engaged in a process of persuasion rather than purely objective analysis, then
the perspectives and experiences brought to bear on legal questions become
crucially important. This recognition lends support to efforts to increase di-
versity in the judiciary and legal academia, as well as to amplify marginalized
voices in legal discourse.”

For the broader public, understanding the rhetorical dimensions of judi-
cial opinions can foster a more informed and engaged citizenry. By demystify-
ing legal reasoning and exposing its persuasive elements, we can encourage
more robust public debate about the role of the judiciary and the content of
our laws.® This is particularly important in an era of increasing political po-
larization and declining trust in institutions, including the Supreme Court.’
Scholars have argued that transparency in judicial decision-making processes
can help rebuild public trust and legitimacy in the legal system.'

As we move forward in our analysis of Dobbs and its implications, it is
crucial to keep this rhetorical perspective in mind. The opinion’s seemingly
neutral language and formalist reasoning should not obscure the profound
moral and political choices embedded within it. By unpacking the rhetorical
strategies at play, we can begin to engage more critically with the decision and
its consequences, opening up new avenues for resistance and change.

> Chemerinsky, supra note 2, at 2010-11.

¢ See generally Ricuarp DeLcapo & Jean STeFancic, CriticaL Race Tueory, Fourta
Eprrion: AN INTRODUCTION (2023).

7 Sherrilyn A. 1fill, Racial Diversity on the Bench: Beyond Role Models and Public Confidence,
57 WasH. & LeEg L. Rev. 405, 410-11 (2000).

8 See Robert A. Ferguson, The Judicial Opinion as Literary Genre, 2 YALE ].L. & Human.
201, 204-05 (1990).

? See e.g. Claudia Deane, Americans’ Deepening Mistrust of Institutions, PEw (Oct. 17,2024),
https://www.pew.org/en/trend/archive/fall-2024/americans-deepening-mistrust-of-institutions
[https://perma.cc/KEV9-PV5H].

10 Tl;m R. Tyler, Procedural Justice, Legitimacy, and the Effective Rule of Law, 30 CRIME &
JusT. 283,286 (2003).
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Ultimately, I argue that such rhetorical resistance is not merely an aca-
demic exercise, but a crucial component of the broader struggle for social jus-
tice and liberation. By exposing the ways in which seemingly neutral legal
language can perpetuate and exacerbate existing inequalities, we can begin
to imagine and work towards a legal system that truly serves all members of
society. In doing so, I take up the challenge posed by critical legal scholars to
not only interpret the law, but to actively participate in its transformation.”

In the sections that follow, I will first examine the rhetorical strategies
employed in the Dobbs opinion, paying particular attention to its use of en-
thymematic argumentation and historical narrative. I will then explore the
concept of facially neutral laws and their disparate impacts, using Dobbs as a
lens through which to view this broader phenomenon. Next, I will propose
strategies for rhetorical resistance, emphasizing the importance of centering
affected communities in legal discourse. Finally, I will consider the implica-
tions of this approach for legal education and practice, arguing for a funda-
mental shift in how we teach, study, and engage with the law.

Through this analysis, I aim to contribute to a growing body of scholar-
ship that seeks to bridge the gap between critical legal theory and practical
advocacy, between the ivory tower and the streets. By developing more so-
phisticated tools for analyzing and resisting judicial rhetoric, I hope to equip
scholars, practitioners, and activists with new weapons in the ongoing struggle
for justice and liberation.

1. Tue Ruetoric or JupiciaL OPINIONS

In examining the rhetoric of judicial opinions, particularly in the context
of the Supreme Court’s decision in Dobbs v. Jackson Women's Health Organiza-
tion, we confront the persistent myth of neutral legal reasoning. This myth,
deeply ingrained in legal education and practice, posits that judicial decisions
are the product of objective analysis, untainted by personal bias or ideological
commitments. Yet, as legal scholars have long recognized, judicial opinions are
inherently rhetorical constructs, carefully crafted to persuade their audiences
through various argumentative strategies and devices.'? Gerald Wetlaufer
argues compellingly that “law is rhetoric” and that legal discourse is inher-
ently persuasive rather than purely descriptive or analytical."® This rhetorical
nature of legal reasoning is often obscured by the law’s claims to objectivity
and neutrality, creating a tension between the law’s rhetorical practices and its
professed ideals.

' As I embark on this analysis, I remain cognizant of my own positionality within the legal
academy and the broader social hierarchy. I grapple with the paradox of engaging in activism
from within the privileged confines of legal scholzrship. Yet it is precisely this tension that drives
my inquiry and fuels my commitment to using the tools at my disposaf'to support and amplify
the voices of those engaged in liberation struggles on the ground.

12 Wetlaufer, supra note 1.

13 Id. at 1555.
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James Boyd White has shown that law is fundamentally a “branch of
rhetoric,” and that it constructs meaning through language and argumenta-
tion.™ But legal rhetoric serves a profound constitutive function that extends
far beyond mere persuasion or argumentation, actively shaping both doctrinal
development and broader sociocultural understandings of law’s role in socie-
ty.”® Legal discourse does not simply describe or reflect existing social realities,
but rather participates in their very construction through complex processes
of meaning-making and cultural negotiation.’® This constitutive power mani-
fests not only in formal legal outcomes, but in the way legal language and
reasoning come to structure social relationships, institutional arrangements,
and cultural narratives about justice, rights, and civic obligation.” The situated
and contextual nature of legal argumentation is readily apparent to practic-
ing attorneys, who must constantly modulate their rhetorical strategies based
on audience, forum, and circumstance—whether arguing before a trial court,
drafting an appellate brief, or negotiating with opposing counsel.'® This una-
voidable dialectical dimension of legal practice suggests that legal reasoning
cannot be reduced to formal logic or abstract rules, but must be understood
as fundamentally embedded within particular social, institutional, and cultural
frameworks that shape both its operation and effects. The recognition of law’s
rhetorical and constitutive dimensions thus opens up crucial questions about
power, legitimacy, and the relationship between legal discourse and social
change that purely formalist accounts tend to obscure or ignore.”

Within the complex landscape of legal rhetoric, the enthymeme stands
as perhaps the most subtle yet powerful persuasive device employed in judicial
reasoning, deriving its unique force not from explicit logical chains but from
the unstated premises and shared assumptions between judicial authors and
their diverse audiences. While conventional approaches to legal analysis tend
to focus primarily on surface-level arguments and explicitly stated rationales,
enthymematic reasoning operates in a more nuanced register, shaping doctri-
nal development through premises that remain formally unstated yet prove
essential to the argument’s coherence and persuasive effect.?® This implicit
dimension of legal argumentation has been notably understudied in tradi-
tional legal scholarship, which often privileges more readily apparent forms
of judicial reasoning while overlooking the crucial role that unstated premises

! James Boyd White, Law as Rhbetoric, Rhetoric as Law: The Arts of Cultural and Communal
Life, 52 U. Cu1. {‘ REev. 684, 684 (1985).

15 James Boyp WHITE, JusTice as TransLaTiON: AN Essay in CurTuraL anD LEecaL
Crrticism 23 (1990).

16 1d.

17 See Robert M. Cover, The Supreme Court 1982 Term — Foreword: Nomos and Narrative,
97 Harv. L. Rev. 4, 4-5 (1983).

'8 Wetlaufer, supra note 1, at 1560.

19 AusTiN SARAT & THomAs R. Kearns, THe RueTORIC OF LAW: A PrOJECT IN HisTORI-
cAL INTERPRETATION 7 (Legal Stud. F. 3, 5-6 1983).

0 Susan Tanner, Deciphering Dobbs: Syllogism and Enthymeme in Contemporary Legal Dis-
course, in RAETORICAL TRADITIONS & CONTEMPORARY Law 102, 102-03 (Elizabeth Britt et al.
eds., 2024); see also RicHARD A. Posner, How Jupces Taink 106-08 (2008).
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play in guiding legal conclusions.?! The prevalence of enthymemes in judicial
opinions suggests that legal reasoning depends as much on shared background
assumptions and implicit value judgments as it does on formal logic or explicit
doctrinal rules.”? Understanding how enthymemes function in legal discourse
thus becomes essential for fully appreciating both the rhetorical strategies em-
ployed by courts and the deeper structures of legal argumentation that shape
doctrinal development. This recognition of the enthymeme’s central role chal-
lenges traditional models of legal reasoning that emphasize only explicit logi-
cal structures while ignoring the implicit premises that often do the real work
of legal justification and persuasion.”®

A The Enthymeme in Legal Reasoning

The enthymeme, as conceptualized by Aristotle, represents a form of
rhetorical syllogism where one or more premises remain unstated.” Unlike
formal syllogisms that require explicit articulation of all premises and con-
clusions, enthymemes derive their persuasive power precisely from what re-
mains unsaid. In his Rberoric, Aristotle characterizes the enthymeme as the
“substance of rhetorical persuasion,” recognizing its unique ability to engage
audiences in the construction of meaning.” This engagement occurs when
audiences supply missing premises based on shared cultural knowledge, values,
or assumptions.

Consider a simple everyday example. Imagine a friend telling you, “John
is a great employee—he always arrives early.” This statement contains an im-
plicit enthymeme with unstated premises. The unstated major premise might
be “People who arrive early are good employees.” The conclusion—“John is a
great employee”—appears logical and self-evident precisely because the audi-
ence is invited to supply these unspoken assumptions. Most listeners would
not even pause to examine these hidden premises, which is exactly how enthy-
memes work. They derive their persuasive power from the audience’s uncon-
scious acceptance of unstated assumptions, making the argument seem natural
and beyond dispute. This seemingly simple rhetorical move demonstrates how
enthymemes operate in everyday reasoning: by leaving crucial premises un-
spoken, they engage the audience in constructing the argument’s logic, thereby
making the conclusion feel more compelling and intuitive.

In legal discourse, enthymemes serve several crucial functions that dis-
tinguish them from pure logical syllogisms. First, they allow judges to present

' Wetlaufer, supra note 1, at 1568 (observing that “zbe legal scholar adopts a voice that is objec-
tive, neutral, impersonal, authoritative, judgmental, and certain,” thereby privileging the most overt
forms of doctrinal reasoning).

22 Tanner, supra note 20, at 106-07.

» Jodo Mauricio Adeodato, The Rhetorical Syllogism (Enthymeme) in Judicial Argumentation,
12 InT’L J. For THE SEMI0TICS OF L. 135,135 (1995) (“the judicial discursive structure seems to
be rather enthymematic than syllogistic, because not all the effectively used norms are revealed,
many of them staying not only out of question but also hidden.”).

4 See generally Ar1sTOTLE, RHETORIC (W. Rhys Roberts trans., Dover Publications 2004)
(c. 3529 B.é E)

1d.
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controversial value judgments as natural or self-evident by leaving them un-
stated. Second, they create identification between the court and its audience
by relying on shared premises that need not be explicitly defended. Third, they
provide flexibility in legal reasoning by allowing for the distortion of argu-
ments and the strategic omission of premises that might prove problematic if
directly stated.?

The power of enthymemes in legal argumentation stems from their abil-
ity to make arguments appear more persuasive than they might if all premises
were explicitly stated. The force of argument often depends on the unstated
premises that the audience is called upon to supply.”” This observation proves
particularly relevant in constitutional interpretation, where courts must navi-
gate complex—and sometimes controversial—questions of rights, liberties,
and governmental powers.

B.  Enthymematic Structure in Constitutional Interpretation

Constitutional interpretation provides particularly fertile ground for
enthymematic reasoning due to the fundamental tension between the docu-
ment’s fixed text and the need to apply its principles to continuously evolving
societal circumstances. The inherent ambiguity and open-textured nature of
many constitutional provisions create interpretive spaces that courts necessar-
ily fill through reliance on unstated premises and shared understandings when
determining the scope of constitutional rights and the limits of governmental
authority.?® This endemic ambiguity extends beyond mere textual uncertainty
to encompass deeper questions about the nature of constitutional meaning it-
self, requiring courts to engage in complex acts of translation between past and
present that inevitably draw upon unstated assumptions about constitutional
purpose, structure, and values.?

The prevalence of enthymematic reasoning in constitutional jurispru-
dence reflects both practical necessity and theoretical sophistication in judi-
cial decision-making. Courts must somehow bridge the temporal gap between
eighteenth-century text and twenty-first-century problems while maintaining

% See generally Fabrizio Macagno & Giovanni Damele, The Dialogical Force of Implicit
Premises: Presumptions in Enthymemes, 35 INFORMAL Locic 365 (2013) (discussing the effect of
hidden premises in arguments{

> 1d. at 367.

% Bobbitt’s work on constitutional interpretation provides insight into this dynamic. See
PriLip BossrTT, CONSTITUTIONAL INTERPRETATION 12-14 (1991). Bobbitt identifies six mo-
dalities of constitutional argument, each of which relies heavily on unstated premises about the
nature of constitutional meaning and authority. His analysis reveals how the open texture of
constitutional language necessarily invites interpreters to employ enthymematic reasoning when
bridging historical text and contemporary application. This observation aligns with more recent
scho%arship examining how courts navigate the tension between textual fixity and evolving cir-
cumstances. See also Jack M. BaLkin, LiviNe OriciNaLism 3-5 (2011) (arguing that constitu-
tional interpretation inherently involves translation between past and present); Lawrence Lessig,
Fidelity in Translation, 71 Tex. L. Rev. 1165,1171-73 (1993) (developing a theory of how courts
maintain interpretive fidelity while adapting constitutional meaning to new contexts).

» See Lessig, supra note 28, at 1171-73.
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the fiction of constitutional continuity and coherence.*® This interpretive chal-
lenge becomes particularly acute when courts confront novel issues that the
Constitution’s framers could not have anticipated, from electronic surveillance
to artificial intelligence. In such cases, enthymematic reasoning allows courts
to draw upon unstated premises about constitutional purposes and principles
to fashion doctrinally coherent responses to unprecedented challenges.? The
unstated premises in these constitutional enthymemes often reflect deeply
held cultural and legal values about the proper relationship between individual
liberty and government power, the nature of democratic self-governance, the
rule of law, and the role of the judiciary in the constitutional order.*?

Moreover, the multi-layered nature of constitutional interpretation par-
ticularly lends itself to enthymematic reasoning because courts must simulta-
neously address multiple audiences with varying levels of legal sophistication
and different stakes in constitutional outcomes. When writing constitutional
opinions, courts must speak to other judges, practicing lawyers, legal scholars,
political actors, and the broader public, each bringing different background
assumptions and interpretive frameworks to their reading of constitutional
texts.® Enthymematic reasoning allows courts to craft arguments that operate
at multiple levels simultaneously, with unstated premises that might be obvious
to legal specialists while remaining opaque to general readers, thus preserving
both technical precision and rhetorical flexibility. This multi-vocal quality of
constitutional enthymemes serves important institutional purposes, allowing
courts to maintain their legitimacy across diverse constituencies while gradu-
ally evolving constitutional doctrine to meet changing social needs.**

The use of enthymematic reasoning in constitutional interpretation also
reflects deeper truths about the nature of constitutional meaning and author-
ity. By leaving crucial premises unstated, constitutional enthymemes invite
their audiences to participate in the construction of constitutional meaning,
fostering a form of democratic constitutionalism that extends beyond mere

%0 See Richard A. Primus, When Should Original Meanings Matter?, 107 Mich. L. Rev. 165,
169-72 (2008) (arguing that today, different interpretive methods are best suited for some cat-
egories of cases but not for others, and that methods should be used on a case-by-case basis).

31 See David A. Strauss, The Living Constitution and Moral Progress: A Comment on Professor
Young’s Boden Lecture, 102 Maraq. L. Rev. 979, 981-82 (2019). (“Precedent, for example, even if
limited to judicial precedent and certainly if conceived more broadly, does not dictate a single
direction for the law. Among the possible paths that precedent leaves open, a judge—or another
official or a citizen—has to choose on the Easis of a moral judgment of some I](in . Sometimes it
might even be necessary to depart from the path that precedent identifies, because, even giving
the lessons of the past full credit, they are simply unacceptable.”); David A. Strauss, Do We Have
a Living Constitution?, 59 Draxe L. Rev. 973,984 (2011) (“The important point is that moral
judgments are not the only factor. In the common law approach, the role of those judgments is
limited by the demand that decisions be justified by reference to precedent. This is, I believe, the
way the Constitution changes-or, if you prefer, the way constitutional law or the requirements
imposed by the Constitution change-in our system.”).

( 32) Rogert Post, Theories of Constitutional Interpretation, 30 REPRESENTATIONS 13, 18-20
1990).

33 See White, supra note 14, at 691 (arguing that the law is constitutive and that “[t]he law is
not merely a bureaucracy or a set of rules, but a community of speakers of a certain kind: a culture
of argument, perpetually remade by its participants”).

“ BaArRrY FriEDMAN, THE WILL oF THE PropLE: How PusLic Opinion Has INFLUENCED
THE SUPREME COURT AND SHAPED THE MEANING OF THE CoNsTITUTION 367-70 (2009).
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textual exegesis to encompass shared cultural understandings about funda-
mental values and principles.® This participatory dimension of constitutional
interpretation helps explain why certain unstated premises in constitutional
arguments can become so contentious—they often reflect competing visions
of the constitutional order itself.* The heated debates over originalism versus
living constitutionalism, for instance, often turn less on explicit interpretive
arguments than on unstated assumptions about the nature of constitutional
authority and the proper role of courts in a democratic society.’’

The reliance on enthymematic reasoning in constitutional interpreta-
tion highlights the inherently conservative nature of constitutional change.
By leaving crucial premises unstated, courts can gradually shift constitutional
meaning while maintaining an appearance of doctrinal consistency and histor-
ical continuity.® This rhetorical strategy allows courts to respond to evolving
social needs and values while preserving the legitimacy that comes from ap-
parent adherence to established constitutional principles. The unstated prem-
ises in constitutional enthymemes thus serve as crucial bridges between past
and present, enabling courts to maintain what Bruce Ackerman has called the
“myth of rediscovery”—the notion that constitutional innovation represents
not change but merely the recognition of principles that were always implicit
in the constitutional order.® This rhetorical strategy proves particularly pow-
erful in constitutional adjudication because it allows courts to adapt constitu-
tional meaning to contemporary circumstances while maintaining the fiction
of interpretive consistency and historical continuity.*® When courts employ
enthymemes in determining the scope of constitutional rights, they frequently
leave unstated crucial premises about the nature of rights, the role of historical
practice, and the proper approach to constitutional interpretation itself, al-
lowing these fundamental assumptions to shape outcomes without explicit
acknowledgment or defense. This implicit dimension of constitutional rea-
soning becomes particularly evident in cases involving unenumerated rights
or novel applications of established principles, where courts must somehow
reconcile innovation with tradition, change with continuity. The power of
constitutional enthymemes in these contexts stems from their ability to pre-
sent doctrinal evolution as discovery rather than creation, allowing courts to

%5 See White, supra note 14, at 690) (“Every time one speaks as a lawyer, one establishes for
the moment a character—an ethical identity . .. for oneself, for one’s audience . .. One creates, or
proposes to create, a community of people, talking to and about each other.”).

3 BALKIN, supra note 28, at 3-5.

37 See Mlitchell N. Berman, Originalism Is Bunk, 84 N.Y.U. L. Rev. 1, 69-70 (2009).

%8 Reva B. Siegel, Constitutional Culture, Social Movement Conflict and Constitutional Change:
The Case of the De Facto ERA — 2005-06 Brennan Center Symposium Lecture, 94 CaL1r. L. REv.
1323, 1328-30 (2006).

% Bruck AckERMAN, WE THE PropLE: FounpaTioNs 17-18 (1991).

0 See, e.g., Siegel, supra note 38, at 1328-30. (Courts often shape precedent gradually, re-
sponding to and anticipating political considerations so as to apf})\car consistent. “The pragmatic
political considerations that shaped development of the unique physical characteristics argument
also shaped its practical reach. Practices said to be covered by the unique physical characteristics
qualification fluctuated over time, as debate shifted ground.”)

* David A. Strauss, Common Law Constitutional Interpretation, 63 U. Cu1. L. Rev. 877,
879-80 (1996).
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maintain their institutional legitimacy while gradually adapting constitutional
law to meet evolving social needs and values.*

The enthymematic nature of constitutional reasoning becomes particu-
larly apparent in cases involving fundamental rights, where courts must often
navigate between competing conceptions of liberty, equality, and governmen-
tal power.” By leaving crucial premises unstated about the proper level of
generality at which to define rights or the relevant historical traditions to
consider, courts can maintain flexibility in constitutional interpretation while
appearing to engage in straightforward application of established principles.*
This rhetorical strategy allows courts to respond to changing social circum-
stances and evolving understandings of constitutional values without explic-
itly acknowledging the extent to which they are engaging in constitutional
innovation.* The “myth of rediscovery” thus operates as a kind of necessary
fiction in constitutional law, enabling courts to maintain the paradoxical task
of preserving constitutional meaning while adapting it to meet the needs of a
changing society.*

Courts frequently employ enthymemes when determining the scope of
constitutional rights, often leaving unstated crucial premises about the nature
of rights, the role of historical practice, and the proper approach to constitu-
tional interpretation itself. For instance, in cases involving the right to privacy,
courts often rely on unstated assumptions about the relationship between pri-
vacy and other constitutional values, such as liberty or autonomy.*” These as-
sumptions shape the court’s analysis and the ultimate scope of the right, even
though they are rarely made explicit in the court’s reasoning. Similarly, when
courts consider the extent of the government’s power to regulate economic
activity, they often rely on unstated premises about the proper role of govern-
ment in the economy and the balance between individual liberty and collective
welfare. These premises, deeply rooted in political and economic theory, exert
a powerful influence on the court’s decision-making, even though they remain
beneath the surface of the court’s explicit reasoning.*

The Supreme Court’s use of enthymemes in constitutional cases often
serves to naturalize particular interpretive approaches while obscuring their
controversial nature. For instance, when the Court employs originalist meth-
odology, it frequently relies on unstated premises about the relevance of his-
torical practices to modern constitutional meaning. These premises, such as
the idea that the original understanding of the Constitution should be the

# Richard H. Fallon, Jr., The Supreme Court, 1996 Term—Foreword: Implementing the
Constitution, 111 Harv. L. Rev. 54, 57-59 (1997).

# Laurence H. Trise & MicHAEL C. Dorr, ON ReapinG THE CoNsTITUTION 73-75;
see Rebecca L. Brown, Liberty, the New Equality, 77 N.Y.U. L. Rev. 1491, 1491-92 (2002) (ana-
lyzing the historical and theoretical tensions between liberty and equality and arguing that the
judicial role in protecting both requires courts to navigate the limits of governmental power).

# See Michael H. McConnell, The Right to Die and the Jurisprudence of Tradition, 1997 Utan
L. Rev. 665, 669-72 (1997).

* See generally Wetlaufer, supra note 1.

* Bruce Ackerman, Constitutional Politics/Constitutional Law, 99 YALE L.]. 453,459 (1989).

7 Louis Henkin, Privacy and Autonomy, 74 Corum. L. Rev 1410, 1410-11 (1974).

*8 See generally Strauss, supra note 41.
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primary guide for interpretation, are often left undefended in the Court’s rea-
soning.* This reliance on unstated premises allows the Court to present its
interpretive approach as a neutral, almost inevitable application of the Con-
stitution’s true meaning, rather than as a contested methodological choice. By
leaving these premises unstated, the Court can avoid directly engaging with
critiques of originalism or alternative interpretive approaches, such as living
constitutionalism or pragmatism.

Similarly, when the Court applies the tiers of scrutiny framework in
equal protection cases, it often relies on enthymematic reasoning to justify its
choice of the level of scrutiny to apply. The Court’s decisions about whether to
apply strict scrutiny, intermediate scrutiny, or rational basis review frequently
depend on unstated assumptions about the nature of the classification at issue
and its relationship to legitimate government interests.”® These assumptions,
which often involve complex judgments about social reality and the effects of
government classifications, are rarely fully articulated in the Court’s opinions.
Instead, the Court often simply announces its choice of the level of scrutiny,
leaving the underlying reasoning unstated. This enthymematic structure al-
lows the Court to present its equal protection analysis as a straightforward
application of established doctrine, obscuring the complex value judgments
and empirical assessments that underlie its reasoning.

The use of enthymemes in constitutional interpretation is not limited
to the Supreme Court. Lower federal courts and state courts also frequently
rely on enthymematic reasoning when interpreting both the federal and state
constitutions.” This reliance on unstated premises and shared understandings
is often necessary for courts to make sense of the broad, often ambiguous

¥ See generally Lawrence B. Solum, Originalism and Constitutional Construction, 82
Forbpuam L. Rev. 453 (2013).

*0 See, e.g., United States v. Virginia, 518 U.S. 515 (1996), which illustrates how unstated
premises shape the selection of scrutiny levels. In this case challenging the male-only admis-
sions policy of the Virfginia Military Institute (VMI), the Court applied intermediate scrutiny
to gender-based classifications. The underlying enthymematic reasoning reveals several crucial
unstated premises: first, that gender classifg'cations are not as inherently suspect as racial clas-
sifications (hence not triggering strict scrutiny), but are nonetheless problematic enough to war-
rant more than minimal rational basis review; second, that gender classifications of%en reflect
outdated stereotypes that merit heightened judicial skepticism; and third, that intermediate
scrutiny can effectively address systemic gender discrimination without completely prohibitin
all gender-based distinctions. The Court’s opinion leaves these premises largely unexamined,
presenting the choice of intermediate scrutiny as a neutral, almost self-evident approach. Justice
Ginsburg’s majority opinion asserts that gender-based classifications must serve “important gov-
ernmental objectives” and be “substantiaﬁy related” to those objectives—a standard that appears
neutral but actually embeds profound assumptions about gender equality. The unstated premise
is that while absolute equality might not be required, significant disparities demand judicial
intervention. This enthymematic structure allows the Court to strike down VMI’s male-only
policy without explicitly declaring gender a suspect classification, demonstrating how courts can
reshape social norms through carefully constructed legal reasoning that leaves key assumptions
unspoken.

! See generally Adam Winkler, Fatal in Theory and Strict in Fact: An Empirical Analysis of
Strict Scrutiny in the Federal Courts, 59 VAND. L. Rev. 793 (2006) (surveying strict scrutiny deci-
sions in the lower federal courts and finding that nearly one-third of challenged laws survive,
thereby demonstrating that these courts, no less than the Supreme Court, resolve constitutional
questions through context-dependent judgements that rely on shared but unstated premises—
i.e., enthymemes—even though the article itself never uses that term).
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language of constitutional provisions.’? For instance, when a state court in-
terprets its state constitution’s due process clause, it often relies on unstated
assumptions about the nature of the rights protected by due process and their
relationship to other constitutional values. These assumptions, which may be
rooted in the state’s particular constitutional history or in broader theories of
constitutional interpretation, shape the court’s analysis and the ultimate scope
of the rights protected.

The enthymematic structure of constitutional interpretation® has sig-
nificant implications for the legitimacy and transparency of judicial decision-
making. On one hand, the use of enthymemes allows courts to draw on shared
understandings and cultural values in interpreting the Constitution, poten-
tially increasing the public’s acceptance of their decisions. Shared assumptions,
social norms, and cultural values provide a common language through which
the court can engage with the public’s collective constitutional understand-
ings.>* By tapping into this collective understanding, courts can potentially
ground their decisions in a sense of shared constitutional meaning, increasing
their legitimacy and persuasive power.

However, the reliance on unstated premises in constitutional interpre-
tation also raises significant concerns about transparency and accountability.
When courts leave key aspects of their reasoning unstated, it becomes more
difficult for the public, litigants, and other branches of government to evaluate
the soundness and coherence of their decisions.” This opacity can undermine
the public’s trust in the judiciary and raise questions about the legitimacy of
judicial review. Moreover, the use of enthymemes can allow courts to obscure
the value judgments and policy choices that inevitably inform constitutional
interpretation. By presenting their decisions as the straightforward applica-
tion of neutral principles and declining to defend their assumptions, courts

>2 See generally Richard H. Fallon, 4 Constructivist Coberence Theory of Constitutional Inter-
pretation, 100 Harv. L. Rev. 1189 (1987) (confronting the problem of ambiguous text and argu-
ing that the distinct methods of constitutional interpretation are interconnected and can point
towards, or at least not be inconsistent with, the same result).

>3 In addition to constitutional interpretation, statutory interpretation is another area of
law where enthymematic reasoning plays a significant role. When courts interpret statutes, they
often rely on unstated premises and shared understandings about the purpose of the law, the in-
tentions of the legislature, and the role of the judiciary in the interpretive process. These unstated
premises shape the court’s analysis and the ultimate meaning given to the statutory language,
even though they are rarely made explicit in the court’s reasoning. See generally William N.
Eskridge, The New Textualism, 37 UCEA L. Rev. 621 (1990).

O’ common enthymeme in statutory interpretation involves the use of canons of construc-
tion. These canons, such as the plain meaning rule, the rule against surplusage, and the ejusdem
generis rule, are often applied Ey courts as if they were neutral, quasi-scientific tools for dis-
cerning the meaning of statutory language. See generally ScorT J. SHAPIRO, LEGALITY (2011).
However, the application of these canons often involves unstated assumptions about the proper
role of the judiciary, the relative importance of text and purpose in statutory interpretation, and
the appropriate tools for discernin% legislative intent. By presenting these canons as neutral
interpretive princi%)les, courts can obscure the value judgments and policy choices that inform
their statutory analysis.

> See generally Richard A. Primus, Public Consensus as Constitutional Authority, 78 GEo.
Wash. L. 1§EV. 1207 (2010).

> See generally Paul W. Kahn, Reason and Will in the Origins of American Constitutionalism,
98 Yare L.J. 449 (1989).
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can avoid directly engaging with the contested moral and political questions
that often underlie constitutional disputes.

The enthymematic structure of constitutional interpretation also has im-
plications for the role of precedent and the development of constitutional doc-
trine over time. When courts rely on unstated premises in their constitutional
decisions, those premises can become embedded in the fabric of constitutional
law, shaping future cases even though they were never explicitly articulated.*

This process of implicit constitutional change can lead to the gradual
evolution of constitutional meaning, as new unstated premises and shared un-
derstandings replace old ones. However, it can also lead to doctrinal confusion
and inconsistency, as different courts rely on different unstated premises in
interpreting the same constitutional provisions.

Moreover, the reliance on enthymematic reasoning in constitutional in-
terpretation can make it difficult for courts to respond to changing social and
political realities. When constitutional doctrine is built on a foundation of
unstated premises and shared understandings, it can be difficult for courts to
adapt that doctrine to new circumstances without explicitly acknowledging
and defending the underlying assumptions.®” This can lead to a kind of con-
stitutional ossification, as outdated assumptions and understandings continue
to shape constitutional law long after they have lost their persuasive power or
descriptive accuracy.

Despite these challenges, the use of enthymemes in constitutional inter-
pretation is likely to remain a central feature of judicial reasoning. The broad,
open-textured language of many constitutional provisions, combined with
the need to apply them to ever-changing social and political realities, makes
some reliance on unstated premises and shared understandings inevitable. The
key, then, is for courts to be more transparent about the role of enthymemes
in their reasoning, explicitly acknowledging the unstated premises and value
judgments that inform their decisions.’® Robust public debate on constitu-
tional interpretation is not merely an academic exercise, but a fundamental
democratic practice that serves several critical functions. First, it challenges
the notion that constitutional meaning is the exclusive domain of judges and
legal experts, instead recognizing the Constitution as a living document that
derives its legitimacy from the ongoing engagement of the people it gov-
erns. Popular constitutionalism—the idea that constitutional interpretation
is a collective enterprise involving not just courts but also social movements,
political actors, and ordinary citizens—provides a crucial counterweight to
judicial supremacy.*” By inviting broader public scrutiny, we create a more dy-
namic constitutional dialogue that can expose hidden assumptions, challenge

* See generally Michael C. Dorf, Dicta and Article ITI, 142 U. Pa. L. Rev. 1997 (1994).

57 See genem//y Lawrence Lessig, Understanding Changed Readings: Fidelity and Theory, 47
Stan. L. REv. 39§y(1995).
( ;8) See generally Cass R. Sunstein, Incompletely Theorized Agreements, 108 Harv. L. Rev. 1733

1995).

> Robert Post & Reva Siegel, Popular Constitutionalism, Departmentalism, and Judicial
Supremacy, 92 CaL. L. Rev. 1027, 1028-31 (2012); see generally LARRY D. KRAMER, THE PEOPLE
TaemseLvEs: PopurLar ConsTITUTIONALISM AND JUDICIAL REVIEW (2004).
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entrenched power structures, and ensure that constitutional interpretation
reflects the lived experiences of diverse communities. This participatory ap-
proach recognizes that the Constitution’s meaning evolves through ongoing
social negotiations, not through the unilateral pronouncements of a single
institution. Moreover, public debate can surface perspectives that might oth-
erwise be marginalized in formal legal discourse, bringing to light the real-
world implications of constitutional interpretations. As Robert Post argues,
constitutional meaning is not simply declared but is continuously constructed
through complex interactions between courts, political institutions, and the
broader public.®* By opening up constitutional reasoning to wider scrutiny, we
create a more inclusive and responsive constitutional framework—one that
can adapt to changing social realities while maintaining a connection to fun-
damental principles of justice and equality.

Moreover, a greater recognition of the enthymematic structure of con-
stitutional interpretation can help to demystify the process of constitutional
decision-making, highlighting the ways in which courts draw on shared un-
derstandings and cultural values in interpreting the Constitution. This recog-
nition can help to bridge the gap between the courts and the public, fostering
a greater sense of shared ownership and participation in the process of consti-
tutional interpretation.®!

The use of enthymemes in constitutional interpretation is a central fea-
ture of judicial reasoning, reflecting the inherent challenges of applying broad
constitutional principles to complex social and political realities. While the
reliance on unstated premises and shared understandings can raise concerns
about transparency and accountability, it also allows courts to tap into the col-
lective constitutional understandings of the public, potentially increasing the
legitimacy and persuasive power of their decisions. By explicitly acknowledg-
ing the role of enthymemes in their reasoning and opening up their decisions
to greater public scrutiny and debate, courts can help to foster a more inclusive
and participatory process of constitutional interpretation. Ultimately, a greater
recognition of the enthymematic structure of constitutional interpretation can
help to deepen our understanding of the complex interplay between law, poli-
tics, and culture in shaping the meaning of the Constitution over time.

II. DoBBS AND THE PowEr oF ENTHYMEMATIC REASONING

In examining the rhetoric of judicial opinions, particularly in the context
of the Supreme Court’s decision in Dobbs v. Jackson Women’s Health Organi-
zation, | am confronted with the persistent myth of neutral legal reasoning.

80 See e.g., Robert C. Post, The Supreme Court, 2002 Term — Foreword: Fashioning the Legal
Constitution: Culture, Courts, and Law, 117 Harv. L. Rev. 4, 10-11 (2003); Robert C. Post &
Reva B. Siegel, Roe Rage: Democratic Constitutionalism and Backlash, 42 Harv. C.R.~C.L.L.Rev.
373, 379 (2007) (“Democratic constitutionalism observes that adjudication is embedded in a
constitutional order that regularly invites exchange between officials and citizens over questions
of constitutional meanin, .’%u

81 See generally Siegel, supra note 38.
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This myth, deeply ingrained in legal education and practice, posits that judi-
cial decisions are the product of objective analysis, untainted by personal bias
or ideological commitments. But this myth is just that—an ideal that few, if
any legal scholars think reflect reality, a reality where rhetorical strategies play
a crucial role in shaping legal outcomes and public perception. This insight is
not novel; legal scholars have long recognized the profound influence of rhet-
oric in judicial decision-making and legal discourse. Gerald Wetlaufer, argues
that “law is rhetoric” and that legal discourse is inherently persuasive rather
than purely descriptive or analytical.®” Wetlaufer contends that the rhetorical
nature of legal argumentation is often obscured by the law’s claims to objectiv-
ity and neutrality, creating a tension between the law’s rhetorical practices and
its professed ideals.®?

This is not a bug, but a feature of legal discourse. As James Boyd White
posits, law is fundamentally a “branch of rhetoric.” that constructs meaning
through language and argumentation.® White emphasizes the constitutive
power of legal rhetoric, arguing that it shapes not only legal outcomes but also
social realities and cultural understandings.® Any practicing attorney will be
quick to agree about the importance of audience and context in legal argu-
mentation, suggesting that legal reasoning is inherently dialectical and situ-
ated within particular social and cultural frameworks.®

Often the rhetoric of the law is analyzed through the arguments that
are made.”” And yet, potentially more important to audience reception are
the arguments that are not made—the quasi-logical arguments through the
use of the enthymeme—the rhetorical cousin to the syllogism. The relative
neglect of the enthymeme in legal scholarship represents a missed opportunity
to fully grasp the subtle ways in which judicial opinions shape legal doctrine
and public understanding of the law. By leaving crucial premises unstated,
enthymemes can make arguments appear more persuasive and self-evident
than they might otherwise be, potentially masking contestable assumptions
or value judgments®® and reinforcing the mythos of neutrality and objectivity.

62 Wetlaufer, supra note 1, at 1554.

 Id. at 1555.

# White, supra note 14, at 684.

6 Id. at 688-691.

% For an extended discussion of the importance of audience to all writing, see CHAIM
PereLMAN, THE NEw RueToric AND THE HumaniTies: Essays oN RHETORIC AND ITS
AppricaTioNs 1-8 (1979).

 While scholars have made significant contributions to our understanding of legal rheto-
ric, there remains a critical gap in the literature regarding specific rhetorical devices employed
in judicial opinions. In particular, the enthymeme—a form of syllogism in which one premise
is implied rather than explicitly stated—has been understudied as a rhetorical tool in legal dis-
course. Although Aristotle identified the enthymeme as the “substance of rhetorical persuasion,”
ARISTOTLE, supra note 24, at 3, its role in shaping judicial opinions and legal arguments has not
received sufficient attention from legal scholars. %‘his oversight is particularly striking given the
enthymeme’s potential to obscure underlying assumptions and ideological commitments within
seemingly neutral legal reasoning.

68 See Jeffrey V%/'alker, The Body of Persuasion: A Theory of the Enthymeme, 56 COLLEGE
ENcLisH 46,51-53 (1994) (discussing the persuasive power of enthymemes in general rhetorical
contexts). A more thorough examination of enthymematic reasoning in judicial opinions could
provide valuable insights into the rhetorical strategies employed by courts and the implicit values
and assumptions that underlie legal decision-making.
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The notion of judicial neutrality has long been a cornerstone of
American legal theory. The ideal of “neutral principles” in constitutional law
suggests that judicial decisions should be based on reasoning that transcends
the immediate result.®” This concept has been influential in shaping the self-
perception of the judiciary and the public’s understanding of the legal system.
However, critical legal scholars have convincingly argued that true neutrality
in legal reasoning is not only unattainable but may also serve to obscure the
inherently political nature of judicial decision-making.”

In the context of Supreme Court opinions, the myth of neutrality takes
on particular significance. These decisions, which often have far-reaching
consequences for millions of Americans, are presented as the product of dis-
passionate legal analysis. Yet, as I will demonstrate through an examination of
the Dobbs opinion, they are deeply imbued with rhetorical strategies that serve
to justify particular ideological positions while maintaining the appearance of
objectivity.

One of the most potent rhetorical tools employed in judicial opinions is
enthymematic argumentation. An enthymeme, as conceptualized by Aristotle,
is the quasi-logical counterpart to the syllogism in which one of the premises
is implied rather than explicitly stated.” In the context of legal reasoning,
enthymemes allow judges to present their arguments as logically sound while
leaving crucial assumptions unstated. This technique is particularly effective
because it engages the audience in the process of argument construction, mak-
ing them more likely to accept the conclusion.”

The Supreme Court’s decision in Dobbs v. Jackson Women’s Health Organ-
ization serves as a compelling case study in the use of enthymematic reasoning
to reshape constitutional rights. The opinion employs several interconnected
enthymemes that work together to justify its dramatic departure from estab-
lished precedent while maintaining an appearance of logical inevitability. By
dissecting these enthymemes, we can uncover the unstated premises that sig-
nificantly influence the Court’s reasoning and assess their implications for
constitutional law.

In Dobbs, Justice Alito’s majority opinion employs enthymematic ar-
gumentation to great effect. Consider, for instance, his historical argument
against the recognition of abortion as a constitutional right. Alito writes,
“[t]he inescapable conclusion is that a right to abortion is not deeply rooted in
the Nation’s history and traditions. On the contrary, an unbroken tradition of
prohibiting abortion on pain of criminal punishment persisted from the earli-
est days of the common law until 1973.77

89 See generally Herbert Wechsler, Toward Neutral Principles of Constitutional Law, 73 Harv.
L.Rev. 1 (1959).

70 See, e.g., Duncan Kennedy, Form and Substance in Private Law Adjudication, 89 Harv. L.
REev. 1685, (1976).

"' See ARISTOTLE, supra note 24, at 101-04.

72 Walker, supra note 68, at 53.

7> Dobbs v. Ichson Women’s Health Org., 597 U.S. 215, 250 (2022).
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This statement contains several enthymemes.” First, there is the un-
stated premise that rights must be “deeply rooted in the Nation’s history and
traditions” to be constitutionally protected.”” While the test itself, derived
from Washington v. Glucksberg, is explicitly stated, its application to abortion
rights relies on enthymematic argumentation that shapes the Court’s analysis
in significant ways.” Let’s unpack the main enthymemes in the opinion.

A. The Historical Rights Enthymeme

The cornerstone of Justice Alito’s majority opinion is an enthymematic
argument about the relationship between historical practice and constitutional
rights. We can reconstruct this argument as follows:

1. Major Premise (Stated): Rights not explicitly mentioned in the
Constitution must be “deeply rooted in this Nation’s history and
tradition” and “implicit in the concept of ordered liberty” to receive
constitutional protection under the Due Process Clause of the
Fourteenth Amendment.

2. Minor Premise (Unstated): A right is deeply rooted in our nation’s
history only if it has been legally recognized in all circumstances
across all time.

3. Additional Unstated Premise: Historical practices during periods of
explicit discrimination provide legitimate guidance for determining
modern constitutional rights.

4. Conclusion: Therefore, abortion is not a constitutionally protected
right.

This enthymematic structure allows the Court to frame its decision as
a natural outcome of historical analysis, presenting the revocation of abor-
tion rights as a restoration of constitutional fidelity rather than a substantive
change. However, this reasoning masks several controversial assumptions em-
bedded in the unstated premises, which, if brought to light, might challenge
the validity of the Court’s conclusion.

The major premise is explicitly stated and draws from the “deeply rooted”
standard articulated in Washington v. Glucksberg.”” In that case, the Court held

7 For a more robust analysis of the enthymematic structure in Dobbs, see generally Tanner,
supra note 20.

™ Dobbs, 597 U.S. at 231. Note that the distinction here is that Alito seems to be arguing
that Glucksberg must be applied to all rights, not just to determine whether a new right should
be acknowledged.

76 Id. at 237-39; see also Washington v. Glucksberg, 521 U.S. 702, 720-21 (1997).

7 In Glucksberg, 521 U.S. 702 (1997), the Supreme Court considered whether the Due
Process Clause of the Fourteenth Amendment protects a right to assisted suicide. The Court
employed a two-step analysis to determine whether an asserted right qualifies as a fundamen-
tal liberty interest deserving of substantive due process protection. First, it requires a “careful
description of the asserted fundamental liberty interest.” I4. at 721 (quoting Reno v. Flores, 507
U.S.292,302 (1993)). Second, it examines whether that interest is “deeply rooted in this Nation’s
history and tradition” and “implicit in the concept of ordered liberty,” such that “neither liberty
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that for a right to be protected under substantive due process, it must be
deeply rooted in the nation’s history and tradition and implicit in the concept
of ordered liberty. By applying this standard, the Court seeks to anchor consti-
tutional protections in historical precedent, thereby limiting judicial discretion
and purportedly adhering to original constitutional meanings.

However, the application of this standard to abortion rights raises ques-
tions. The Constitution does not explicitly mention many rights that are
nonetheless considered fundamental, such as the right to marry, to use contra-
ception, or to raise one’s children. These rights have been recognized through
the Court’s interpretation of the Constitution’s broad principles, particularly
those related to liberty and privacy. By emphasizing a strict historical test, the
Court potentially narrows the scope of rights protected under the Due Process
Clause.

The unstated minor premise (“A right is deeply rooted in our nation’s his-
tory only if it has been legally recognized in all circumstances across all time.”)
asserts that a right is deeply rooted only if it has been consistently legally
recognized throughout American history in all circumstances. This premise
imposes a stringent standard that few rights could meet, especially those that
have evolved over time or were previously suppressed due to societal norms or
discriminatory laws. For example, the right to interracial marriage recognized
in Loving v. Virginia was not historically accepted; laws prohibiting such

nor justice would exist if [it] were sacrificed.” Id. at 721-22 (internal quotation marks omitted)
(quoting Moore v. East Cleveland, 431 U.S. 494,503 (1977) (plurality opinion), and Palko v. Con-
necticut, 302 U.S. 319, 325-26 (1937)).

In Glucksberg, the Court concluded that the asserted right to assisted suicide was not a
fundamental liberty interest because “more than 700 years of Anglo-American common-law
tradition” condemned suicide and assisted suicide as criminal acts. Id. at 711. The Court em-
phasized that this historical approach ensures that substantive due process does not become a
mechanism for judges to impose their own moral convictions under the guise of constitutional
inter%retation. 1d. at 720-21.

he “deeply rooted” standard articulated in Glucksberg has been influential but also contro-
versial. Some scholars argue that this standard is overly restrictive and fails to account for the
dynamic nature of constitutional rights. See LAURENCE H. Tr1BE, THE INvIsIBLE CONSTITUTION
32-33 (2008) (asserting that a rigid historical approach neglects the Constitution’s capacity to
adapt to contemporary values). For instance, rights such as interracial marriage, recognized in
Loving v. Virginia, 388 U.S. 1 (1967), and same-sex intimate conduct, recognized in Lawrence
. Texas, 539 U.S. 558 (2003), were not historically protected but were nonetheless deemed fun-
damental as societal understandings evolved. See Loving, 388 U.S. at 67 (overturning anti-mis-
cegenation laws despite their historical prevalence); Lawrence, 539 U.S. at 571-72 (noting that
historical condemnation of same-sex relations does not justify infringing on personal liberty).

Furthermore, the Court’s reliance on historical traditions has been criticized for poten-
tially entrenching outdated and discriminatory practices. See Jamal Greene, The Anticanon, 125
Harv. L. Rev. 379, 380-81 (2011) (discussing how reliance on historical practices can perpetu-
ate past injustices). In Dobés, the application of the Glucksberg standard to abortion rights has
been contested on the grounds that it ignores the broader context of women’s rights and the his-
torical marginalization of women in legal and political spheres. See Reva B. Siegel, Dignity and
the Politics of Protection: Abortion Restrictions Under Casey/Carhart, 117 YaLE L.J. 1694,1735-36
(2008) (arguing that historical abortion regulations were rooted in patriarchal views that should
not dictate contemporary rights). Critics argue that strict adherence to historical practices may
reinforce injustices that the Constitution aims to remedy. See Erwin Chemerinsky, Substantive
Due Process, 15 Touro L. Rev. 1501, 1503-04 (1999) (contending that substantive due process

must evolve to protect rights essential to liberty and justice in modern society).
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marriages were prevalent for much of American history.” Similarly, the right
to same-sex intimacy, affirmed in Lawrence v. Texas, and the right to same-sex
marriage, recognized in Obergefell v. Hodges, lacked historical legal recogni-
tion.” These rights were acknowledged by the Court as fundamental despite
their absence from historical legal acceptance, reflecting an understanding
that constitutional protections can and should evolve with societal progress.
By insisting on continuous historical recognition, the Court’s unstated prem-
ise effectively excludes rights that have emerged as society’s understanding
of liberty and equality has expanded. This approach overlooks the dynamic
nature of constitutional interpretation, which allows for the development of
rights in response to changing societal values and norms.

The additional unstated premise (“Historical practices during periods of
explicit discrimination provide legitimate guidance for determining modern
constitutional rights.”) assumes that historical practices during periods of ex-
plicit discrimination are legitimate guides for determining modern constitu-
tional rights. This is particularly problematic when considering that, for much
of American history, women were denied basic political and legal rights. They
could not vote, own property independently, or participate fully in civic life.
Legal systems and societal structures were explicitly patriarchal, marginalizing
women’s autonomy and agency.®

Relying on legal traditions established during such times to define con-
temporary rights raises significant concerns. It risks perpetuating outdated
and discriminatory norms that the Constitution has since been interpreted to
reject. The Fourteenth Amendment’s Equal Protection Clause and the Nine-
teenth Amendment’s extension of voting rights to women reflect a constitu-
tional commitment to overcoming past injustices and expanding the promise
of equality.

By treating historical discrimination as a neutral or authoritative basis
for constitutional interpretation, the Court’s reasoning fails to account for the
evolution of societal values and the progress made toward gender equality.
This reliance on discriminatory historical practices undermines the legiti-
macy of using history as the sole determinant of modern rights and ignores
the Constitution’s role as a living document designed to promote justice and

liberty for all.

78 See Loving, 388 U.S. at 6 n.5 (1967) (noting that “[a]t least 41 States and the District of
Columbia have at one time or another enacted statutes prohibiting interracial marriages”).

7 See Lawrence, 539 U.S. at 568 (2003) (acknowfed ing that laws prohibiting same-sex
relations have “ancient roots”); Obergefell v. Hodges, 576 Ué 644,661 (2015) (“[I]t was not until
the mid-20th century that federal and state courts began to question and strike down laws that
imposed criminal penalties for private consensual same-sex conduct.”).

8 See generally Reva B. Siegel, She the People: The Nineteenth Amendment, Sex Equality, Feder-
alism, and the Family, 115 Harv. L. Rev. 947,952-63 (2002) (describing how, well into the twen-
tieth century, women were denied the franchise, barred from independent property ownership,
and excluded from full civic participation under a legal order that constitutionally entrenched
the family as a patriarchal institution); see generally Linpa K. KErBER, No CONSTITUTIONAL
RiguT TO BE LADIES: WoMEN AND THE OBLIGATIONS OF CrTiZENsHIP 9-12 (1998) (detailing
pervasive legal disabilities—including coverture, disenfranchisement, and exclusion from jury
service—that marginalized women’s autonomy and agency in the United States before the twen-
tieth century reform era).
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The Court’s historical approach, as framed by the enthymeme, has sig-
nificant implications for the recognition and protection of constitutional
rights. By anchoring rights exclusively in historical acceptance, the Court
limits the Constitution’s ability to address contemporary issues and adapt to
societal changes. This rigid interpretation contrasts with a more flexible un-
derstanding of the Constitution as a living document that can accommodate
new understandings of rights and liberties.

Furthermore, the historical approach may inadvertently entrench past
injustices. Many rights now considered fundamental were once suppressed
or unrecognized due to prevailing prejudices and discriminatory laws. If the
Court were to apply the same stringent historical test to other rights, protec-
tions against racial discrimination, gender inequality, and violations of per-
sonal autonomy could be jeopardized.

A nuanced examination of the history of abortion laws reveals that the
legal status of abortion has varied significantly over time.*! In the early years
of the United States, abortion before “quickening” (the first detectable fetal
movement) was generally not criminalized.® It was not until the mid-19th
century that states began enacting more restrictive abortion laws, influenced
by a combination of medical advancements, social attitudes, and professionali-
zation efforts within the medical community.*3

These restrictive laws were often intertwined with discriminatory at-
titudes toward women and efforts to control reproductive autonomy.®* The
criminalization of abortion served to reinforce traditional gender roles and
limit women’s participation in publiclife.** By the time the Fourteenth Amend-
ment was adopted, restrictive abortion laws were becoming more common, but
this historical context reflects a period of explicit discrimination rather than a
consensus on the moral or legal status of abortion.® Understanding this history
challenges the notion that there is an unbroken tradition of prohibiting

81 See generally James C. MonR, ABORTION IN AMERICA: THE ORIGINS AND EvoLuTIiON
ofF NarioNaL PoLicy, 1800-1900 (1978) (providing a comprehensive history of abortion laws
in the United States).

82 See id. at 3-4 (noting that early American abortion laws did not criminalize abortion be-
fore quickening); see also Commonwealth v. Bangs, 9 Mass. (8 Tyng) 387,388 (1812) (indicating
that ]é)re—quickening abortion was not indictable under common law).

3 See MOHR, suﬁm note 81, at 200-05 (discussing the rise of restrictive abortion laws in the
mid-19th century); Kristin Luker, Abortion and the Politics of Motherhood 23-25 (1984) (examin-
ing the influence of medical professionals on abortion legislation); see also Gonzales v. Carhart,
550 U.S. 124, 132 (2007) (acfmowledging the historical shift in abortion laws during the 19th
century).

84 'See Reva B. Siegel, Reasoning from the Body: A Historical Perspective on Abortion Regulation
and Questions of Equal Protection, 44 STAN. L. REV. 261, 277-78 (1992) (arguing that 19th-cen-
tury abortion laws were influenced by discriminatory attitudes toward women); Linpa Gorpon,
Woman’s Boby, Woman’s RicHT: BirTH CoNTROL IN AMERICA 41-42 (1976) (discussing so-
cietal efforts to control women’s reproductive autonomy).

8 See Siegel, suﬁm note 84, at 278-79 (explaining how criminalization reinforced tradi-
tional gender roles); Rosalind P. Petchesky, Abortion and Woman's Choice: The State, Sexuality, and
Reproductive Freedom 89-90 (rev. ed. 1990) (analyzing the impact of abortion laws on women's
societal roles).

8 See MOHR, su{ym note 81, at 209-10 (noting the proliferation of restrictive abortion laws
by the 1860s); Siegel, supra note 84, at 277 (highlighting the discriminatory context during the
adoption of the Fourteenth Amendment).
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abortion that can legitimately inform contemporary constitutional interpreta-
tion. It suggests that historical practices were shaped by discriminatory beliefs
and social structures that the Constitution now seeks to dismantle.*’

The Court’s reliance on history in Dobbs thus raises concerns about se-
lective interpretation. Historical records are complex and often contradictory,
reflecting a diversity of views and practices. By emphasizing certain historical
periods or legal traditions while ignoring others, the Court may present a
skewed narrative that supports a predetermined conclusion. And the interpre-
tation of historical practices without considering their context can lead to mis-
guided conclusions. Laws and societal norms from the past were influenced
by factors that may no longer be relevant or acceptable, such as racism, sexism,
and other forms of discrimination. A critical approach to history recognizes
these limitations and avoids treating historical practices as infallible guides for
contemporary constitutional interpretation. It requires an acknowledgment of
the evolving nature of societal values and the role of the Constitution in pro-
moting justice and protecting individual rights against outdated norms.

An alternative to the strict historical approach is the doctrine of “living
constitutionalism,” which interprets the Constitution as a dynamic document
that must be understood in the context of present-day realities. This perspec-
tive allows for the recognition of new rights and the expansion of existing ones
as society progresses. Under this approach, the principles enshrined in the
Constitution—such as liberty, equality, and justice—are applied to contempo-
rary issues in a way that honors the document’s enduring values while adapting
to modern circumstances. This method acknowledges that the framers could
not have anticipated all future developments and that the Constitution’s broad
language is designed to be flexible. Justice Brennan argued that the genius of
the Constitution lies in its adaptability and its capacity to meet the needs of a
changing society.® By embracing a more expansive interpretation, the Court
can ensure that constitutional protections remain relevant and effective.

In Dobbs, the Court’s insistence on continuous historical recognition as
a prerequisite for constitutional protection imposes a rigid and exclusionary

8 The Constitution has been interpreted over time to expand the protection of individual
rights, often in resa)onse to societal changes and growing recognition of injustices. The Court has
played a crucial role in this evolution, recognizing rights that promote liberty and equality even
when they lack deep historical roots. For instance, the right to privacy, although not explicitly
mentioned in the é)onstitution, has been recognized as %undamental in cases like Griswold v.
Connecticut, 381 U.S. 479 (1965), which protected the use of contraception by married couples.
This right was extended in Eisenstadt v. Baird, 405 U.S. 438 (1972), to unmarried individuals,
reflecting an evolving understanding of personal autonomy. Similarly, the Court has recognized
rights related to personal identity and relI:ltionships, as in Lawrence v. Texas, 539 U.S. 558 (2003),
and Obergefell v. Hodges, 576 U.S. 644 (2015), which acknowledged the rights of LGBTQx indi-
viduals despite historical legal prohibitions against same-sex re%ationships and marriage.

These developments illustrate that the Constitution’s protection of rights is not static but
responsive to contemporary understandings of liberty and justice. A strict historical approach,
as employed in Dobbs, risks freezing constitutional protections in a bygone era, ignoring the
progress made toward a more inclusive and equitable society.

8 See William J. Brennan, Jr., The Constitution of the United States: Contemporary Ratifica-
tion, 27 S. Tex. L. Rev. 433, 438 (1986) (“The genius of the Constitution rests not in any static
meaning it might have had in a world that is dead and gone, but in its adaptability to the crises
of human affairs.”).
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standard that disregards the evolution of rights and societal values. It over-
looks the Constitution’s capacity to adapt and expand to meet the needs of
a changing society. Moreover, relying on historical practices from periods of
explicit discrimination undermines the legitimacy of using history as the sole
guide for constitutional interpretation. It perpetuates outdated norms and ig-
nores the progress made toward equality and justice.

B.  The Public Controversy Enthymeme

The opinion’s opening declaration that “abortion presents a profound
moral issue on which Americans hold sharply conflicting views”® sets up an-
other significant enthymematic structure. This reasoning suggests that moral
disagreement diminishes the constitutional protection of a right and that such
matters should be left to the democratic process.

Reconstructed Argument:

1. Major Premise (Stated): Abortion involves profound moral
disagreement among Americans.

2. Unstated Premise: The existence of moral disagreement suggests the
absence of constitutional protection for the right in question.

3. Additional Unstated Premise: Constitutional rights should be
determined by reference to public consensus rather than protecting
individual liberties against majority views.

4. Conclusion: Therefore, abortion regulation should be left to the
democratic processes of the states.

This enthymematic structure proves powerful because it presents a con-
tentious philosophical position about the relationship between moral disa-
greement and constitutional rights as if it were self-evident. The unstated
premises about how moral controversy should affect constitutional interpreta-
tion remain unexamined yet fundamentally shape the Court’s approach.

The major premise acknowledges that abortion is a morally divisive
issue.” This is an observable fact, as public opinion on abortion has been
polarized for decades.”” However, the presence of moral disagreement alone
does not inherently inform the constitutional analysis of a right. In constitu-
tional jurisprudence, many rights protect individuals from the tyranny of the
majority, particularly in areas where moral views are contested.”” The First
Amendment, for example, safeguards freedom of speech and religion precisely

8 Dobbs v. Jackson Women’s Health Org., 597 U.S. 215, 223 (2022). The Court begins its
opinion by acknowledging the moral controversy surroundmg abortion, framing it as a central
issue in the case.

90 Id

1 See, e.g., Pew Research Center, America’s Abortion Quandary, 11 (May 6, 2022), https://
www.pewresearch. 0rg/rchglon/Z022/05/06/amer1cas abortion-quandary/ [https://perma.
cc/5C66-VBYX] (noting persistent divisions in public opinion on abortion over the years).

%2 See' W. Va. State Edp of Educ. v. Barnette, 319 U.S. 624, 638 (1943) (protecting individual
rights against majority rule).
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because these areas often involve unpopular or controversial expressions and
beliefs.”

The unstated premise implies that moral disagreement undermines the
existence of a constitutional right.” This notion is not supported by consti-
tutional principles, which often function to protect minority rights against
majority preferences.”” The Court has historically recognized that constitu-
tional rights are not subject to public consensus.” In West Virginia State Board
of Education v. Barnette, the Court upheld the right of Jehovah’s Witnesses
to refuse to salute the flag, despite widespread public support for compulsory
participation.”” Justice Jackson famously stated, “[t]he very purpose of a Bill of
Rights was to withdraw certain subjects from the vicissitudes of political con-
troversy ... [and] to place them beyond the reach of majorities and officials.”®
By suggesting that moral controversy diminishes constitutional protection, the
Court’s reasoning contradicts this fundamental principle.”

The additional unstated premise posits that constitutional rights should
be determined by public consensus rather than by safeguarding individual lib-
erties." This premise shifts the role of the Court from protecting rights to re-
flecting popular opinion.'” This approach undermines the judiciary’s function
as a check on majoritarian impulses.’ The framers designed the Constitution
to establish enduring principles that protect individual rights, even when they
conflict with the will of the majority.'® Allowing moral disagreement to dic-
tate the scope of rights risks eroding these protections.’*

The Public Controversy Enthymeme, if accepted, could have far-reaching
consequences for constitutional rights. Issues such as free speech, religious

% U.S. ConsT. amend. I; see also Texas v. Johnson, 491 U.S. 397, 414 (1989) (protecting flag
burning under the First Amendment despite its offensiveness to many)
%he unstated premise suggests that moral disagreement affects the existence of constitu-
tional rights, a notion not explicitly addressed in the opinion.
% See Barnette, 319 U.S. at 638 (emphasizing that fundamental rights are not subject to the
outcome of elections).
96 Id
97 Id
98 Id
# By implying that abortion should be left to the states due to moral disagreement, the
Court departs from the principle that constitutional rights protect individuals irrespective of
public opinion.
1% The premise that rights depend on public consensus contradicts the Constitution’s role
in safe{guardmg minority rights against majority preferences.
See City of Boerne v. Flores, 521 U.S. 507,529 (1997) (highlighting the judiciary’s role in
interpreting the Constitution 1ndependently of popular will).
02 See THE FEDERALIST No. 78 (Alexander ﬁlamllton ) (stressing the judiciary’s role as a
barrier against legislative overreach).
103 See U.S. Const. art. I1I; Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177-78 (1803)
(establishing the principle of Judlcml review to uphold constitutional limits).
104 Allowing moral disagreement to define constitutional rights undermines the judiciary’s
responsibility to protect fun§amental liberties.
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freedom, and equal protection'® often involve deep moral disagreements.'*

If moral controversy were sufficient to negate constitutional protection, many
fundamental rights could be jeopardized.! Further, relying on democratic
processes to resolve rights issues ignores the reality that legislatures are sub-
ject to political pressures and may not adequately protect minority interests.'%
The judiciary plays a crucial role in upholding constitutional principles against
such pressures.'®

An alternative approach recognizes that moral disagreement necessi-
tates a robust protection of rights. In Lawrence v. Texas, addressing the is-
sue of same-sex intimacy, Justice Kennedy emphasized that the Constitution
protects personal decisions relating to marriage, procreation, and family re-
lationships from unwarranted government intrusion, regardless of moral disa-
greement.""” This perspective aligns with the view that constitutional rights
serve as a bulwark against the imposition of majority morality on individuals’
personal choices.

The Public Controversy Enthymeme in Dobés illustrates how the Court’s
unstated premises can subtly shift the foundational principles of constitutional
law. By implying that moral disagreement diminishes constitutional protection,
the Court alters the traditional understanding of judicially-enforced rights
as safeguards against majority rule. Unpacking this enthymematic reasoning

15 The formalist objection that abortion restrictions do not violate equal protection be-
cause “men tlipically cannot get abortions” exemplifies the enthymematic reasoning central to
this analysis. This counterargument contains an unstated premise that equal protection requires
exact physiological equivalence between classes—a premise that feminist legal theory has sys-
tematically dismantled. As MacKinnon persuasively argues, the “sameness” approach to equality
fundamentally misapprehends how sex-based subordination operates: “Pregnancy and abortion
are specific to women not because the sexes are different in reproductive capacity, but because of
the way men relate to women with respect to that difference.” ll'%llen C. DuBois, Mary C. Dunlap,
Carol ]. Gilligan, Catharine A. MacEinnon & Carrie J. Menkel-Meadow, Feminist Discourse,
Moral Values, and the Law—A Conversation, 34 Burr. L. Rev. 11, 22-24 (1985). The enthymeme
of biological difference thus conceals the social construction of inequality beneath a veneer of
natural distinction.

As I discuss more fully in Part C, reframing abortion within the broader category of medical
decision-making exposes yet another enthymeme at work in the Dobbs reasoning—the unstated
premise that abortion can be categorically isolated from other bodily autonomy and medical
choice protections, rather than recognized as part of an interconnected web of liberties. This
enthymematic structure enables the Court to treat abortion as an anomaly rather than a coherent
extension of established autonomy rights, thereby obscuring the gendered dimensions of repro-
ductive healthcare regulation. When viewed within its proper medical decision-making context,
the Court’s “dissociation of concepts” becomes evident as a powerful rhetorical move that rede-
fines the parameters of constitutional protection to exclude rights primarily affecting women,
without explicitly acknowledging the equal protection implications of this categorical exclusion.

19 See Obergefell v. Hodges, 576 U.S. 644, 656-57 (2015) (recognizing same-sex marriage
amid moral disagrecments);%/Iasterpiece Cakeshop, Ltd. v. Colo. C.R. Comm’n, 584 U.S. 617,
621-25 (2018) (addressing conflicts between religious freedom and anti-discrimination laws).

17 Fundamental rights could be compromised if moral controversy were deemed sufficient
to negate constitutional protection.

108 See United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938) (suggesting that
more exacting fjudicial scrutiny is appropriate when legislation appears to conflict with specific
prohibitions of the Constitution).

19The judiciary serves as a guardian of constitutional rights, particularly for minorities who
may lack political power.

0 Lawrence v. Texas, 539 U.S. 558,571 (2003) (quoting Bowers v. Hardwick, 478 U.S. 186
(1986) (Stevens, J., dissenting)) (‘[ T]he fact that the governing majority in a State has tradi-
tionally viewed a particular practice as immoral is not a sufficient reason for upholding a law.”).
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reveals the importance of critically examining the underlying assumptions
in judicial opinions. It underscores the need for the Court to remain vigi-
lant in protecting individual liberties, particularly in areas of profound moral
disagreement.

C.  The Categorical Choice Enthymeme

A third crucial enthymematic structure in Dobbs concerns how the Court
frames the right at issue. This framing represents a powerful rhetorical choice
that shapes the entire analysis by categorizing abortion rights in isolation from
broader rights of bodily autonomy or medical decision-making.

Reconstructed Argument:

1. Major Premise (Stated): Each claimed right must be analyzed
independently based on its specific characteristics.

2. Unstated Premise: Abortion rights should be analyzed in isolation
from broader rights of privacy, bodily autonomy, or medical
decision-making.

3. Additional Unstated Premise: Rights unique to women should be
evaluated differently than rights affecting all people.

4. Conclusion: The right to abortion is fundamentally different
from other recognized privacy rights and thus does not warrant
constitutional protection.

This enthymematic structure is particularly powerful because it natural-
izes a specific way of categorizing rights while obscuring its contested nature.
By framing abortion as categorically distinct from other medical decisions or
bodily autonomy rights, the Court engages in what philosopher Chaim Perel-
man terms a “dissociation of concepts”™—a rhetorical move that redefines the
parameters of the debate to favor a particular outcome.™

The major premise asserts that each claimed right must be analyzed in-
dependently based on its specific characteristics.!? This approach suggests a
disaggregation of rights, treating each as an isolated entity rather than part of
an interconnected web of liberties. While specificity can be valuable in legal
analysis, over-fragmentation risks neglecting the broader principles underly-
ing constitutional protections. In previous cases, the Court has recognized that
certain rights, though not explicitly mentioned in the Constitution, emerge
from the penumbras and emanations of other guaranteed rights.!* For exam-
ple, the right to privacy articulated in Griswold v. Connecticut encompassed

11 See Cuaim PERELMAN & Lucie OLBrRECHTS-TYTECA, THE NEW RHETORIC: A TREATISE
ON ARGUMENTATION 412-15 (John Wilkinson & Purcell Weaver trans., Univ. of Notre Dame
Press 1969) (1958) (introducing the concept of “dissociation of concepts”in argumentation).

112 See Dobbs v. Jackson Women'’s I-Fealth Org., 597 U.S. 215, 235-36 (2022) (empha-
sizing the need to analyze rights specifically and not to extend them beyond their historical
recognition).

3 See Griswold v. Connecticut, 381 U.S. 479, 484-85 (1965) (recognizing that certain
rights are implied by the explicit guarantees of the Bill of Rights).
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decisions about contraception within marriage, drawing from various amend-
ments that collectively protect personal autonomy.’** By insisting on analyzing
abortion independently, the Court departs from this holistic approach, setting
the stage to exclude abortion from the umbrella of protected privacy rights.!"

The unstated premise that abortion rights should be analyzed in isola-
tion from broader rights of privacy or bodily autonomy is a critical rhetori-
cal move. This premise is not self-evident and requires justification, yet such
justification remains unarticulated in the majority opinion."® Historically, the
Court has linked abortion rights to the right of privacy and bodily autonomy.
In Roe v. Wade, the Court situated the right to choose abortion within the
realm of personal liberty protected by the Due Process Clause.'” Similarly,
Planned Parenthood v. Casey reaffirmed this connection, emphasizing the im-
portance of autonomy and the ability to define one’s own concept of exist-
ence.'® By isolating abortion from these broader rights, the Court effectively
narrows the scope of constitutional protection.!”” This move allows the Court
to treat abortion as an anomaly rather than a natural extension of established
liberties, facilitating its conclusion that abortion does not merit constitutional
safeguarding.

An additional unstated premise suggests that rights unique to women
should be evaluated differently than rights affecting all people. This premise
raises significant equal protection concerns. By treating a right that primar-
ily affects women as distinct and less deserving of protection, the Court risks
perpetuating gender discrimination.’” The Equal Protection Clause of the
Fourteenth Amendment prohibits states from denying any person the equal
protection of the laws.” The Court has previously recognized that laws dis-
criminating based on gender are subject to heightened scrutiny.'* By implic-
itly suggesting that rights affecting women can be treated differently without
explicitly addressing the equal protection implications, the Court sidesteps a
crucial aspect of constitutional analysis.'?

14 Id. at 48586 (finding that the right to marital privacy is protected by the Constitution).

15 See Dobbs, 597 U.S. at 25557 (distinguishing abortion from other privacy rights recog-
nized by the Court).

16" The majority opinion does not explicitly justify why abortion should be isolated from
broader privacy rights, I[Zaving this premise unstated. See generally id.

17 Roe v. Wade, 410 U.S. 113,153 (1973) (holding that the right of privacy encompasses a
woman’s decision to terminate her pregnancy).

118 Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 851 (1992) (plurality opinion)
(affirming the central holding of Roe and emphasizing personal autonomy).

19 See Dobbs, 597 U.S. at 255-57 (rejecting the notion that the right to abortion is part of a
broader right to privacy).

120 See Siegel, supra note 84, at 350-51 (arguing that abortion restrictions can perpetuate
gender inequality).

121 7J.S. Const. amend. X1V, § 1.

12 For example, in United States v. Virginia, the Court applied heightened scrutiny in
invalidating the male-only admissions policy of the Virginia Military Institute, emphasizing that
gender-based classifications must serve important governmental objectives and be substantially
related to achieving those objectives. 518 U.S. 515, 533 (1996).

12 The majority opinion in Dobbs does not address the Equal Protection Clause in its
analysis.
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In Dobbs, the Court dissociates'?* abortion from other privacy and au-
tonomy rights, presenting it as fundamentally different due to its impact on
“potential life” or the “unborn human being.”* The Court states:

What sharply distinguishes the abortion right from the rights
recognized in the cases on which Roe and Casey rely is something
that both those decisions acknowledged: abortion destroys what
those decisions call “potential life” and what the law at issue in this
case regards as the life of an “unborn human being.”'?

By emphasizing this distinction, the Court redefines the right to abortion not
as a matter of personal autonomy but as an issue involving the state’s interest
in protecting potential life.'”” This reframing shifts the analytical focus away
from the woman’s rights and towards the fetus, altering the balance that Roe
and Casey sought to strike.'”®

The categorical isolation of abortion rights has significant implications.
It undermines the coherence of privacy and bodily autonomy jurisprudence by
creating exceptions based on contested moral views.'”” This approach opens
the door for states to regulate or prohibit practices that some groups find mor-
ally objectionable, even when they implicate fundamental personal liberties.'*
Moreover, isolating abortion from other rights erodes the principle that con-
stitutional protections should not be contingent upon the popularity or moral
acceptability of the exercise of those rights.”*! Rights often protect minority
interests against majority sentiments.” By allowing moral disagreement to

124 Perelman’s concept of dissociation involves separating elements that are traditionally
linked to redefine a concept in a way that supports a particular argument. See PERELMAN &
OLBRECHTS-TYTECA, supra note 111, at 413 (explaining how dissociation separates linked con-
cepts to redefine them).

125 Dobbs, 597 U.S. at 257.

126 Jd. (quoting Roe v. Wade, 410 U.S. 113, 159 (1973)); Planned Parenthood of Se. Pa. v.
Casey, 505 [(Jl.S. 833, 852 (1992) (plurality opinion).

%7 See Dobbs, 597 U.S. at 262-63 (emphasizing the state’s interest in protecting fetal life).

128 Compare Roe, 410 U.S. at 162-64 (balancing the woman's rights with the state’s interests),
with Dobbs, 597 U.S. at 292 (prioritizing the state’s interest).

129 See L.LAURENCE H. Trie, AMERICAN CONSTITUTIONAL LAw 1343-44 (2d ed. 1988)
(discussing the dangers of allowing moral views to dictate constitutional rights).

130 See Lawrence v. Texas, 539 U.S. 558,571 (2003) (discussing why moral disapproval is not
a sufficient justification for infringing on individual liberties).

31 The Dobbs majority’s reliance on the Public Controversy Enthymeme—that moral disa-
greement signals the absence of constitutional protection—is contradicted by the Court’s rea-
soning in Obergefell v. Hodges, 576 U.S. 644 (2015). In Obergefel], the Court recognized profound
moral disagreement over same-sex marriage but expressly held that such controversy cannot
justify denying constitutional rights, emphasizing that fundamental liberties exist precisely to
shield individual freedoms from majoritarian opposition. I. at 677 (“It is of no moment whether
advocates of same-sex marriage now enjoy or lack momentum in the democratic process. The
issue before the Court here is the legal question whether the Constitution protects the right of
same-sex couples to marry.”); see also W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 638
(1943) (“One’s right to lif}é, liberty, and property . . . and other fundamental rights may not be
submitted to vote; they depend on the outcome of no elections.”).

132 See Joun Hart Evry, DEMmocracy anD DisTrusT: A THEORY OF JupICIAL REVIEW
135-36 (1980) (emphasizing the role of constitutional rights in protecting minorities).
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justify the denial of constitutional protection, the Court weakens the safe-
guard that rights provide against majoritarian oppression.'

The Court’s approach also raises concerns about gender equality.”** By
treating a right that exclusively affects women as less deserving of protection,
the decision may perpetuate systemic gender discrimination.’ It ignores the
reality that denying access to abortion disproportionately impacts women’s
health, economic status, and social equality.”®® Justice Ginsburg, in her ju-
risprudence, emphasized the interconnectedness of reproductive autonomy
and gender equality.’®” Limiting women’s control over reproductive decisions
constrains their ability to participate fully and equally in society.* By failing
to acknowledge these gendered dimensions, the Court’s reasoning neglects a
critical aspect of constitutional equality.'*

An alternative to the Court’s categorical isolation is a more integrative
approach that recognizes the interrelated nature of constitutional rights.*
This method acknowledges that rights often overlap and reinforce one an-
other, contributing to a comprehensive protection of individual liberty."* For
instance, the right to bodily integrity has been recognized in cases prohibit-
ing forced medical treatment and upholding the right to refuse life-saving
interventions." These cases highlight the principle that individuals have au-
tonomy over their bodies, a principle that logically extends to decisions about
pregnancy. By situating abortion within this broader framework, the Court
could have engaged in a more nuanced analysis that balances the state’s inter-
ests with the individual’s rights without isolating abortion as an exception.'*

The Categorical Choice Enthymeme in Dobbs illustrates how rhetori-
cal framing and unstated premises can shape constitutional interpretation.
By categorically isolating abortion from other privacy and autonomy rights,
the Court constructs an argument that appears logical but rests on contested

133 See RoNALD DwoRrkiN, FREEDOM’S Law: THE MoRAL READING OF THE AMERICAN
ConstrTuTioN 7-12 (1996) (“The clauses of the American Constitution that protect individu-
als and minorities from government are found mainly in the so-called Bill of Rights”. .. arguin
that these provisions are meant to incorporate “moral principles . . . as limits on government’s
power,” thereby shielding vulnerable groups from the preferences of electoral majorities.).

134 See Dobbs, 597 U.S. at 360-61 (2022) (Breyer, Sotomayor, and Kagan, JJ., dissenting)
(noting the impact on womens rights).

1% See Siegel, supra note 84, at 371-72 (discussing how abortion restrictions can reinforce
gender stereotypes).

1% See Lisa C. Ikemoto, Abortion, Contraception, and the ACA: The Realignment of Women's
Health,55 How. L.]. 731, 748-49 (2012) (examining the disproportionate effécts on women).

137 See Ruth Bader Ginsburg, Some Thoughts on Autonomy and Equality in Relation fo Roe v.
Wade, 63 N.C. L. Rev. 375, 382-83 (1985).

138 See id. at 385—-86 (arguing that reproductive choice is essential to women’s equality).

139 See Dobbs, 597 U.S. at 364 (Breyer, Sotomayor, and Kagan, JJ., dissenting) (criticizing the
majority for ignoring gender equality concerns).

140 See TRIBE, supra note 77, at 31-33 (advocating for an interpretive approach that considers
the Constitution’s underlying principles).

41 See Obergefell v. Hodges, 576 U.S. 644, 663-64 (2015) (recognizing that rights relating to
personal identity and autonomy are interconnected).

142 See Cruzan v. Dir., Mo. Dep’t of Health, 497 U.S. 261, 278-79 (1990) (acknowledging a
competent person’s right to refuse medical treatment).

143 See Elanned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 852 (1992) (plurality opinion)

(emphasizing the need to balance state interests with individual rights).
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assumptions.’ This approach obscures the interconnectedness of rights and
the implications for gender equality, allowing the Court to sidestep critical
constitutional questions.'® Unpacking these enthymematic structures re-
veals the underlying choices that influence judicial reasoning and highlights
the importance of transparency and critical examination in constitutional
discourse.!4

D.  The Stare Decisis Enthymeme

The Court’s treatment of precedent in Dobbs represents another signifi-
cant enthymematic structure.'” Stare decisis, the doctrine of adhering to es-
tablished precedent, is a foundational principle that promotes legal stability
and predictability."*® The Court’s reasoning in overturning Roe v. Wade'* and
Planned Parenthood of Southeastern Pennsylvania v. Casey™ relies on enthy-
mematic logic that allows it to depart from precedent while presenting the
decision as a principled correction of past errors.'!

Reconstructed Argument:

1. Major Premise (Stated): Stare decisis is not an inexorable command;
precedents may be overruled when they are egregiously wrong.'*?

1 Cf Cass R. SunsTeIN, THE ParTIAL CoNsTITUTION 99-100 (1993) (highlighting how
framing affects constitutional interpretation).

45"See Dobbs, 597 U.S. at 369-72 (Breyer, Sotomayor, and Kagan, J]., dissenting).

14 See Richard H. Fallon Jr., Constitutional Precedent Viewed Through the Lens of Hartian
Positivist Jurisprudence, 86 N.C. L. Rev. 1107, 1162 (2008) (contending that stare decisis gives
Justices “a power . . . to determine which initially erroneous precedents to enforce and which to
overrule,” so their case-by-case judgments lay bare the normative choices embedded in consti-
tutional reasoning).

W7 See generally Dobbs, 597 U.S. The Court’s decision in Dobbs represents a pivotal moment
in constitutional law, particularly concerning the application of stare gecisis.

148 See Payne v. Tennessee, 501 U.S. 808, 827 (1991) (“Stare decisis is the preferred course
because it promotes the evenhanded, predictable, and consistent development of legal princi-
ples.”). Thus, stare decisis is not merely a reflection of the correctness of prior decisions but as an
institutional commitment to legal stagility, predictability, and legitimacy. The doctrine serves as
a safeguard against judicial arbitrariness and preserves continuity, ensuring the law does not fluc-
tuate with changing court majorities. Justice Alito’s approach in Dobbs departs significantly from
this understanding, suggesting instead that stare decisis can be overridden primarily because a
prior decision is geemed incorrect. See, e.g., 597 U.S. at 231. This perspective diminishes the
independent value stare decisis holds in the judicial system. For example, in Planned Parenthood
. Casey, the Court recognized that reliance interests—specifically women’s reliance on abortion
rights to structure their lives—should weigh heavily in maintaining established precedent. See
505 U.S. 833, 855-56 (1992). By contrast, Dobbs minimizes these reliance interests, prioritizing
historical practices that themselves emerged in periods of explicit gender discrimination. See, e.g.,
Dobbs, 597 U.S. at 231. Thus, Justice Alito’s conception not only breaks from precedent but also
disru]pts the very rationale underpinning stare decisis.

4410 U.S. 113 (1973).

150505 U.S. 833 (1992).

51 In Dobbs, the majority frames its overruling of Roe and Casey as correcting a profound
constitutional error. See Dobbs, 597 U.S. at 231 (“V\i hold that Roe and Casey must be overruled
... Roe was egregiously wrong from the start.”).

152 Dobbs, 597 U.S. at 218 (“stare decisis is not an inexorable command . . .”) (internal
quotation marks omitted) (quoting Pearson v. Callahan, 555 U.S. 223,233 (2009)).
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2. Unstated Premise: The Glucksberg test, developed for recognizing
new rights, can be used to eliminate previously recognized rights.'>3

3. Additional Unstated Premise: Fifty years of reliance on a
constitutional right can be outweighed by historical practices
predating that right’s recognition.'™*

4. Conclusion: Therefore, Roe and Casey must be overruled.

This enthymematic structure allows the Court to present its departure
from precedent as a straightforward application of established principles while
masking the revolutionary nature of its approach.'*®

The major premise acknowledges that stare decisis is not absolute.”* The
Court has overruled precedents in the past when they were deemed incorrect
or unworkable, as in Brown v. Board of Education, which overturned Plessy .
Ferguson.™ The Court sets forth factors to consider when deciding whether
to overrule a precedent, including the quality of reasoning, workability, con-
sistency with other decisions, reliance interests, and changes in law or facts.'
It argues, “proper application of stare decisis required an assessment of the
strength of the grounds on which Roe was based.”™

This is a different understanding of stare decisis than I teach my law
students. Stare decisis is generally understood as an independent reason to
be consistent with prior rulings, one that does not depend on the strength of
those prior rulings. Yes, if those rulings were wrong, there are reasons inde-
pendent of stare decisis to overrule them — but stare decisis does not take this
into account. In Dobbs, the Court argues that Roe and Casey were egregiously
wrong from the start, lacked solid reasoning, and have proven unworkable due
to the contentious nature of abortion jurisprudence.'® In this sense, the Court
abandoned its “precedent about precedent”: it did not apply the precedent the
Court established in Casey regarding how to think about stare decisis.*' In
arguing that Roe and Casey were wrong from the start, the Court sidestepped
the question of whether it should be bound by its prior rulings by relitigating
Roe*

13 The Court applies the Glucksberg test, traditionally used for recognizing new fundamen-
tal rights, to assess tﬁe validity of the abortion right established in Roe and reaffirmed in Casey.
See id. at 238-40.

54T'he majority minimizes the reliance interests developed over nearly five decades, empha-
sizing historical practices instead. See id. at 287-90.

>5 By presenting its decision as a routine application of legal principles, the Court masks the
transformative impact of overturning long-standing precedent.

¢ See Payne, 501 U.S. at 828 (“Stare decisis is not an inexorable command; rather, it is a

rinciple of policy . . .”) (internal quotation marks omitted) (quoting Helvering v. Hallock, 309

%‘S. 106, 119 (1940)).

57 Brown v. Bd. of Educ., 347 U.S. 483, 494-95 (1954), overruling Plessy v. Ferguson, 163
U.S. 537 (1896), which had established the “separate but equal” doctrine.

138 See Dobbs, 597 U.S. at 268 (listing factors relevant to stare decisis analysis).

199 Id. at 234.

160 1d. at 268 (asserting that Roe was “egregiously wrong and deeply damaging”).

11 Note, The Paradox of Precedent About Precedent, 138 Harv. LH(EV. 797,801 (2025).

162 The majority’s reliance on a historically selective and problematic narrative directly
supports their narrowed interpretation of stare decisis. The Court’s thin historical account—
characterized by omissions and distortions, such as neglecting the nuances of early common
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The unstated premise involves the application of the Glucksberg test,
which requires that a right be “deeply rooted in this Nation’s history and tra-
dition” to be recognized under substantive due process.’* Glucksberg dealt with
whether the Due Process Clause protected the right to physician-assisted sui-
cide, a right not previously recognized.'** By applying the Glucksberg test to
eliminate an existing right, the Court takes an unprecedented step.!®® Tradi-
tionally, the test is used to evaluate claims for new rights, not to reassess rights
that have been established and relied upon for decades.’® This application
transforms the test into a tool for retracting rights, a move that remains un-
stated and unexplored in the opinion.®

The assumption that the Glucksberg test, originally designed to evaluate
whether to recognize new fundamental rights, is the appropriate framework
for reassessing a long-established constitutional right is a fraught one.*® This
application invites the audience to accept, without explicit justification, that a
test developed for identifying previously unrecognized rights should be used
to potentially eliminate a right that has been recognized and reaffirmed by
the Court for nearly half a century.® As Reva Siegel notes, this approach
obscures the significant shift in jurisprudential approach that this application
represents, masking it in originalism'”® Essentially, Alito treats Roe as if the
case were a matter of first impression.

The Court’s use of the Glucksberg test also involves an unstated assump-
tion about the nature of constitutional interpretation itself.!”! It implicitly ar-
gues for a form of originalism that prioritizes historical practices at the time
of the Constitution’s ratification or the Fourteenth Amendment’s adoption,

law approaches to abortion—enables the majorirﬁ to present Roe as egregiously erroneous. This
incomplete historical framework thus provides the rhetorical justification for overruling estab-
lished precedent under the guise of correcting historical error, rather than openly acknowledging
the drastic shift in legal interpretation. Consequently, the weak historical analysis is not merely
incidental but essential to the Court’s redefinition of stare decisis, serving as a critical tool to
obscure the radical nature of their decision. See Michele Goodwin, Opportunistic Originalism.:
Dobbs v. Jackson Women’s Health Organization, 2022 Sup. Ct. Rev. 111,176 (2022); see also Polina
Shvanyukova, Writing History in a Supreme Court Ruling: Evaluative Language in the Majority
Opinion Concerning Dobbs v. Jackson, 63 HERMES ~ J. Language & Commc’n Bus. 19, 19-20
(2023) (using Appraisal Theory to demonstrate how the majority’s selective evaluative wording
constructs a partisan historical narrative that rhetorically legitimates overruling Roe).

163 Washington v. Glucksberg, 521 U.S. 702, 721 (1997§ (requiring that a fundamental right
be “deeply rooted in this Nation’s history and tradition.”) (internal quotation marks omitted)
(quoting K/Ioore v. East Cleveland, 431 U.S. 494, 503 (1977)).

164 Id. at 705-06 (addressing whether the Due Process Clause includes a right to physician-
assisted suicide).

165 The application of Glucksberg to negate an existing right is unprecedented, as the test has
traditionally geen used to evaluate new claims. See Dobbs v. %ackson omen’s Health Org., 597
U.S. 215, 331-32 (2022) (Thomas, J., concurring) (suggesting reevaluation of substantive due
process precedents).

1 Cf. Obergefell v. Hodges, 576 U.S. 644, 671 (2015) (noting that history and tradition

ide but do not set the outer boundaries of substantive due process%.

197 The majority does not explicitly address the novel use of Glucksberg to overturn estab-
lished rights, leaving the move unexplored.

168 See Reva B. Siegel, Memory Games: Dobbs’s Originalism as Anti-Democratic Living Consti-
tutionalism—and Some Pathways for Resistance, 101 Tex. L. Rev. 1127, 142-43 (2022).

169 I4. at 143—44.

70 Id. at 144.

1 Dobbs, 597 U.S. at 236-41.
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rather than considering evolving understandings of liberty and privacy.'”> This
methodological choice is not explicitly defended in the opinion, but rather
presented as a natural approach to constitutional interpretation.'”® This en-
thymematic structure allows the Court to sidestep direct engagement with
competing theories of constitutional interpretation that might give greater
weight to evolving societal norms or the practical consequences of overturning
long-established precedents.'”

Furthermore, the Court’s historical analysis contains several enthyme-
matic elements. The majority opinion states, “[t]he inescapable conclusion is
that a right to abortion is not deeply rooted in the Nation’s history and tra-
ditions. On the contrary, an unbroken tradition of prohibiting abortion on
pain of criminal punishment persisted from the earliest days of the common
law until 1973.”7 This assertion contains multiple unstated premises. First,
there is the implicit assumption that the relevant historical period for deter-
mining these traditions ends before the recognition of abortion rights in Roe
v. Wade.'’® This temporal framing effectively excludes half a century of legal
precedent and social change from consideration and allows the Court to pre-
sent its analysis as comprehensive while engaging in a highly selective reading
of American legal history.'””

The additional unstated premise suggests that historical practices predat-
ing a right’s recognition can outweigh significant reliance interests developed
over half a century.’”® This premise minimizes the importance of reliance on
constitutional rights in structuring personal and societal expectations.” In
Cusey, the Court emphasized the importance of stare decisis and the reliance
interests at stake with abortion rights.”® Women had organized their lives
around the availability of abortion as a fallback in case of unintended preg-
nancy."® Overturning Roe would disrupt those expectations and undermine

oy

173 Id.

174 The strategy also allows the court to side-step engagement with the disparate effect the
decision will have on racial groups. See, Melissa Murray, Race-ing Roe: Reproductive Justice, Racial
Justice, and the Battle for Roe v. Wade, 134 Harv. L. Rev. 2025, 2092-93 (2021).

5 Dobbs, 597 U.S. at 250.

176 See id. at 248-50.

177 See Siegel, supra note 168, at 1130 (noting that the majority “defined women’s liberties
in terms of nineteenth-century norms” and thereby ‘upended a half-century of abortion law”),
1135 (observing that although Dobbs is “full of hlstory and tradition’ talk,” it pointedly omits

“the history an§ traditions o? the last half-century”), 1180 (charactenzmg the Court’s choice of
a “history-and-traditions” test as “a dramatic sh1t}t/ in governing law” that bypasses fifty years of
precedent), 1184 (explaining that the opinion “did not focus on ... the last half- century . ..but
instead focused on the mid-nineteenth century”), 1191 (concludmg that Dobbs rests on a white—
washed and selective account” of American legal history that excludes modern social change).

1178 )See Dobbs, 597 U.S. at 287-89 (downplaying reliance interests in favor of historical
analysis).

i Reliance interests are crucial in stare decisis because they reflect how individuals and so-
c1e organize their lives based on legal frameworks. See Planned Parenthood of Se. Pa. v. Casey,

U.S. 833, 855 (1992) (plurality oplmon)

180 Id. at 856 (emphasizing that “[t]he ability of women to participate equally in the eco-
nomic anc)l social life ofP the Nation has been facilitated by their ability to control their reproduc-
tive lives”).

181 Jd. (recognizing that people have organized intimate relationships and made choices in
reliance on the availability ofglbortion).
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the Court’s legitimacy because it disrupts established expectations and may
undermine the perceived legitimacy of the Court as an impartial arbiter. By
dismissing these reliance interests, the Court in Dobbs shifts the weight back
to historical practices, even when those practices reflect outdated or discrimi-
natory norms.'® This approach raises concerns about the stability of constitu-
tional rights and the potential for other established rights to be undermined.!s?

The Court’s reasoning in Dobbs departs from the traditional application
of stare decisis.”® Overruling a precedent requires more than a belief that
the prior decision was wrong; it necessitates a compelling justification that
considers the societal impact and reliance interests.'® Justice Kagan, in her
dissent in Janus v. American Federation of State, County, and Municipal Em-
ployees, warned against the dangers of discarding precedent without strong
justification, noting that such actions threaten the Court’s role as a stable and
neutral arbiter.’ The decision in Dobbs risks eroding public confidence in the
Court by appearing to be driven by changing judicial philosophies rather than
principled legal reasoning.'®

The approach taken in Dobbs raises concerns about the security of other
substantive due process rights.'®® If historical practices can override estab-
lished rights, protections for contraception (Griswold v. Connecticut),' inter-
racial marriage (Loving v. Virginia),"® and same-sex intimacy (Lawrence v.
Texas)'! could be vulnerable.

Justice Thomas, in his concurring opinion, explicitly calls for reconsidera-
tion of these precedents, suggesting that they lack a basis in the Constitution’s
text and history.’? This prospect underscores the far-reaching implications
of the Court’s reasoning and the importance of the unstated premises in its

182 By prioritizing historical practices over contemporary reliance interests, the Court risks
reinstating outdated norms. See Dobbs, 597 U.S. at 287-88. (dismissing the “novel and intangible”
reliance interests that Casey had recognized and stating that courts are better suited to guard
“concrete” interests such as property and contract rights, thereby redirecting constitutional analy-
sis away from contemporary lived realities and back toward historical practice).

18 This shift raises concerns about the potential erosion of other rights that lack deep his-
torical roots but have become integral to modern society.

184 Traditionally, the Court exercises caution in overruling precedent, particularly when sig-
nificant reliance interests are at stake. See Payne, 501 U.S. at 827.

185 See Dobbs, 597 U.S. at 262—64 (discussing the factors for overruling precedent but focus-
ing on the perceived errors in Roe and Casey).

1% Janus v. AFSCME, 585 U.S. 878, 955-56 (2018) (Kagan, J., dissenting) (“The majorirly
overruled Abood for no exceptional or special reason, but because it never liked the decision. It
has overruled Abood because it wanted to. Because, that is, it wanted to pick the winning side in
what should be—and until now, has been—an energetic policy debate.”g.

187 The appearance of decisions driven by judicial philosophy rather than legal necessity can
undermine trust in the judiciary. Wolfgang Fz‘liedmann, Legal Philosophy and Judicial Lawmaking,
61 Corum. L. Rev. 821, 835 (1961) (observing that when judges elevate their own ideological
preferences over “principled reasoning,” they risk undermining the separation of powers and
threatening the judiciary’s credibility and public confidence).

188 See Dobbs, 597 U.S. at 330-32 (Thomas, ]., concurring) (calling for reconsideration of all
substantive due process precedents).

18381 U.S. 479 (1965) (recognizing the right to privacy in marital relations, including the
use of contraception).

190388 U.S. 1 (1967) (striking down laws prohibiting interracial marriage).

1539 U.S. 558 (2003) (invalidating laws criminalizing consensual same-sex intimacy).

Y2 Dobbs, 597 U.S. at 332 (Thomas, J., concurring) (suggesting that these precedents are
“demonstrably erroneous”).
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enthymematic structure.””® But, application of Glucksberg could have even
further reaching ramifications. Thomas discusses forced sterilization, which
could potentially be brought back under this regime. As could a denial of
fertility treatments.

The Stare Decisis Enthymeme in Dobbs demonstrates how the Court’s
unstated premises facilitate a departure from established precedent while
maintaining an appearance of adherence to legal principles Because the ar-
gument rests on unstated premises, the Court facilitates a significant shift
in legal doctrine without fully addressing the implications. By applying the
Glucksberg test in a novel way and minimizing reliance interests, the Court
reshapes the doctrine of stare decisis to justify overturning Roe and Casey.'*

Unpacking this enthymematic reasoning reveals the significant shifts in
legal interpretation and the potential consequences for constitutional rights.
It highlights the need for transparent and rigorous analysis when considering
the weight of precedent and the stability of the legal system.!?

E.  Enthymeme, Syllogism and Formalism

In addition to these specific rhetorical strategies, the Dobbs opinion em-
ploys a broader rhetorical framework that I would characterize as “formalist.”
Legal formalism, with its emphasis on rule-based decision-making and the
internal logic of legal doctrine, has long been a dominant mode of legal rea-
soning in American jurisprudence.’”” While pure formalism has been widely
critiqued in legal academia,'*® its rhetorical power remains strong, particularly
in judicial opinions. The formalist rhetoric in Dobbs manifests in several ways.
First, there is the opinion’s insistence on a strict textual and historical ap-
proach to constitutional interpretation. By emphasizing the absence of an ex-
plicit right to abortion in the Constitution and the purported lack of historical
support for such a right, the opinion presents its conclusion as the result of a
straightforward application of legal principles rather than a value judgment.'”

19 The potential reevaluation of fundamental rights underscores the profound impact of the
Court’s reasoning in Dobbs.

19 The novel application of the Glucksberg test and the minimization of reliance interests
reshag)e stare decisis to support the Court’s outcome See Siegel, supra note 168, at 1137,1182.

5 This shift may signal a new approach to constitutional interpretation that could affect a
range of established rights.

% Transparent and thorough analysis is essential to ensure that changes in legal doctrine are

rounded in sound reasoning and maintain the judiciary’s integrity.

97 See Frederick Schauer, Formalism, 97 YALE L.J. 509, 544 (1988) (defining formalism as a
commitment to decide cases by authoritative rules whose validity does not depend on the deci-
sionmakers’ moral or policy judgments).

198 See, e.g., id. at 511-12 (explaining that judges often invoke formalist language to signal
neutrality and reinforce institutional legitimacyj); Morron J. Horwrtz, THE TRANSFORMATION
oF AMERICAN Law, 1870-1960: Tue Crisis oF Lecar OrTHODOXY 199-206 (1992) (docu-
menting the rise of classical formalism in late-nineteenth-century American law and its endur-
ing influence even after realist critiques).

% The formalist rhetorical framework employed by the Dobbs majority, characterized by its
strict adherence to textual and historical methodologies, is not unique to this decision. Rather,
formalism pervades many judicial opinions, particu%arly those addressing contentious consti-
tutional questions. See Pierre Schlag, Formalism and Realism in Ruins (Mapping the Logics of
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Second, the opinion employs what legal scholar Pierre Schlag calls
“normative legal thought”™—a branch of legal theory in which arguments that
appear to describe what the law is are shot through with unacknowledged
value-laden claims about what the law should be, so that the line between de-
scription and prescription all but disappears.?”® Normative legal theorists like
Schlag argue that law and other social sciences are inherently normative.”! This
approach combines normative assertions about what the law should be with
analytical claims about what the law is, often blurring the distinction between
the two.?2 In Dobbs, this manifests in the seamless transition from historical
analysis to normative claims about the proper scope of constitutional rights.

Finally, the opinion’s formalist rhetoric is evident in its treatment of prec-
edent. While acknowledging the importance of stare decisis, the opinion pre-
sents its overruling of Roe and Casey as the correction of a legal error rather
than a shift in constitutional interpretation. This framing allows the Court to
present its decision as a return to proper legal reasoning rather than a depar-
ture from established law.

The formalist rhetoric employed in Dobbs serves several purposes. It
lends an air of objectivity and inevitability to the opinion’s conclusions, po-
tentially deflecting criticism of the Court as engaging in “judicial activism.” It
also provides a framework for dismissing arguments based on the real-world
impacts of the decision, framing these concerns as outside the proper scope
of constitutional analysis. However, this formalist approach comes at a cost.
By focusing narrowly on textual interpretation and historical analysis,*® the
opinion largely sidesteps engagement with the complex social, ethical, and
public health dimensions of abortion rights. This rhetorical strategy allows
the Court to present its decision as a matter of legal technique rather than a
profound shift in the constitutional landscape with far-reaching consequences
for millions of Americans.

In the next section, I will explore how the rhetorical strategies employed
in Dobbs intersect with the broader phenomenon of facially neutral laws and
their disparate impacts. By examining how the opinion’s language and rea-
soning mask the unequal effects of overturning Roe, we can begin to develop
strategies for exposing and challenging the hidden disparities created by judi-
cial decisions.

This analysis of the rhetoric of judicial opinions, particularly as exempli-
fied in Dobbs, sets the stage for a broader discussion of how legal language can

Collapse), 95 Iowa L. Rev. 195,199-204 (2009); Schauer, supra note 197, at 510-11 (discussing
the prevalence and persistence of formalist reasoning in American jurisprudence). Recognizing
the ubiquity of formalism in judicial discourse underscores the broader necessity for rhetorical
resistance—namely, exposing and interrogating enthymematic reasoning to reveal underlying
assumptions and value judgments concealed by purported neutrality.
( 20) Pierre Schlag, Normativity and the Politics of Form, 139 U. Pa. L. Rev. 801, 812-814
1991).

21 14 at 811.

22 14, at 811-13.

25 And a narrow historical analysis at that. One that selectively omits the Founding era and
the last fifty years and ignores the history of marginalized people and a history of oppression and
domination. See Siegel, supra note 168, at 1187-91.
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perpetuate or challenge existing power structures. By developing our capacity
to critically engage with legal texts, we can work towards a more just and eq-
uitable legal system—one that recognizes the inherently rhetorical nature of
law while striving for outcomes that serve all members of society.

As we proceed, it is important to acknowledge that this rhetorical ap-
proach to legal analysis is itself not neutral. It is rooted in critical perspectives
on law and society, and it aims explicitly at challenging existing power struc-
tures and advancing the cause of social justice.?”* However, I argue that this
perspective is necessary if we are to fully grapple with the complex realities
of law in society and work towards meaningful change. By embracing a rhe-
torically informed approach to legal analysis, we open up new possibilities for
understanding and engaging with the law. We move beyond the constraints
of formalist legal reasoning to consider the broader social, political, and ethi-
cal implications of judicial decisions. In doing so, we take an important step
towards a more critical, engaged, and ultimately more just legal practice.

E The Formal Gender Equality Enthymeme

A further critical enthymeme underpinning the reasoning in Dobbs re-
volves around an unstated and problematic conception of gender equality
rooted in a “sameness” framework. Feminist legal scholars have long critiqued
the limitations of formal equality doctrines, particularly as they relate to bio-
logical differences and reproductive capacities.’® The Dobbs majority opin-
ion implicitly invokes an equality framework predicated on treating men and
women identically, disregarding essential biological and social differences—
most notably, the reality of pregnancy and reproductive autonomy—and thus
dismisses equal protection concerns.?*

This Gender Equality enthymeme can be reconstructed as follows:

Reconstructed Argument:

1. Major Premise (unstated): Gender equality requires that men and
women be treated identically under the law (“sameness” conception).

2. Additional Unstated Premise: In evaluating equality, when one group
(men) does not have or require a particular right, their absence of that
right becomes the normative baseline for assessing equal treatment.

3. Conclusion: Because men do not and cannot need abortions,
denying abortion rights to women constitutes equal, neutral, and fair
treatment under the law.

204 See, e.g. Elizabeth Berenguer, Lucy Jewel & Teri A. McMurtry-Chubb, Problematizing
Aristotle: Renovating and Remodeling Traditional Legal Rhetoric,in CRITICAL AND COMPARATIVE
RuEtToric 44 (202%).

25 See, e.g., Catharine A. MacKinnon, Reflections on Sex Equality Under Law, 100 YaLe L.J.
1281 (1991); Wendy W. Williams, The Equality Crisis: Some %eﬂectiom on Culture, Courts, and
Feminism, 7 WoMEN’s Rts. L. REp. 175 (1982).

26 Dobbs v. Jackson Women’s Health Org., 597 U.S. 215,236 (“The regulation of a medical
{Jrocedure that only one sex can undergo does not trigger heightened constitutional scrutiny un-

ess the regulation is a mere pretext to ‘effect an invidious discrimination against members of one

sex or the other.”) (quoting Geduldig v. Aiello, 417 U.S. 484, 496 n. 20 (1974)).
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This enthymematic structure is especially pernicious because it disguises
inequality behind a veneer of formal neutrality. By setting men’s lack of a need
for abortion as the standard of equality, the Court implicitly positions women’s
biological differences as legally irrelevant or as a disadvantage that women
alone must bear. Such reasoning ignores how substantive gender equality nec-
essarily involves consideration of women’s unique reproductive capacities and
the societal burdens that accompany them.?”’

Feminist critiques, articulated by scholars such as Catharine MacKinnon,
Wendy Williams, and Reva Siegel, have consistently demonstrated that this
“sameness” conception of equality systematically disadvantages women by fail-
ing to account for biological and social realities.”® Instead of promoting genu-
ine equality, the sameness standard normalizes male experiences as the default
legal standard, effectively rendering women’s distinct experiences and needs
invisible or deviant. In the abortion context, this standard inevitably imposes
disparate burdens upon women—particularly women of color and those in
lower socioeconomic strata—who disproportionately bear the physical, social,
economic, and emotional costs of pregnancy and childbearing.?’

This formalist approach further ignores the Court’s own precedent recog-
nizing that laws may violate equal protection even when they target conditions
unique to one sex. In Frontiero v. Richardson, Justice Brennan acknowledged
how ostensibly neutral classifications can perpetuate “romantic paternalism”
that, “in practical effect, put women, not on a pedestal, but in a cage.?’’ The
unstated premise in abortion restrictions—that the state may regulate female
reproductive capacity in ways unimaginable for male bodies—reveals not nat-
ural difference but rather what Ann Scales identifies as the use of biological
differences as a justification for inequality.”’’ The enthymematic structure of
this argument functions precisely by obscuring its most contestable premise:
that biological difference legitimates differential treatment, rather than de-
manding heightened scrutiny of laws that uniquely burden one sex’s bodily
autonomy and economic freedom.?’? The Court accomplishes this sleight of
hand first by implicitly assuming that laws cannot violate equal protection
if they operate on conditions unique to only one sex, and then by assuming
that one group’s (men’s) lack of needing a right to an abortion is the baseline
standard against which all groups’rights should be judged.

By relying implicitly on the Gender Equality enthymeme, the Dobbs
Court evades addressing the real, gendered impacts of eliminating abortion
protections. This rhetorical choice masks the inherently unequal consequences
under a formally neutral legal standard. In doing so, the Court exemplifies

27 Siegel, supra note 84, at 377.

208 MacKinnon, ls\;tfz)m note 205, at 1281-85; Williams, supra note 205, at 377-78.

29 See generally MicHELE GoopwiN, PoLicing THE Woms: INvisiBLE WOMEN AND THE
CRrIMINALIZATION OF MoTHERHOOD (2020); Kriara M. Bripces, PoverTy oF Privacy
Ricurs, (2017).

20411 U.S. 677, 685 (1973).

21 See Ann C. Scales, Towards a Feminist Jurisprudence, 56 INp. L.J. 375, 435-36 (1981).

212 See generally Christine Littleton, Reconstructing Sex Equality, 75 CaL. L. Rev. 1279
(1987); Siegel, supra note 84.
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precisely the rhetorical maneuvering that facially neutral laws often use to
conceal disparate impacts—a topic explored more fully in the subsequent
section.

Thus, by recognizing and exposing this unstated Formal Gender Equal-
ity enthymeme, we more clearly see how judicial rhetoric can obscure pro-
found inequalities behind claims of neutrality, directly setting the stage for
the analysis of facially neutral laws and their disparate impacts in Section IV.

IV. FaciarrLy NeuTraL Laws AND DispArRATE IMPACT

The concept of facially neutral laws—those that appear non-
discriminatory on their surface but may have disproportionate effects on
certain groups—is central to understanding the subtle ways in which legal sys-
tems can perpetuate inequality. In this section, I will explore the phenomenon
of facially neutral laws and their disparate impacts, using the Dobbs decision as
a lens through which to examine this broader issue. I will also delve into how
the opinion’s focus on fetal interests, rather than maternal impacts, represents
a significant shift from the more balanced approach in Roe.

A. Definition and Examples of Facially Neutral Laws

Facially neutral laws are those that do not explicitly discriminate against
any particular group but may nonetheless may have a disproportionate im-
pact on certain populations.?”® These laws maintain an appearance of equality
while potentially reinforcing or exacerbating existing social disparities. The
concept of facial neutrality is closely tied to the Equal Protection Clause of
the Fourteenth Amendment, which prohibits states from denying any person
within their jurisdiction the equal protection of the laws.

Examples of facially neutral laws with disparate impacts abound in
American legal history. In the realm of voting rights, for instance, literacy
tests, poll taxes, and grandfather clauses were ostensibly neutral measures
that disproportionately disenfranchised African American voters.?’* In the

3 See, Charles R. Lawrence 111, The Id, the Ego, and Equal Protection: Reckoning with Un-
conscious Racism, 39 StaN. L. Rev. 317, 322-24 (1987) (Facially neutral laws and practices may
result in discriminatory effects due to unconscious biases, leading to a disproportionate impact
on certain racial groups.); Reva B. Siegel, Discrimination in the Eyes of the Law: How “Color
Blindness” Discourse Disrupts and Rationalizes Social Stratification, 88 CaL. L. Rev. 77, 83 (2000)
(Even without explicit discriminatory intent, laws that are neutral on their face can perpetu-
ate inequality by gisproportionatcly affecting marginalized populations.); Ian F. Haney Lé{ez,
Institutional Racism: Judicial Conduct and a New Theory of Racial Discrimination, 109 YALE L.J
1717,1725-27 (2000) (Facially neutral policies can produce racially disparate outcomes due to
systemic biases embedded within institutions, affecting certain populations more than others.).
gut see, Yick Wo v. Hopkins, 118 U.S. 356, 373-74 (1886) (“Though the law itself be fair on its
face and impartial in appearance, yet, if it is applied and administered by public authority with an
evil eye and an unequ Eand, so as practically to make unjust and illegal discriminations between
persons in similar circumstances, . . . the denial of equal justice is still within the prohibition of
the Constitution.”).

24 Virginia E. Hench, The Death of Voting Rights: The Legal Disenfranchisement of Minority
Voters, 48 Case W. Res. L. Rev. 727, 735-36 (199%).
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criminal justice system, sentencing guidelines for crack and powder cocaine,
while facially neutral, resulted in significantly harsher penalties for Black
defendants.?®®

The challenge posed by facially neutral laws lies in their ability to main-
tain systems of inequality while appearing to conform to principles of equal
treatment. This phenomenon has been extensively studied in the context of ra-
cial discrimination, but it applies equally to other forms of systemic inequality,
including those based on gender, disability, and other protected characteristics.

B.  The Problem of Disparate Impact

The disparate impact doctrine, which emerged from the Supreme Court’s
decision in Griggs v. Duke Power Co. (1971), recognizes that practices that are
facially neutral but result in disproportionate effects on protected groups can
constitute unlawful discrimination. However, the application of this doctrine
has been limited, particularly in constitutional law. Washington v. Davis (1976)
established that, for the purposes of the Equal Protection Clause, plaintiffs
must prove discriminatory intent rather than merely demonstrating disparate
impact.

This focus on intent rather than effect has made it increasingly difficult
to challenge facially neutral laws that perpetuate systemic inequalities. As le-
gal scholar Reva Siegel has argued, this approach fails to account for the ways
in which discriminatory attitudes can be encoded in ostensibly neutral policies
and practices.?'¢

The problem of disparate impact is particularly acute in the context of
reproductive rights. Policies that restrict access to abortion and other repro-
ductive health services, while often framed in neutral terms of fetal protection
or medical regulation, disproportionately affect women, especially those from
marginalized communities.?’” These impacts extend beyond the immediate
question of abortion access to encompass broader issues of economic opportu-
nity, educational attainment, and public health.?'8

25 Michael Tonry, Racial Politics, Racial Disparities, and the War on Crime. Crime &
Delin?uemy, 40 Sace J. 475, 488 (1994).

16 Siegel, supra note 168, at 1130.

217 Taws restricting access to reproductive care disproportionately affect women, especially
those from marginalized communities. Recent data reveals the compl};x demographics of abor-
tion patients: Black and Latinx individuals each represent 29-30 percent of abortion patients,
highlighting the significant impact on communities of color. Guttmacher Institute, Reasons for
Abortion, Fact Sheet (June 2024). Critically, 41 percent of people obtaining abortions had an
income below the federal poverty level, with an additional 30 percent having incomes between
100-199 percent of the federal poverty level. Id. The Turnaway Study provides crucial insight
into the long-term consequences of abortion denial, demonstrating that women denied abor-
tions were three times more likely to be below the federal poverty line and four times more likely
to be unemployed compared to those who obtained abortion care. Diana Greene Foster et al.,
Socioeconomic Outcomes of Women Who Receive and Women Who Are Denied Wanted Abortions in the
United States, 108 Am. ]. Pus. HEarTH 407, 412-15 (2018).

28 The socioeconomic consequences of restricted reproductive choices are profound.
The abortion landscape has shifte(ci1 dramatically since the Dobbs decision, with the number
of clinician-provided abortions increasing by 11 percent from 2020 to 2023, reaching an es-
timated 1,037,000 procedures. Guttmacher Institute, supra note 217. More than half of those
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C. How Dobbs Exemplifies This Issue

The Dobbs decision, in overturning Roe v. Wade, provides a stark illus-
tration of how facially neutral legal reasoning can mask profoundly unequal
impacts. While the majority opinion frames its analysis in terms of constitu-
tional interpretation and historical tradition, the practical effects of the deci-
sion fall disproportionately on women, particularly those from disadvantaged
backgrounds.

The opinion’s emphasis on the lack of explicit constitutional protection
for abortion rights, coupled with its historical analysis of abortion regulation,
presents a facade of neutrality. Justice Alito writes, “The Constitution makes
no reference to abortion, and no such right is implicitly protected by any con-
stitutional provision.”" This framing suggests that the Court is simply apply-
ing neutral principles of constitutional interpretation, rather than making a
value judgment about the relative rights of women and fetuses.

However, this ostensibly neutral approach obscures the gendered nature
of the abortion question. By treating abortion as a gender-neutral medical pro-
cedure, the opinion makes men’s lack of needing abortions the baseline against
which equality is measured and fails to grapple with the unique burdens that
unwanted pregnancies and forced childbirth impose on women. This elision
of gender is particularly striking given the opinion’s acknowledgment of the
“modern developments” that have changed the context of abortion, including
“the development of adoption laws and procedures, and the growth of foster
care and family leave.” These developments, while important, do not funda-
mentally alter the gendered nature of pregnancy and childbirth.

Moreover, the opinion’s historical analysis, while presented as an objec-
tive inquiry into legal traditions, fails to account for the historical context of
abortion restrictions. Many of the laws cited in the opinion were enacted dur-
ing periods when women lacked basic political and economic rights, including
the right to vote. By treating these historical prohibitions as evidence of a
longstanding tradition against abortion rights, the opinion implicitly endorses
a legal framework that was deeply rooted in gender inequality.

The disparate impact of the Dobbs decision extends beyond its immedi-
ate effect on abortion access. By removing federal constitutional protection for
abortion rights, the decision opens the door to a patchwork of state regula-
tions that will disproportionately affect low-income women and women of
color. These groups, who already face significant barriers to healthcare access,

obtaining abortions (55 percent) had previously given birth, underscoring the complex personal
circumstances drlvmg these decisions. Id. The Turnaway Study provides critical evidence of the
long-term economic impacts, revealing that women denied abortions experienced 31gn1ﬁcant
economic hardship, with reduced educational attainment and increased likelihood of remainin,
in poverty. Foster et al., .rqum note 217, at 412-15. The out-of-state travel burden has intensified,
with the proportion of abortion patients traveling to other states increasing from 9 percent in
2020 to 17 percent in 2023—representing over 166,000 patients. Guttmacher Institute, supra
note 217.
29 Dobbs v. Jackson Women's Health Organization, 597 U.S. 215,231 (2022).
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will be most impacted by the need to travel across state lines for abortion ser-
vices or to carry unwanted pregnancies to term.??

Furthermore, the decision’s potential implications for other privacy-
based rights, including contraception and same-sex marriage, suggest that its
disparate impacts may extend far beyond the immediate question of abortion.
While the majority opinion attempts to cabin its reasoning to the specific
issue of abortion, the underlying logic—that rights must be deeply rooted in
history and tradition to receive constitutional protection—could potentially
be applied to other areas of personal autonomy that disproportionately affect
marginalized groups. Justice Thomas’s concurrence in Dobbs explicitly dem-
onstrated this potential for broader rights erosion, through reconsideration
of other substantive due process precedents, including those protecting con-
traception (Griswold), same-sex intimacy (Lawrence), and same-sex marriage
(Obergefell).*' Reva Siegel argues that such reasoning can rapidly transform
from a seemingly narrow legal principle to a broad mechanism of social con-
trol, particularly targeting women’s reproductive capabilities,?”? which threat-
ens not just abortion rights, but the fundamental principle of bodily autonomy,
potentially subjecting women to heightened surveillance and legal scrutiny
throughout pregnancy and potentially even beyond. Thomas’s concurrence
underscores the vulnerability of established privacy rights, suggesting a judi-
cial willingness to systematically dismantle protections for personal and inti-
mate decisions that have been considered settled law for decades.

D.  The Shift in Focus: Fetal Interests vs. Maternal Impact

A crucial aspect of the Dobbs decision that warrants closer examination
is its marked shift in focus from the balanced approach of Roe v. Wade to a
heightened emphasis on fetal interests at the expense of maternal impacts.
This shift represents not only a change in legal reasoning but also a profound
realignment of how the Court conceptualizes the abortion issue.

In Roe, the Court explicitly acknowledged the competing interests at
stake in the abortion debate. Justice Blackmun’s opinion recognized both
the woman’s right to privacy, which it found encompassed the abortion deci-
sion, and the state’s interests in protecting potential life and maternal health.

20 By rcmovini federal constitutional protection for abortion rights, the decision opens the

door to a patchwork of state regulations that will disproportionately affect low-income women
and women of color. The impact is stark: as of March 2024, fourteen states have total abor-
tion bans, eliminating the sixty-three clinics that previously existed in those states. Guttmacher
Institute, supra note 217. Medication abortions ﬁave become increasingly critical, accounting
for 63 percent of clinician-provided abortions in states without total bans in 2023, up from
53 percent in 2020. Id. The Turnaway Study demonstrates the profound economic consequences
of abortion denial, showing that women t)(')rced to carry pregnancies to term experience long-
term economic setbacks, including reduced earning potential and increased likelihood of poverty.
Foster et al., supra note 217, at 412-15. Moreover, payment challenges persist, with 53 percent of
patients paying out of pocket and only 30 percent using Medicaid for abortion care. Guttmacher
Institute, supra note 217.

21 Dobbs, 597 U.S. 215 (Thomas, J., concurring)

22 Siegel, supra note 77, at 1641-45.
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The trimester framework established in Roe was an attempt to balance these
competing interests, allowing for greater state regulation as the pregnancy
progressed and the state’s interest in potential life became more compelling.

The Court in Roe stated: “We, therefore, conclude that the right of per-
sonal privacy includes the abortion decision, but that this right is not unquali-
fied and must be considered against important state interests in regulation.”??
This approach recognized the complex nature of the abortion issue and at-
tempted to craft a solution that respected both women’s autonomy and the
state’s interest in fetal life.

In contrast, the Dobbs opinion largely sidesteps the question of women’s
bodily autonomy and the real-world impacts of forced pregnancy and child-
birth. Instead, it focuses heavily on the state’s interest in protecting fetal life,
which it presents as the primary consideration in abortion regulation. Justice
Alito writes, “What sharply distinguishes the abortion right from the rights
recognized in the cases on which Roe and Casey rely is something that both
those decisions acknowledged: Abortion destroys what those decisions call
‘potential life’ and what the law at issue in this case regards as the life of an
‘unborn human being.”***

This shift in focus has several important implications. By emphasiz-
ing fetal interests over maternal impacts, the Dobbs opinion implicitly deval-
ues women’s bodily autonomy and right to make decisions about their own
healthcare. This represents a significant departure from the recognition of
women’s privacy rights in Roe. The focus on fetal life presents abortion as a
simple moral question rather than a complex issue involving bodily autonomy,
public health, and social equity. This framing ignores the multifaceted reasons
why women seek abortions and the diverse contexts in which these decisions
are made.

By concentrating on fetal interests, the opinion pays insufficient attention
to the physical and mental health risks associated with forced pregnancy and
childbirth. This oversight is particularly glaring given the United States’ high
maternal mortality rates, especially among women of color.?”® The opinion’s
focus on fetal life also fails to adequately consider the socioeconomic impacts
of unwanted pregnancies on women, including effects on education, career
advancement, and economic stability. The Court’s intensified focus on fetal
interests directly exacerbates the disparate impacts on women, particularly
marginalized women, by subordinating maternal health, economic stability,
and social equality to the abstract state interest in potential life. This rhetori-
cal shift, by positioning fetal rights as paramount, masks and deepens existing
gendered inequalities—compounding the disproportionate burdens borne by
women who already face significant barriers to reproductive healthcare access.

223 Roe v. Wade, 410 U.S. 113, 154 (1973).

2% Dobbs, 597 U.S. at 257.

*Data  from the Pregnancy Mortality Surveillance System, Ctrs. For Disease
ControL & Prev., (Jan. 30, 2025), https://www.cdc.gov/maternal-mortality/php/pregnancy-
mortality-surveillance-data/index.htmlPcove-tab=1 [https://perma.cc/ZT4D-546K] (showing
that maternal mortality rates for Black women are more than twice as high as the national aver-
age, and more than three times as high as those of White women).
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Moreover, by prioritizing fetal interests, the opinion opens the door for
states to impose expansive restrictions on abortion, potentially including in
cases of rape, incest, or serious health risks to the mother. This potential for
far-reaching limitations on abortion access underscores the profound shift in
legal reasoning represented by the Dobbs decision, moving away from the more
balanced approach of Roe and towards a framework that could significantly
curtail reproductive rights.

The contrast between Roe’s balanced approach and Dobbs’s fetal-centric
focus is stark. In Roe, the Court recognized that “the word ‘person,’as used in
the Fourteenth Amendment, does not include the unborn.”??¢ This recogni-
tion allowed for a nuanced approach that weighed fetal interests against wom-
en’s rights. Dobbs, on the other hand, seems to elevate fetal interests to a status
that potentially outweighs all other considerations. This shift is not merely a
matter of legal doctrine; it represents a fundamental reframing of the abor-
tion issue that has profound implications for women’s rights and public health
policy. By focusing primarily on fetal interests, the Dobbs opinion provides a
legal framework that could justify wide-ranging restrictions on abortion ac-
cess, potentially including in cases where continued pregnancy poses serious
health risks to the mother.??’

Moreover, this fetal-centric approach fails to grapple with the complex
realities of pregnancy and childbirth in contemporary society. It does not ac-
count for the diverse reasons why women seek abortions, including financial
instability, lack of partner support, existing childcare responsibilities, or health
concerns. By reducing the abortion question to a matter of fetal protection, the
opinion overlooks the myriad ways in which forced pregnancy and childbirth
can impact women lives, health, and futures.

The focus on fetal interests also raises troubling questions about the sta-
tus of pregnant women under the law. If fetal interests can override women’s
fundamental rights to bodily autonomy and medical decision-making, what
other restrictions on pregnant women’s behavior might be justified? This line
of reasoning could potentially lead to increased surveillance and regulation
of pregnant women’s activities, further eroding their autonomy and privacy
rights.

Furthermore, the emphasis on fetal interests in Dobbs represents a de-
parture from the Court’s typical approach to balancing competing rights and
interests. In other areas of constitutional law, the Court has generally been
reluctant to allow speculative state interests to override established individual
rights. The willingness to do so in the context of abortion suggests an excep-
tionalism that is difficult to reconcile with broader principles of constitutional
interpretation.

The shift from Roe’s balanced approach to Dobbs’s fetal-centric focus also
has implications for how we understand the role of the Court in adjudicating

226 Roe, 410 U.S. at 158.

227 And in fact, the lack of distinction between a fetus—which, under most definitions, has
not achieved personhood—and a woman—who has lived a life; made plans for her future; and
upon whom some may rely for love, affection, and financial resources—does a disservice to the
idea of personhood.
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complex social issues. Roe’s trimester framework, while criticized for its spec-
ificity, represented an attempt to craft a nuanced solution to a contentious
social problem.*?® Dobbs, in contrast, adopts a more absolutist approach that
leaves little room for balancing competing interests or adapting to changing
social circumstances.

This change in focus underscores the importance of critically examining
the rhetorical strategies employed in judicial opinions. The Dobbs majority
presents its fetal-centric approach as a neutral application of constitutional
principles, but a closer examination reveals it to be a significant departure
from previous approaches to abortion rights that carries profound implica-
tions for women’s autonomy and equality.

The Dobbs decision’s shift in focus from a balanced consideration of ma-
ternal and fetal interests to a primary emphasis on fetal protection represents a
significant and troubling development in abortion jurisprudence. This change
not only undermines women’s reproductive rights but also sets a precedent for
privileging speculative state interests over established individual rights. As we
grapple with the implications of Dobbs, it is crucial to recognize and critically
examine this shift in focus, understanding it as part of a broader pattern of
facially neutral reasoning that can mask profoundly unequal impacts.

The analysis of Dobbs through the lens of facially neutral laws and dispa-
rate impact reveals the complex ways in which legal reasoning can perpetuate
systemic inequalities. While the opinion presents itself as a neutral applica-
tion of constitutional principles, its practical effects fall disproportionately on
women, particularly those from marginalized communities. This disparity is
turther exacerbated by the opinion’s focus on fetal interests at the expense of
maternal impacts, representing a significant departure from the more balanced
approach of Roe v. Wade.

As we move forward, it is crucial to develop strategies for exposing and
challenging the disparate impacts of facially neutral laws and judicial opinions.
This requires not only a critical examination of legal texts but also a broader
consideration of the social, economic, and health impacts of legal decisions. By
centering the experiences of those most affected by these laws and decisions,
we can work towards a more equitable and just legal system.

In the next section, I will propose strategies for rhetorical resistance to
judicial opinions like Dobbs, emphasizing the importance of centering affected
communities in legal discourse and developing new frameworks for under-
standing and challenging facially neutral laws with disparate impacts.

IV. StraTEGIES FOR RHETORICAL RESISTANCE

In light of the analysis of the Dobbs decision and its exemplification of
how facially neutral laws can have disparate impacts, it is crucial to develop

228 Trimesters may seem like an odd choice from a legal perspective, but that is the point.
They were rooted in real-life consequences. There is a di%ference in viability that, at the time
of the Roe decision, mapped broadly onto trimesters. Viability may not be an important legal
concept, but it is an important practical one.
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effective strategies for rhetorical resistance. This section will explore various
approaches to challenging and reframing judicial opinions, with a particular
focus on centering the voices and experiences of affected communities.

A Exposing Unstated Premises in Judicial Opinions

One of the most potent tools for rhetorical resistance is the system-
atic exposure of unstated premises in judicial opinions. As discussed earlier,
enthymemes—arguments with unstated premises—are frequently employed
in legal reasoning to make arguments seem more persuasive and inevitable
than they actually are. By bringing these hidden assumptions to light, we can
challenge the seeming neutrality and objectivity of judicial opinions.

In the context of Dobbs, a critical approach to exposing unstated prem-
ises requires careful examination and questioning of several key assumptions
underlying the Court’s reasoning. One such assumption is the idea that rights
must be “deeply rooted in history and tradition” to be constitutionally pro-
tected. This premise, central to the Court’s application of the Glucksberg test
in Dobbs, merits rigorous scrutiny. It raises fundamental questions about the
nature of constitutional rights and the Court’s role in interpreting them. If we
accept this premise, how do we account for the evolution of societal norms
and values over time? Does this approach effectively freeze constitutional in-
terpretation at a particular historical moment, potentially enshrining outdated
prejudices and inequalities? Moreover, whose history and whose traditions are
we considering? The history of legal rights in the United States is largely
a history of gradual expansion, often in the face of entrenched opposition.
Many rights we now consider fundamental were not “deeply rooted in history
and tradition” at the time they were recognized. Consider the right to marry
across racial lines, which was explicitly prohibited in numerous states until
Loving v. Virginia in 1967.2* Prior to this landmark decision, interracial mar-
riage was banned in forty-one states, reflecting a deeply entrenched histori-
cal tradition of racial segregation and discrimination. Yet the Supreme Court
recognized the fundamental right to marry as transcending these historical
limitations, holding that marriage is a basic civil right essential to individual
liberty. Similarly, the right to use contraception, first recognized in Griswold v.
Connecticut, challenged long-standing legal and social prohibitions.?® Before
1965, many states criminalized the use of contraceptives, even within mar-
riage, based on moral and religious grounds that were deeply rooted in his-
torical practice. The Court’s decision to protect this intimate personal choice
demonstrated that constitutional rights are not frozen in historical amber but
can evolve to recognize individual autonomy. Similarly, the right to raise one’s
children, articulated in Pierce v. Society of Sisters, protected parents’ liberty to

22388 U.S. 1, 6-7 (1967) (striking down laws prohibiting interracial marriage and noting
that such laws were widespread across the United States).
#0381 U.S. 479, 485-86 (1965) (recognizing a constitutional right to privacy that protects

the use of contraception).
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direct their children’s education against state-mandated schooling.”! These
judicially recognized rights illustrate how fundamental liberties often emerge
by challenging, rather than conforming to, prevailing historical traditions. The
Court’s role is not to calcify past practices but to interpret and incorporate the
Constitution’s broad principles of liberty and equality in ways that respond to
changing social understandings and protect individual dignity.

Another critical assumption underlying the Dobbs decision is that his-
torical prohibitions on abortion reflect a societal consensus rather than the
imposition of particular moral or religious views. This premise deserves careful
examination and challenge. A nuanced historical analysis reveals that attitudes
towards abortion have been far more complex and varied than the Court’s
opinion suggests. Early American common law, for instance, generally did
not prohibit abortion before “quickening” (the point at which fetal movement
could be felt), and many of the stricter abortion laws in the 19th century were
driven by specific professional and religious interests rather than broad soci-
etal consensus. By questioning this assumption, we can highlight the Court’s
selective use of history and argue for a more comprehensive understanding of
the historical context surrounding abortion regulation. This approach could
involve bringing to light historical evidence of women’s efforts to control their
tertility, the varied religious and cultural attitudes towards abortion through-
out American history, and the complex social and economic factors that have
shaped abortion practices and policies over time.

A third crucial premise that demands scrutiny is the notion that fetal
interests should take precedence over women’s bodily autonomy and health.
This assumption, while not explicitly stated in the Dobbs opinion, underpins
much of its reasoning. By prioritizing the state’s interest in protecting poten-
tial life over women’s fundamental rights to privacy and bodily autonomy, the
Court effectively subordinates women’s constitutional rights to fetal interests.
This premise raises profound questions about gender equality under the law
and the extent to which the state can compel individuals to use their bodies
in service of others. Challenging this assumption involves highlighting the
unique physical, emotional, and social burdens of pregnancy and childbirth,
and arguing for a legal framework that fully recognizes women’s autonomy
and equality. It also requires addressing the broader implications of this prem-
ise for women’s status under the law. If the state can compel women to carry
pregnancies to term, what other impositions on bodily autonomy might be
justified? By exposing and questioning this underlying assumption, we can ar-
gue for a more balanced approach that fully considers the rights and interests
of women alongside any state interest in fetal life.

By exposing these unstated premises, we create space for critical engage-
ment with the opinion’s reasoning. This approach allows us to challenge not
just the conclusion of the opinion, but the very framework within which it
operates. Unpacking the unstated premises in legal argument can reveal the
ideological commitments that underlie seemingly neutral legal principles.

#1268 U.S. 510,534-35 (1925) (protecting parents’ right to direct their children’s education

as a fundamental liberty interest).
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B.  Centering Affected Communities in Legal Discourse

A crucial strategy for resisting the disparate impacts of facially neutral
laws is to center the voices and experiences of affected communities in le-
gal discourse. This approach, rooted in critical race theory and feminist legal
theory, seeks to challenge the law’s claims to neutrality by highlighting its
real-world effects on marginalized groups.

In the context of abortion rights, centering affected communities in legal
discourse involves several crucial strategies. One key approach is amplifying
the stories of women who have sought or been denied abortions, particu-
larly those from low-income backgrounds or communities of color. These
narratives provide powerful, firsthand accounts of the real-world impacts of
abortion restrictions, humanizing what can often become an abstract legal
debate. By bringing these experiences to the forefront, legal arguments can be
grounded in lived realities rather than theoretical constructs. This approach
not only strengthens the persuasive power of legal advocacy but also helps to
counteract the often decontextualized and depersonalized nature of judicial
opinions. These narratives can offer a means of testing the excluded experi-
ence of the socially marginalized against the assertions of conventional legal
doctrine and can illuminate the complex decision-making processes women
undergo, the varied circumstances that lead to seeking abortion care, and the
profound consequences of being denied such care. They can reveal how abor-
tion restrictions intersect with other forms of systemic inequality, demonstrat-
ing that the right to abortion is not just about individual choice but about
broader issues of social justice and equity.

Another critical strategy is incorporating empirical research on the socio-
economic impacts of abortion restrictions into legal arguments. This approach
brings rigorous, data-driven analysis to bear on legal reasoning, providing a
solid evidentiary basis for arguments about the effects of abortion restrictions.
Such research can demonstrate the wide-ranging consequences of limiting
abortion access, from economic impacts on women and families to broader
societal effects on poverty rates, educational attainment, and workforce par-
ticipation.”? As a 2018 study has shown, women who are denied abortions
face significant economic hardships and are more likely to live in poverty years
later.”® By integrating this empirical evidence into legal arguments, advo-
cates can challenge the often narrow focus of judicial reasoning on abstract
legal principles, forcing a consideration of the concrete, measurable impacts
of abortion restrictions. This strategy can be particularly effective in counter-
ing arguments that downplay the significance of abortion rights or that frame
abortion solely as a moral issue rather than a complex social and economic
one. Moreover, empirical research can help to expose the disparate impacts
of abortion restrictions on different communities, strengthening arguments

32 See Anna Bernstein & Kelly M. Jones, The Economic Effects of Abortion Access: A Review of
the Evidence 2 (Inst. for Women’s goly Rsch., Working Paper No. C486, 2019).
3 Foster et al., supra note 217, at 407-13.
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based on equal protection and highlighting the intersectional nature of repro-
ductive rights issues.

Engaging with community organizations and advocacy groups is another
crucial element in centering affected communities in legal discourse around
abortion rights. This engagement ensures that legal strategies align with the
needs and priorities of those most impacted by abortion restrictions. By col-
laborating closely with grassroots organizations, legal advocates can gain in-
valuable insights into the on-the-ground realities of accessing reproductive
healthcare, the specific barriers faced by different communities, and the most
pressing concerns of those directly affected by abortion laws. This approach
embodies what Gerald Lépez terms “rebellious lawyering,” which “grounds its
work in the lives and in the communities of the subordinated themselves.”?*
Such engagement can lead to the development of more comprehensive and
nuanced legal arguments that address the full spectrum of issues surrounding
abortion access, from healthcare disparities to economic justice. Furthermore,
this collaborative approach can help to build broader coalitions and move-
ments around reproductive rights, linking legal advocacy with grassroots
organizing and community empowerment efforts. As Mari Matsuda argues,
“[tJhose who have experienced discrimination speak with a special voice to
which we should listen.”* By centering these voices, we can challenge the ab-
stract, decontextualized reasoning often found in judicial opinions and bring
attention to the concrete harms caused by seemingly neutral legal doctrines.

C. Reframing Legal Issues to Highlight Disparate Impacts

Another key strategy is to reframe legal issues in ways that make dispa-
rate impacts more visible and central to the analysis. This involves shifting the
focus from abstract legal principles to the concrete effects of laws and judicial
decisions on real people’s lives.

In the case of abortion rights, reframing legal issues to highlight dispa-
rate impacts involves several key strategies. One crucial approach is to frame
abortion restrictions not just as a matter of privacy rights, but as an issue of
gender equality and economic justice. This framing recognizes that restric-
tions on abortion disproportionately affect women, particularly those from
marginalized communities, and have far-reaching implications for their social
and economic well-being. As Ruth Bader Ginsburg argued, “[t]he conflict
... is not simply one between a fetus’ interests and a woman’s interests . . .
Also in the balance is a woman’s autonomous charge of her full life’s course
... her ability to stand in relation to man, society, and the state as an inde-
pendent, self-sustaining, equal citizen.” By situating abortion rights within
the broader context of gender equality and economic justice, advocates can

24 GERALD P. L6rez, REBELLIOUS LAWYERING: ONE CHICANO’S VISION OF PROGRESSIVE
Law Pracrice 38 (1992).

% Mari ]. Matsuda, Looking to the Bottom: Critical Legal Studies and Reparations, 22 Harv.
C.R.-C.L.L.REv. 323,324 (1957).

¢ Ginsburg, supra note 137, at 383.
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challenge the narrow, privacy-based framing that has dominated much of the
legal discourse around abortion and highlight the systemic inequalities that
abortion restrictions perpetuate.

Another important strategy is highlighting the interconnections between
abortion access and other social issues, such as poverty, racial discrimination,
and healthcare disparities. This approach recognizes that abortion rights do
not exist in isolation but are deeply intertwined with other forms of social
inequality. For instance, research has shown that women who are denied abor-
tions are more likely to experience economic hardship and insecurity.*” More-
over, restrictions on abortion access often disproportionately affect women of
color, exacerbating existing racial disparities in healthcare. By drawing these
connections, legal advocates can present a more comprehensive picture of the
impacts of abortion restrictions and challenge the tendency to treat abortion
as a standalone issue divorced from broader social contexts.

Emphasizing the public health implications of abortion restrictions is
another critical aspect of reframing the legal discourse around abortion rights.
This includes highlighting increased maternal mortality rates and the health
risks associated with unsafe abortions. As the World Health Organization has
reported, restrictive abortion laws are associated with higher rates of unsafe
abortions and increased maternal mortality.”*® By focusing on these public
health impacts, advocates can shift the discussion from abstract moral debates
to concrete issues of life and health. This framing also allows for the incor-
poration of medical and scientific evidence into legal arguments, potentially
countering politically motivated restrictions that lack a sound public health
basis. Furthermore, emphasizing the public health dimension of abortion
access can help to situate reproductive rights within the broader context of
healthcare policy and access, highlighting the interconnections between abor-
tion rights and other aspects of women’s health and well-being.

This reframing can help to counter the tendency in legal discourse
to treat issues in isolation, divorced from their broader social context. As
Kimberlé Crenshaw’s work on intersectionality has shown, understanding
how different forms of oppression intersect is crucial for developing effective
legal and policy responses.?*’

D. Employing Interdisciplinary Approaches

Effective rhetorical resistance often requires moving beyond traditional
legal analysis to incorporate insights from other disciplines.?** This interdis-
ciplinary approach can help to expose the limitations of purely doctrinal legal

7 Foster et al., supra note 217, at 407-13.

28 World Health Organization, Stc}{:e Abortion: Technical and Policy Guidance for Health Sys-
tems, 2-3 (2012), https://iris.who.int/bitstream/handle/10665/173586/?sequence=1 [https://
perma.cc/' 9L6W—]9EY%.

9 See Kimberle Crenshaw, Demarginalizing the Intersection of Race and Sex: A Black Femi-
nist Critique of Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics, 1989 U. CHI.
Lecar F. 139,140 (1989).

40 Katharine T. Bartlett, Feminist Legal Methods, 103 Harv. L. Rev. 829, 849-50 (1990).
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reasoning and provide a more comprehensive understanding of the impacts
of legal decisions.?* The recognition of law’s embeddedness in broader social
contexts necessitates engagement with a range of disciplinary perspectives.?*?

For instance, public health insights are crucial for understanding the
health implications of abortion restrictions and other reproductive health
policies.**® Research in this field can demonstrate the tangible health con-
sequences of limiting access to safe and legal abortions, including increased
maternal mortality rates and the risks associated with unsafe abortions.?** In-
corporating such public health data into legal arguments can provide a robust
empirical foundation for challenging restrictive abortion laws.?*

Economic analysis is equally vital for comprehending the far-reaching
impacts of reproductive health policies.?** Economic perspectives can help to
frame abortion rights not just as a matter of individual choice, but as a criti-
cal factor in women’s economic empowerment and societal progress.?*” Such
analysis can illuminate the complex interplay between reproductive rights and
broader economic outcomes.?*®

Sociological perspectives are essential for examining how abortion re-
strictions interact with existing social inequalities.?* This sociological framing
helps to situate abortion rights within broader discussions of social equity and
justice.® It provides a framework for understanding how reproductive rights
intersect with other forms of systemic inequality.?!

Historical analysis provides crucial context for understanding the
evolution of abortion rights and regulations over time.”? By examining the

M WHITE, supra 15. See also Matyas Bodig, Legal Doctrinal Scholarship and Interdisciplinary
Engagement, 6 Erasmus L. Rev. 91, 94-95 (2015) %contendin that certain “concepts and ideas
buﬁt into the doctrinal structures of law” cannot be fully understood or critiqued without in-
sights drawn from other disciplines and empirical methods).

2 Austin Sarat & Thomas R. Kearns, Beyond the Great Divide: Forms of Legal Scholarship
and E)fueryday Life, in Law 1N EvErRYDAY LIFE 21, 25 (Austin Sarat & Thomas I§ Kearns eds.,
1993).

3 See generally Elizabeth G. Raymond & David A. Grimes, The Comparative Safety of
(Lega/ {ndmedﬂbortion and Childbirth in the United States, 119 OssTETRICS & GYNECOLOGY 215
2012).

2 World Health Organization, supra note 238, at 23.

#5 Rebecca J. Cook & Bernard M. Dickens, Human Rights Dynamics of Abortion Law
Reform, 25 Hum. Rts. Q. 1, 3 (2003).

46 See Berenstein & Jones, supra note 232, at 2.

*7 Claudia Goldin & Lawrence F. Katz, The Power of the Pill: Oral Contraceptives and
Women’s Career and Marriage Decisions, 110 J. Por. Econ. 730, 731 (2002).

8 See e.g., Joshua D. Angrist & William N. Evans, Schooling and Labor Market Consequences
of the 1970 State Abortion Reforms, 18 Rsch. Las. Econ. 75, 76 (1999).

29 Katrina Kimport & Tracy A. Weitz, Abortion as a Sociological Case, 39 Socio. F. 7, 7-8
(2024) (reviewing scholarship that treats abortion as an excellent sociological case study and
encouraging more research, arguing that questions of access must be analyzed through f'enses
of gender, race, political-economy, and other structural inequalities); see also Kimberlé Williams
Crenshaw, Map%n the Margins: Intersectionality, Identity Politics, and Violence Against Women of
Color, 43 Stan. L. ﬁEV. 1241, 1243-44 (1991) (using intersectionality to show how overlapping
systems of race, gender, and class shape legal vulnerability—an analytic framework that socio-
logical studies now apply to abortion restrictions and their disparate effects).

250 Patricia HiLL Corrins, BLack FEminisT THoucHT: KNOWLEDGE, CONSCIOUSNESS,
AND THE PoLrrtics oF EMPowERMENT 228 (2d ed. 2000).

»1 Zakiya Luna & Kristin Luker, Reproductive Justice, 9 ANN. Rev. L. & Soc. Sci. 327, 328
(2013).

22 Siegel, supra note 84, at 263-64.
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historical development of abortion laws and societal attitudes towards repro-
ductive rights, legal scholars can challenge ahistorical arguments that present
current restrictions as longstanding traditions.?®® This historical perspective
can reveal the complex and often contradictory nature of attitudes towards
abortion throughout American history.?*

By bringing these diverse perspectives to bear on legal issues, we can chal-
lenge the narrow framing often employed in judicial opinions and highlight
the complex, multifaceted nature of issues like abortion rights. This interdisci-
plinary approach allows for a more nuanced and comprehensive understand-
ing of the law’s impacts, potentially leading to more just and equitable legal
outcomes.” As Julie Novkov argues, “Interdisciplinary work in law and social
sciences can provide important insights into the operation of law and legal in-
stitutions in society.” #¢ By embracing this interdisciplinary perspective, legal
scholars and advocates can develop more robust and persuasive arguments for
protecting and advancing reproductive rights.

E.  Developing Alternative Narratives

The power of interdisciplinary approaches is significantly amplified
when combined with narrative reframing, a potent tool for rhetorical resist-
ance. This strategy extends beyond mere critique of existing legal narratives;
it involves the active construction of new narratives that center the experi-
ences of marginalized groups and illuminate the real-world impacts of legal
decisions.

Stories, parables, chronicles, and narratives serve as powerful instruments
for dismantling entrenched mindsets—the collection of presuppositions, re-
ceived wisdoms, and shared understandings that form the backdrop of legal

23 N.E.H. HuLL & PeTER CHARLES HOFFER, ROE v. WADE: THE ABORTION RIGHTS
ConNTROVERSY IN AMERICAN HisTory 12 (2d ed. 2010).

24 Lesuik J. REacaN, WHEN ABorTiON Was A Crime: WoMmEN, MEDICINE, AND LAw 1IN
THE UNITED STATES, 1867-1973, 8 (1997).

5 Incorporating interdisciplinary analysis into judicial reasoning can legitimize rhetorical
resistance by grounc%ing legal decisions in empirical data and broader societal considerations.
For instance, in Brown v. Board of Education, 347 U.S. 483 (1954), the Supreme Court famously
relied on sociological and psychological studies highlighting the detrimental effects of segrega-
tion on children to conclude that separate educational facilities were inherently unequal and thus
unconstitutional. Similarly, in Massachusetts v. EPA, 549 U.S. 497 (2007), the Court considered
extensive scientific evidence regarding public health impacts and climate change to establish
standing and ultimately direct the Environmental Protection Agency to regulate greenhouse
gas emissions.

One of the most notable historical examples of interdisciplinary rhetorical resistance in liti-
ation is the “Brandeis Brief,” first presented by Louis Brandeis in Mu/ler v. Oregon,208 U.S. 412
1908). Rather than focusing solell; on traditional legal arguments, Brandeis’s brief extensively

cited sociological data, economic analysis, public health studies, and other empirical evidence to
demonstrate the harmful effects of long working hours on women’s health and well-being. By
successfully persuading the Court to uphold protective labor laws through an interdisciplinary
evidentiary approach, the Brandeis Brief established a precedent for integrating broader societal
impacts into judicial decision-making, legitimizing empirical evidence as a powerful rhetorical
tool in legal advocacy.

¢ Julie Novkov, Toward a Legal Genealogy of Color Blindness, 35 Law & Soc. INQuiry 565,
566 (2010).
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and political discourse. These narrative forms possess a unique capacity to
challenge and restructure the fundamental frameworks through which we in-
terpret and engage with legal and social realities.

In the context of abortion rights, narrative reframing offers a vital avenue
for reshaping public and legal understanding. Crafting stories that empha-
size the role of reproductive autonomy in women’s full participation in social,
economic, and political life can profoundly impact how abortion rights are
conceptualized. These narratives can powerfully illustrate that access to abor-
tion transcends individual choice; it is fundamentally about women’s ability to
shape their own destinies and contribute fully to society.

The decision to bear a child occupies a central position in a woman’s life,
intimately tied to her well-being and dignity. It is a deeply personal decision
that she must make for herself. When the government assumes control over
this decision, it effectively treats women as less than fully adult humans capa-
ble of making their own choices. This perspective underscores the profound
implications of reproductive rights for women’s autonomy and equal standing
in society.

Another crucial aspect of narrative development involves telling stories
that illustrate the intersectional nature of abortion access, showing how re-
strictions disproportionately affect women who are already marginalized due
to race, class, or other factors. These narratives can highlight how abortion re-
strictions intersect with and exacerbate existing social inequalities. The prob-
lem with identity politics is not its failure to transcend difference, as some
critics charge, but rather its tendency to conflate or ignore intragroup differ-
ences. By telling stories that capture these intersectional realities, advocates
can challenge overly simplistic legal narratives and highlight the complex ways
in which abortion restrictions impact different communities.

Developing narratives that challenge the fetal-centric focus of many
anti-abortion arguments is another crucial strategy. These narratives can high-
light the complex realities of women’s lives and the multifaceted reasons why
women seek abortions. The conversation must shift from fetal life to wom-
en’s lives. Such narratives can emphasize the diverse circumstances that lead
women to seek abortions, including economic hardship, health concerns, and
personal aspirations. By centering women’s lived experiences, these stories can
counteract the tendency to reduce abortion to an abstract moral issue, instead
framing it as a complex decision embedded in the realities of women’s lives.

Through the development of these alternative narratives, legal advocates
can challenge dominant legal discourses and create space for more nuanced
and inclusive understandings of reproductive rights. Law indeed is a pow-
erful storyteller, but it is not the only storyteller in our culture. By crafting
compelling counter-narratives, advocates can reshape the legal and cultural
conversation around abortion rights, potentially influencing both judicial de-
cision-making and public opinion.

The power of stories, parables, chronicles, and narratives in destroying
mindsets—the bundle of presuppositions, received wisdoms, and shared un-
derstandings against which legal and political discourse takes place—cannot
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be overstated. These narrative forms serve as potent tools for challenging and
reshaping the fundamental frameworks through which we interpret and en-
gage with legal and social realities.

An important strategy for rhetorical resistance involves engaging in what
scholars have termed “popular constitutionalism”—the idea that constitutional
meaning should be shaped not just by courts, but by the people themselves
through various forms of political and social action. This approach recognizes
the dynamic nature of constitutional interpretation and the crucial role that
public engagement plays in shaping legal norms.

By organizing at the grassroots level, advocates can create pressure for le-
gal change and contribute to evolving interpretations of constitutional rights.
Public education efforts can contribute to ongoing societal conversations
about constitutional values and rights. By focusing on electoral politics and
policy-making, advocates can work to create a legal and political environment
more conducive to protecting and advancing reproductive rights.

CONCLUSION

Throughout this Article, I have examined how judicial opinions employ
enthymematic reasoning to mask value judgments behind a veneer of neutral
legal analysis. In Dobbs, we see this rhetorical strategy at work through multi-
ple enthymemes—the historical rights enthymeme that selectively privileges
certain traditions while ignoring others; the public controversy enthymeme
that transforms moral disagreement into a rationale for diminishing consti-
tutional protection; the categorical choice enthymeme that isolates abortion
from other bodily autonomy rights; the stare decisis enthymeme that recon-
figures precedential weight. These rhetorical structures are powerful precisely
because they leave crucial premises unstated, inviting audiences to fill these
gaps with seemingly common-sense assumptions that often reflect dominant
ideologies rather than critical examination. The result is a facially neutral
opinion that nonetheless produces profoundly unequal impacts, particularly
on women from marginalized communities who bear the heaviest burdens
when reproductive healthcare is restricted. By exposing these enthymematic
structures and their disparate effects, we can begin to develop more effective
strategies for rhetorical resistance that challenge not just the conclusions of
judicial opinions, but the very frameworks within which they operate.

Through these various forms of popular engagement, advocates can
work to shape constitutional understanding from the ground up, potentially
influencing both judicial decision-making and the broader legal and political
landscape surrounding reproductive rights. Successful social movements have
produced some of the most significant expansions of constitutional liberty
and equality in American history. By embracing popular constitutionalism,
reproductive rights advocates can contribute to this ongoing process of consti-
tutional evolution and contestation.

The Supreme Court is not the highest authority in the land on consti-
tutional law; the people are. By engaging in popular constitutionalism, we
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can challenge the notion that constitutional interpretation is the exclusive
domain of courts and work towards a more democratic and inclusive process
of shaping constitutional meaning. Effective rhetorical resistance to judicial
opinions like Dobbs requires a multifaceted approach that combines rigorous
legal analysis with strategies for centering marginalized voices, reframing is-
sues, and engaging with broader social and political movements. By employing
these strategies, we can work towards a legal discourse that is more attuned to
the real-world impacts of judicial decisions and more responsive to the needs
and experiences of all members of society.

As we move forward, it is crucial to recognize that rhetorical resistance
is not just about winning legal arguments, but about transforming the very
terms of legal and political debate. By challenging the underlying assumptions
and frameworks that shape judicial opinions, we can work towards a more just
and equitable legal system—one that truly serves the needs of all members of
society, not just those with the most power and privilege.
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