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ABSTRACT

One in three adults in the U.S.—nearly eighty million people—have some type of criminal
record that may appear on a routine background check for employment. Arrest, conviction,
and incarceration substantially interfere with a persons ability to find a job. Almost half
of unemployed men in the United States have a criminal conviction by the time they turn
thirty-five, and sixty percent of people who have been incarcerated remain unemployed one
year after release—a critical period at the crossroads between community reengagement
and new criminal activity. Since employment is a key factor for decreasing the likelihood
of re-offense, policies that expand access to jobs for people with records lower incarceration
rates, decrease laxpayer costs of prisom and gowrnment assistance progmms, and create
safer communities. This article examines an important strategy for improving employment
opportunities for justice-involved individuals: laws that address hiring discrimination that
is based on criminal background checks. Thirty-seven states and over 150 cities and counties
have adopted such laws to encourage hiring based on the applicants’ skills and qualifications,
while discouraging employment decisions based on pre-conceived notions about people with
records. The laws remove questions about criminal history from job applications, increasingly
delay background checks until after interviews or conditional job offers, at times prohibit the
use of arrest or juvenile records in hiring, and in some states require a legitimate business
reason for rejecting candidates based on their criminal history. These laws play a crucial
role in providing access to employment for applicants with records, while also expanding the
talent pool for employers.
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INTRODUCTION

Fair Chance hiring laws and policies create work opportunities for peo-
ple with a record of arrest, conviction, or incarceration so they can provide
for themselves and their families. For those who have served time in prison,
employment is a precondition of successful reentry and significantly reduces
the chances of future encounters with the criminal justice system.! Yet, job
applicants with records “are much less likely to hear back from [a] potential
employer.” Employment discrimination against people with criminal records
also perpetuates racial discrimination because of disproportionately high rates
of criminal justice involvement for people of color.® Barriers to employment

! See NaT’L Emp L. ProjECT, Fact Sheet: Research Supports Fair Chance Policies, 2 (Apr. 17,
2024), https://wvvw.nelp.org/app/uploads/2024/04/Research—Supports—Fair—Chance—Poficies—
Apr.2024 .pdf [https://perma.cc/F8CM-7DUG] (hereinafter “Research Supports Fair Chance
Policies”) (noting “employment [is] the single most important influence of decreasing the likeli-
hood of rearrest” and that “nearly twice as many employed people had avoided rearrest as com-
Eared to those who did not find employment” two years afE;er release) (citing Mark T. Berg &

eth M. Huebner, Reentry and the Ties that Bind: An Examination of Social Ties, Employment, and
Recidivism, 28 JusT. Q. 1,2 (2011)).

2Id at 4.

3 See DEvaH PAGER, MARKED: RacE, CRIME, AND FINDING WORK IN AN ErA oF Mass
IncarceraTiON 71 (2017). Indeed, Pager argues that black ex-offenders may be “doubly
disadvantaged” by being both more likeﬁy to be incarcerated than whites, and more strongly
affected by the stigma of a criminal record in secking employment. Although the topic of racial
discrimination in the criminal justice system is closely related to the issues we discuss, a detailed
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affect millions of people and their families in the United States, where nearly
one in three adults—or about eighty million people—have some criminal
record and more than 550,000 return to communities every year after release
from state or federal prison.*

Advocates have been promoting legal reforms to address these challenges
for several decades. One approach has focused on limiting the use of back-
ground checks in hiring by prohibiting employers from including questions
about criminal records on job applications. These policies are known as Ban
the Box (BTB) because they remove the check box to disclose past arrests
and convictions from job application forms. Ban the Box was the starting
point for reform, but many of these laws have evolved to “adopt other best
practices” aimed at “diminishing the harmful effects of hiring policies that
exclude people with criminal records.”

These best practices, which several jurisdictions have implemented
in recent years, include delaying background checks until after an inter-
view or a conditional employment offer, preventing employers from using
irrelevant or old convictions to reject candidates, and ensuring that appli-
cants have the opportunity to provide evidence of mitigating circumstances
and rehabilitation.® Laws that encompass these types of additional employer
restrictions are generally called Fair Chance laws. Thirty-seven states and over
150 cities and counties have adopted some form of a Fair Chance or Ban the
Box law with the goal of encouraging employers to “consider a job candidate’s
qualifications first—without the stigma of a conviction or arrest record.”

Despite the progress that these laws represent, qualified job applicants
with records continue to struggle to find employment. The need for additional
legal and policy reforms is clear, and organizations like Just Leadership USA
(JLUSA), the National Employment Law Project (NELP), and many others
have been at the forefront of the work to advance reform efforts.® This article
seeks to contribute to the fight against employment discrimination by articu-
lating the policy reasons for Fair Chance laws, responding to some recent

discussion of it is beyond the scope of this paper. For a seminal work on this topic, see MICHELLE
AvLexaNDER, THE NEW Jim Crow (2010).

4 Researcb Supports Fair Chance Policies, supra note 1, at 1.

5 RACHEL KLEINMAN & SANDHYA KAJEEPETA, Tuurcoop MARSHALL INST. AT
NAACP Lecar. Der. Funp, BARrRED FROM WoRrk: THE DiscrimiNaTORY IMPACTS ON CRIMI-
NAL BackGrounp CHEecks IN EMpLoYMENT 12 (2023), https://tminstituteldf.org/wp-content/
uploads/2023/07/Barred-from-Work.pdf [https://perma.cc/S7TPM-QZ8D]. Seezri{“m Section IT
for a detailed discussion of the way %an the Box laws have evolved. We use the term “Fair
Chance” laws to refer to the broader range of laws aimed at preventing unjustified bias against
job applicants with records. These include Ban the Box laws, which prohibit questions about
crimi(rilal records from job applications, but also encompass broader protections for workers with
records.

¢ See BETH Avery & Han Lu, Nat’L Emp. L. ProjecT, Ban THE Box: U.S. Crries, Coun-
TIES, AND STATES ADOPT FAIR-CHANCE PoLicies To AbvaNcE EMpPLOYMENT OPPORTUNI-
TIES FOR PEOPLE WiTH PAasT Convictions 3 (2021), https://www.nelp.org/insights-research/
ban- ghe -box-fair-chance-hiring-state-and-local-guide/ [https://perma.cc/BPL6 %VK7L].

Id. at 2.

® See About Us, JusTLEADERSHIPUSA, https://jlusa.org/about/ [https://perma.cc/NZ89-
KU75] (last visited Nov. 21, 2025). Formerly incarcerated people continue to spearhead this
work. In fact, JLUSA “was founded on the principle that the people closest to the problem are
the people closest to the solution, but furthest from resources and power.” I.
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criticisms of these laws as ineffective, and proposing legal reforms designed to
improve employment prospects for justice-involved individuals.

Part I begins with an overview of the challenges that people with
criminal records face in the employment context and the primary reasons for
employers’ resistance to hiring them. This part also discusses the taxpayer cost
of unemployment and the positive emotional impact of work for those with
criminal records. Part I provides an overview of existing state and federal laws
designed to address employment discrimination against people with criminal
records. Part IIT analyzes the claim that Ban the Box and Fair Chance laws
are ineffective and shows that the evidence of ineffectiveness is inconclusive
and does not support a turn away from this policy approach. The shortcom-
ings of these laws should not undermine their legitimacy; instead, these flaws
provide an impetus for additional reform efforts. Finally, Part IV provides
a discussion of reforms that can make Fair Chance laws and policies more
effective, arguing that the following four strategies hold the most promise:
(1) meaningful incentives for employers such as tax credits, liability insurance,
and federal contract preferences; (2) employer education about the benefits of
fair chance hiring to help combat stigma; (3) more effective implementation
of Fair Chance laws by employers; and (4) better enforcement by state and
tederal administrative agencies. Nic Watson, the director of a Philadelphia
workforce development non-profit, eloquently summarized the benefits of
Fair Chance laws: “[s]econd-chance hiring isn't just the right thing to do—it’s
one of the most effective tools we have to improve public safety, grow our
economy, and reduce long-term poverty.” This article strives to articulate the
most productive legislative path for achieving these benefits.

I. Scope OF THE PROBLEM

As U.S. incarceration rates have risen since the 1980s to surpass those
of every other independent democracy in the world, many Americans today
have had some type of involvement with the criminal justice system.™
Analysts estimate that about one third of adults in the United States have a
criminal record.” Some numeric comparisons help to grasp the magnitude of
the problem vividly:

America now houses roughly the same number [of] people with
criminal records as it does four-year college graduates. Nearly half
of black males and almost 40 percent of white males are arrested by

° Nic Watson, “Second Chance” Hiring is Good for the City’s Future, PHiLA. C1T1ZEN (May 1,
2025), https://thephiladelphiacitizen.org/guest-commentary-second-chance-hiring-is-good-
for-the-citys-future/ [https://perma.cc/MIFC-WY9X].

0 See Emily Widra, States of Incarceration: The Global Context 2024, Prison PoLy
InrTiaTivE (June 2024), https://www.prisonpolicy.org/global/2024.html [https://perma.cc/
4CWB-WMOIF].

" Matthew Friedman, Just Facts: As Many Americans Have Criminal Records as College
Diplomas, BRENNAN CTRr. For JusT. (Nov. 17, 2015), https://www.brennancenter.org/ our—worﬁ/
analysis-opinion/just-facts-many-americans-have-criminal-records-college-diplomas [https://

perma.cc/9KWG-H3V5].
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the age 23. If all arrested Americans were a nation, they would be
the world’s 18th largest. Larger than Canada. Larger than France.
More than three times the size of Australia.!?

The collateral effects of incarceration follow families of people with
convictions as well; nearly half of U.S. children have at least one parent with
a record.” A history of criminal justice system involvement carries signifi-
cant stigma, undermining the ability of those with a criminal record to find
a job. At the same time, until April 2025, the United States was experienc-
ing a labor shortage.* Although that gap has largely closed, labor shortages
remain in many places and industries and many economists believe that the
problem will continue to worsen as demographics shift.”® Some commentators
have suggested that employers should turn to people with criminal records in
order to successfully address labor shortage issues.' In this section we explore
the wide-ranging effects of the high rates of unemployment among people
with criminal records'” and analyze the misconceptions underlying employers’
reluctance to hire those who have been arrested, convicted, or incarcerated.'®

A Criminal Records and High Unemployment Rates
1. Barriers to Employment for Applicants with Records

The vast majority of U.S. employers use criminal background checks as
part of the hiring process. A 2012 Society for Human Resource Management
survey revealed that nearly seventy percent of employers conduct criminal
background checks on all their applicants.' In another survey, “over 70% of job
applicants nationwide reported undergoing a criminal background check.”
Employers use background checks to screen out applicants with records for a
variety of reasons that we explore in greater detail below.?! Their widespread
use leads people with records to be shut out of employment at extremely high
rates. According to a 2009 Justice Department study, any criminal conviction

2 Id.

3 Research Supports Fair Chance Policies, supra note 1, at 3.

1* See Stephanie Ferguson Melhorn & Isabella Lucy, America Works Data Center: The U.S.
Workforce by the Numbers, U.S. CHAMBER oF Com., (Nov. 11, 2025), https://www.uschamber.
com/workfgrce/amcrica—works—data—center [https://perma.cc/ZZLH—FZBg].

15 See id. (“Up until April 2025, the U.S. remained in a worker shortage: There were more
open jobs than available workers, meaning that if every unemployed person in the country found
a job, we would still have open jobs. That is still the case in many industries, but nationally the
gap has largely closed... One big challenge for workforce participation: the American workforce
is aging. Following the Great Recession, birth rates in the U.S. experienced a decline, ultimately
reaching a historic low in 2020.”).

16 See generally JEFFREY D. KorzENIK, UNTAPPED TALENT: How SECOND CHANCE HiriNg
Works FOrR Your BusiNess AND THE CoMMUNITY (2021) (arguing that people with criminal
records can be loyal and productive employees and giving examples of businesses that have
successfully implemented second chance hiring practices).

7 Infra Section LA.

'8 Infra Section L.B.

¥ Friedman, ngm note 11.

2 KLEINMAN & KAJEEPETA, supra note 5, at 4.

! Infra Section L.B.
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lowers the chances of a job applicant receiving an offer of employment by fifty
percent.”? The National Employment Law Project reports that about sixty
percent of people who are released from prison are unemployed a year after
their release.” Moreover, the jobs that people with records are able to secure
are generally not desirable or well-compensated. According to NELP, “[e]ven
when people with records find employment, they are often offered the most
unstable, dangerous, and underpaid jobs.”**

Racial discrimination in the criminal justice system, which is “both
well-documented and staggering,”” leads to a more pronounced negative
impact of criminal history on employment for Black applicants. Indeed,
“disproportionately high rates of criminal justice involvement for black
people, combined with persistent racism and discrimination, make it particu-
larly difficult for black job seekers to secure employment.”® Racial disparities
in incarceration rates are themselves a result of well-documented history of
discrimination and bias in the criminal justice system.?”” Studies also
demonstrate the existence of racial disparities in post-incarceration employ-
ment. For example, the “working-age ‘prison penalty’increases unemployment
rates by 14 percentage points for white men, compared with 28 percentage
points for Black men and 37 percentage points for Black women.” These
statistics suggest that racial discrimination persists post-incarceration, making
it even harder for Black justice-involved individuals to secure employment
than their white counterparts.

At the same time, it is clear that employment—particularly quality
employment with fair compensation—is essential to ensure successful reentry
into the community after prison and to reduce the likelihood of re-offense.”
Employment creates the conditions for meaningful participation in society
and economic stability, without which a return to criminal behavior is more

likely.

2. Economic and Social Costs of Unemployment

Inadequate access to work opportunities for those with a criminal record
creates substantial costs for society. A NELP report provides an overview

22 Friedman, supra note 11. See also Devah Pager, The Mark of a Criminal Record, 108 Am. ].
or Socio. 937 (2003).

2 BeTH Avery, Nat’, Emp L. Project, FailR CHaNcE HiriNg FOR EMPLOYERS PART
ONE: UNDERSTANDING THE IMPORTANCE OF Falr CHANCE HIrING 3 (2023), https://www.nelp.
org/app/uploads/2023/04/Policy-Brief-1-The-Case-for-Fair-Chance-Hiring-by-Employers-
NELP. dtP[https://perma.cc/KK7B—PAXA].

2 1d.

5 Id. at 2.

% Shawn Bushway et al., Barred from Employment: More than Half of Unemployed Men in
Their 30s Had a Criminal History of Arrest, 8 Sc1. ADvANCEs 1,2 (2022).

27 See AVERY, szgm note 23, at 2.

*# KLeiNMAN & KAJEEPETA, supra note 5, at 8 (citing Lucius Couloute & Daniel Kopf,
Out of Prison & Out of Work: Unemployment Among Formerly Incarcerated People, PrisoN PoL'y
InrTiaTIVE (July 2018), https://www.prisonpolicy.org/reports/outofwork.html [https://perma.
cc/UQV8-DWAH]).

*? See AVERY, supra note 23, at 2-3.



2026] Criminal Justice and Employment Discrimination 403

of these economic losses resulting from the high levels of unemployment
among people with criminal records: “The cost of corrections at each level of
government has increased 660% from 1982 to 2006, consuming $68 billion
a year, and the reduced output of goods and services of people with felonies
and prison records is estimated at between $57 and $65 billion in losses.”
In 2014, the losses to the U.S. gross domestic product from the lack of
employment opportunities for people with a history of incarceration or a
criminal record amounted to $78 to $87 billion.* More recently, a 2020 study
estimated that lost wages, in aggregate, cost people touched by the criminal
justice system more than $372 billion annually.*

The economic costs for individuals and their families are profound as
well. A conviction or imprisonment at a young age lowers a person’s earn-
ings significantly over their lifetime. Criminal justice involvement impacts
the earnings of Black and Latino people to a greater extent, further deepening
the racial wealth gap.** On average, people who have been incarcerated experi-
ence a fifty-two percent reduction in earnings every year.** A felony conviction
not resulting in prison time leads to an average reduction in annual earnings of
twenty-two percent, while a misdemeanor conviction creates a sixteen percent
reduction.®

Restricted access to economic opportunities hinders social re-integration
for people released from prison, while increasing their chances of reoffend-
ing. According to a 2011 study, “employment [is] the single most important
influence on decreasing the likelihood of rearrest” for those who are released
from incarceration.’® Consequently, improving the chances of employment for
people with criminal records will also reduce costs of their additional incar-
ceration and contribute to safer communities.

Furthermore, unemployment “creates dignitary harms: work can be an
important source of a person’s sense of self-worth, fulfillment, pride, and
belonging.”™” The opportunity to engage in meaningful work is an important

% KLeiNMAN & KAJEEPETA, supra note 5, at 5 (quoting MicHELLE NATIVIDAD RODRIGUEZ
& Maurice EmserLem, Nat’n Emp. L. Project, 65 MirLion “Neep Not Appry”:
Tue Case rFor RErormMiNG CrRiMINAL BackGrounp CHEcks For EmprLoymENT 3(2011),
https://www.nelp.org/app/uploads/2015/03/65_Million_Need_Not_Applyl.pdf [https://
perma.cc/7QQ8-49M9].

31 CHERRIE BuckNor & ALaN BarBer, CTr. FOR Econ. & Por’y Rsch, THE Price WE
Pay: Economic Costs oF BARRIERS TO EMPLOYMENT FOR FORMER PRISONERS AND PEOPLE
Convictep oF Feronies 2-3 (2016), https://cepr.net/images/stories/reports/employment-
prisoners-felonies-2016-06.pdf.

32 TERRY-ANN CRAIGIE ET AL., BRENNAN CTR. FOR JUST., CONVICTION, IMPRISONMENT,
AND Lost Earnings: How INvoLveMENT wiTH THE CRIMINAL JUusTICE SysTEM DEEPENS
INEQUALITY 7 (2020).

3 Id. at 6.

3% AVERY, supra note 23, at 3.

35 Research upports Fair Chance Policies, supra note 1, at 2.

3 Berg & Huebner, supra note 1, at 2.

7 KLEINMAN & KAJEEPETA, supra note 5, at 4 (citing L. Randall Wray & Mathew Forstater,
Full Employment and Social Justice in THE INsSTITUTIONALIST TRADITION, IN LABOR ECONOMICS
253-56 (]gell P. Champlin & Janet T. Knoedler eds., 2004); see also Martha Nussbaum,
Capabilities as Fundamental Entitlements: Sen and Social Justice, 9 FEMINIST Econ. 33,42 (2003).
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source of self-respect.’® Given the central role of work in human experience
more generally, it is not surprising that stable employment is crucial for pre-
venting crime and diminishing the lifetime (and inter-generational) impact of
incarceration.

The relationship between high quality employment and self-respect also
highlights the need to reduce career-advancement barriers for people with
records. A history of criminal justice involvement can prevent people from
getting hired at the outset, but it can also inhibit them from promotions even
if their job performance would otherwise open up those types of opportuni-
ties. Fair Chance laws and policies should be designed in a way that not only
helps people get their foot in the door but also provides equal opportunity for
career advancement.

B.  Misconceptions about the Risks of Hiring Employees with Records
1. The Stigma of Arrest or Criminal Conviction

Employers’ reluctance to hire people with criminal records stems, at least
in part, from the stigma attached to encounters with the criminal justice sys-
tem. Many commentators have noted that punishment for criminal behav-
ior is not limited to the sentence imposed on offenders. The post-conviction
barriers to employment, housing, public benefits, and other opportunities
“are generally known as ‘collateral consequences’ or ‘collateral sanctions,” and
in 2015 the American Bar Association’s National Inventory of the Collateral
Consequences of Conviction counted roughly 45,000 of them nationwide.”
The prevalence of these collateral consequences has led scholars and practi-
tioners to speak of a “new civil death.” These restrictions on re-entry express
society’s moral condemnation of those who have committed criminal offenses.
But they also tend to normalize the exclusion of people with records from
essential aspects of life, including employment. In other words, employers refuse
to consider people with records as part of their talent pool, even when their past
criminal behavior bears no relation to their ability to succeed in the job, because
they are “manifesting and reproducing stigma that comes with being marked by
the criminal justice system as morally suspect and socially other.”*

38 See generally Jeffrey Moriarty, Rawls, Self~Respect, and the O{{Jorlunily ) for Meanin‘$ful Work,
34 Soc. TuEORY & Prac. 441, 441-59 (2009) (examining John Rawls’s account of self-respect
and his claim that the opportunity for meaningful work is a social basis of self-respect).

% Michael L. Zuckerman, Irrational Collateral Sanctions, 20 Ouio St.J. Crim. L. 87, 92
(2023) (citing Am. BAr Ass'N Crim. JusT. SEc., NAT'L SummIT ON CoLLATERAL CONSEQUENCES
ConrereNCE ReporT (Feb. 27, 2015); see Joy Radice, The Reintegrative State, 66 Emory L. J.
1315,1321,n.15 (2017).

“ Gabriel J. Chin, The New Civil Death: Rethinking Punishment in the Era of Mass
Conwiction, 160 U. Pa. L. Rev. 1789, 1815-25 (2012); see ALEXANDER, supra note 3 at 142-43;
see Deborah N. Archer & Kele S. Williams, Making America “The Land of Second Chances’:
Restoring Sociveconomic Rights for Ex-Offenders, 30 N.Y.U. Rev. L. & Soc. CHANGE 527, 527-28
(2006); see also Margaret Colgate Love, Paying Their Debt to Society: Forgiveness, Redemption, and
the Uniform Collateral Consequences of Conviction Act, 54 How. L.]. 753, 754-56 (2011).

#"Naomi F. Sugie, Noah D. Zatz, & Dallas Augustine, Employer Aversion to Criminal
Records: An Experimental Study of Mechanisms, 58 CRIMINOLOGY 5, 6 (2019) (explaining studies
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The best way to combat stigma is through personal contact with
individual applicants.” These interactions create the space needed for hiring
managers to evaluate candidates on their own terms, rather than based on
generalized assumptions about what prior contact with the criminal justice
system might mean. Another powerful way to challenge preconceived judg-
ments about employees with records is through mentoring by other employers
who have built successful fair chance hiring programs.” Even if employers
can get past their prejudicial views about employees with records, concerns
related to safety and job performance remain. We now examine the argu-
ment that these concerns, however legitimate at first glance, are in fact not
well-grounded.

2. Risk of Re-offense and Poor Performance

Researchers have demonstrated that as people age and more time passes
since they engaged in criminal behavior, the chances that they will reoff-
end diminish substantially. Indeed, “more than 25 percent of workers in the
active workforce have at least one prior conviction.”* This statistic supports
the claim that “[p]eople with conviction records can be (and are) successful
employees.” Empirical study of the time it takes for someone with a criminal
record to be “redeemed”—or reach a point at which they are no more likely to
be arrested than a person from the general population—is ongoing. But the
results of studies conducted over the past two decades suggest that there is a
measurable timeline for estimating risk of re-offense.

In a 2009 analysis published in the journal Criminology, Alfred
Blumstein and Kiminori Nakamura analyzed criminal histories of 88,000
people who had been arrested for the first time in New York state in 1980.%
Blumstein and Nakamura defined the concept of “hazard rate” to mean “the
probability, over time, that someone who has stayed clean will be arrested.”’
They found that the time it took for hazard rates to decline to the same level
as that for people of the same age in the general population differed depending

have found that this stigma extends not just to felonies, but to lower-level violations as well);
see also C. Uggen et al., The Edge of Stigma: An Experimental Audit of the Effects of Low-Level
Criminal Records on Employment, 52 CRIMINOLOGY 627, 627-54 (2014) (showing that for low-
level arrests, or what the authors term “the edge of stigma,” “the mark of a criminal record is
indeed fainter, although still consequential, for the individuals and groups most subject to both
arrest and low-wage work [i.e. racial minorities]”).

* For a discussion of this claim see Section IV.B, infra.

# See KOrRZENIK, supra note 16,at 151-52 (discussing the impact of meetings with Nehemiah
Manufacturing to learn about their second chance hiring program for winning support for such
a program at JBL packaging).

* Shawn D. Bushway, Resetting the Record: The Facts on Hiring People with Criminal
Histories, RAND (Jan. 9, 2024), https://www.rand.org/pubs/research_briefs/RBA2968-1.html
[httpss://perma.cc/ QBA9-LGP7].

S Id.

% Alfred Blumstein & Kiminori Nakamura, “Redemption” in the Presence of Widespread
Criminal Background Checks, NaT'L INsT. JusT. J. 11 (2009), https://www.ojp.gov/pdftiles1/
nij/226872.pd§[htt s://perma.cc/5C5R-Q82X].

Y 1d at12 (def};ning hazard rate and providing a detailed analysis).
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on the age of first offense and on the type of crime committed.* For example,
the hazard rate for 18-year olds who committed robbery declined by the time
they were 25.7 years old (or 7.7 years after the first offense).* For those who
had committed burglary at age eighteen, it took 3.8 years post arrest for the
hazard rate to decline to general-population level.” For aggravated assault,
the time-period was 4.3 years.’! Recent research also corroborates the upshot
of these findings. According to a 2024 RAND corporation policy brief, for
example, “[t]he single most reliable factor in predicting future behavior is the
amount of time that has passed since a person’s last conviction; a person’s
likelihood of reoffending declines rapidly as more time passes without a
conviction.”? This research suggests a growing consensus that over time, the
risk of re-offending becomes negligible, and comparable to the risk of some-
one of the same age who has never offended.

As such, these findings support a current trend in state laws to restrict
employer access to information about criminal activity that happened a decade
or more before the job application.® Employers in these states are still able to
access records of more recent offenses. However, for those businesses willing
to hire applicants with higher hazard rates, whether due to relatively recent of-
fenses, age at or type of first offense, federal misconduct insurance is available.*

Multiple complex factors affect recidivism rates, and a detailed discus-
sion of them is beyond the scope of this article. But it is important to note
that several research findings confirm the idea that recidivism rates decline
consistently over time, such that the long-term exclusion of people with crim-
inal records from the workforce is not only inhumane but also irrational.”
Of course, employers’ concerns about the risk of re-offense are reasonable in
some circumstances, even when convictions are older. Therefore, additional
government incentives for those willing to hire employees with records can be
important supplemental measures. We discuss some promising types of incen-
tives such as tax credits, liability insurance, and federal contract preferences in
detail in Section IV.A, infra.

There is mounting evidence that people with records tend to be good
employees, based both on empirical studies and individual success stories
from fair chance employers. According to NELP, “workers with records stay
in their jobs longer and earn promotions faster than other workers.”® Kleinman
and Kajeepeta, authors of the 2023 Thurgood Marshall Institute report titled
“Barred from Work: the Discriminatory Impacts of Criminal Background

8 Id.

Y Id.

0 Id.

SUId.

>2 See Bushway, supra note 44.

>3 See, e.g., AVERY & LU, supra note 6, at 27-29 (chart providing comparison of state laws).

54 Thi;tly ¢ of insurance is discussed in more depth in Section IV.A.2, infra.

55 See ffed Blumstein & Kiminori Nakamura, Extension of Current Estimates ff Redemp-
tion Times: Robustness Testing, Out }7f State Arrests, and Racial Dgferenca, Nat’L INsT. JusT.
(Nov. 2012) 88, https://www.ojp.gov/pdffiles1/nij/grants/240100.pdf [https://perma.cc/N8KR-
UEMX]. See also Bushway, supra note 44.

% Research Supports Fair Chance Policies, supra note 1, at 5.
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Checks in Employment,” also cite multiple studies that “provid[e] promising
evidence that a criminal record has little to no negative association with job
performance and, if anything, may be linked with higher retention rates.”™” Of
course, these findings will vary by the type of job and the nature of the crimi-
nal record that a particular employee might have.”® However, it is clear that
at least in part, the overly negative views of employees with records are based
on the stigma of conviction itself rather than on facts about their performance
and professional development potential.

Stories from executives who have successfully implemented fair chance
programs can be effective in dispelling these misconceptions. For example,
Gina Schaefer, the founder and CEO of A Few Cool Hardware Stores,
often speaks about her success in hiring and promoting employees with records
while building a 50-million hardware store business.” In public appearances,
Schaefer emphasizes her willingness to help other business leaders who are
interested in fair chance hiring succeed as well.®°

The success of fair chance hiring can depend on providing specific kinds
of support that employees with criminal records may need to flourish in the
workplace. Accordingly, employers need to develop programs that increase the
chances of success for the business and the workers with records. Some best
practices include implementing effective onboarding and coaching programs
for employees joining a company after prison.®* The costs of such programs
can be offset by an increase in employees’ productivity and a reduction in
workforce turnover.® In addition, government subsidies for employers choos-
ing to implement these structures for their second chance hires would provide
much needed incentives. As mentioned above, leaders who have created sup-
ports successfully are often willing and even eager to share their strategies with
others. As the CEO of one company that has built a thriving second-chance
employment program for people with records put it:

We are very open to helping any other business out there that might
have questions. We want to promote this. We feel this is a really great
opportunity. Everyone wins with it. The team member wins because
they get a job, the business wins because they get an engaged team
member, the community wins because we’re not sending somebody
back to prison.®

7 KLEINMAN & KAJEEPETA, supra note 5, at 10.

*8 Id. (noting that the rates of misconduct by employees with records were higher in sales
jobs than customer service jobs).

> See, e.g., ASPEN INST., Re-Entry and Good Jobs: Building the Second Chances We All Believe In,
at 22:30 and 43:00 (YouTube, Feb. 26, 2025), https://www.youtube.com/watch?v=Qg0lodsP1Uw
[https://perma.cc/MJ66-Q24M].

80 See, e.g., id. at 1:10:00 (highlighting the importance of sharing stories from businesses
who successfﬁlly implement second c%ance hiring). For a more detailed discussion of business-
led efforts to promote fair chance hiring, see Section IV.B, infra.

61 See KORZENIK, supra note 16, at 16064 (discussing the programs implemented by one
successful fair chance employer in a chapter titled “Case Study—]%N%Packaging.”).

2 Id. at 58, 81-82.

6 Id. at 169 (quoting Onro Dep'T of Renas. and Corr., ORDC Partnership with JBM
Envelope Company, (YouTube, Mar. 2, 2018), https://www.youtube.com/watch?v=md9GocUP
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Improvements to Fair Chance hiring laws, combined with govern-
ment incentives and voluntary, business-led programs, can have a substantial
positive impact.®*

II. Overview oF ExistinGg Laws

The term Fair Chance laws covers a variety of laws that share a common
goal of giving those with criminal records an opportunity to gain employment
based on merit, rather than being precluded from job consideration due solely
to employer bias.®® Current Fair Chance hiring laws represent a panoply of
approaches, which other commentators have described in detail.* This section
does not aim to provide an exhaustive analysis but rather offers an overview
of the current laws for the limited purpose of framing the relevant legal and
policy issues for the discussion that follows.

A.  Ban the Box and Fair Chance Laws

Hiring is a multi-step process, which typically includes application
screening, interviews, and job offer decisions.®” Each of these steps involves

Dn4 [https://perma.cc/HW75-2G66]; see also irg‘m Section IV.A, discussing businesses’
eligibility for federal and state tax credits as yet another benefit of these hires.

64 See infra Part IV for a discussion of legal reforms and policy proposals designed to better
accomplish these goals.

65)See infra Part I, introduction (explaining the use of the term Fair Chance laws in this
article).

8 See, e.g., Caitlin T. Gaines, Keeping Fair Chance Laws Fair: Implications for Employers and
Emﬁlo ees Given the Expansion and Variety of Fair Chance Laws in the United States, 72 CATH.
U. L. ﬁEV. 535 (2023) (discussing the expansion of Fair Chance laws from Ban the Box laws
to include a spectrum of policies aimed at reducing employment barriers for individuals with
criminal records); see Hannah E. Wissler, Overlooked and Undervalued: Ex-Offenders in the
Employment Market,37 A.B.A.]. Las. & Emp. L. 93 (2023) (advocating for Fair Chance laws and
suggestingig passing Clean Slate laws and educating defendants on the collateral consequences of
a criminal conviction as additional policy solutions); see Dallan F. Flake, Do Ban-the-Box Laws
Really Work? 104 Towa L. Rev. 1079 (2019) (reporting the findings of an experiment that used a
fictitious applicant profile to compare the likeligood of receiving a callback in a BTB jurisdiction
and a jurisdiction without BTB legislation); see Johnathan J. Smith, Banning the Box but Keeping
the Discrimination: Disparate Impact and Employers’ Overreliance on Criminal Background Checks,
49 Harv. C.R-C.L. L. Rev. 197, 212 (2014) (providing an overview of BTB laws and arguing
that the EEOC must continue to play a vital role in advocating for people with criminal records,
even in jurisdictions where BTB policies have been implemented); see also Lucy Gubernick,
Erasing the Mark of Cain—An Empirical Analysis of the Lffect of Ban-the-Box Legislation on the
Employment Outcomes of People of Color with Criminal Records, 44 Forpuam Urs. L. J. 1153
(2017{(arguing that existing data about the effects of BTB laws are insufficient, and that data
collection efforts must be strengthened to ensure the efficacy of BTB laws).

67 See Deborah Weiss et al., Do Ban-the-Box Policies Increase the Hiring ofA/pp/imnts with Crim-
inal Records?, PLoS ONE 20(4) (2025), https://journals.plos.org/plosone/articlerid=10.1371/
journal.pone.0320736 [https://perma.cc/2FVL-YY52] (idlgnti ing three stages of the hiring
cycle: (1) a “screening phase”—resume and application review (2) a “candidate assessment pro-
cess,” including “interviews, tests, and additional resume review by hiring managers and other
interested parties,” and (3) an offer and “background check stage,” which in some states is now
delayed until after “successful candidates receive an offer that is contingent on the results” of that
background check).
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a certain amount of subjectivity.®® As noted in Sections I.A.1 and I.B, supra,
employer bias against job applicants with criminal records is well-documented.®
The subjective nature of hiring decisions makes it challenging to determine
the degree to which employer discrimination contributes to the low interview
and job offer rates for those with criminal records.”” One way to avoid such
discrimination is to ensure that employers are unaware of applicants’ criminal
records, at least during the preliminary screening and interviewing of appli-
cants.”’ By removing questions about criminal history from job applications,
Ban the Box laws force employers to assess applicants and choose interview-
ees without being immediately biased by someone’s history with the criminal
justice system.”? In addition to delaying inquiries about criminal records by
banning this question on job applications, many states also delay access until
turther in the hiring process and some mandate that employers document that
they have engaged in “a fairer decision-making process by ...consider[ing] the
job-relatedness of a conviction, time passed, and mitigating circumstances or
rehabilitation evidence.””® Laws that include any of these additional require-
ments are generally called Fair Chance laws, a term which has come to be used
interchangeably with Ban the Box laws. This use is confusing because Ban

68 See Robert L. Dipboye, Developing the Research Basis for Controlling Bias in Hiring, 22 ].
Soc. Issues 153 (2012) (synthesizing decades of research on hiring bias and highlighting that
subjectivity influences hiring decisions throughout the process—not just in one stage but across
application, interviews, job offers, and promotions).

% Friedman, supra note 11 (reporting that a Justice Department study revealed that any
criminal conviction lowered an applicant’s chances of receiving a job offer by fifty percent);
Amanda Agan & Sonja Starr, The Effect of Criminal Records on Access to Employment, 107 Am.
Econ. Rev. 560, 560 (2017) (reporting results of an audit study of 2,655 fictitious applications
showing that applicants with fe{)ony convictions were about sixty percent less likely to receive a
callback, across race, crime type, and industry).

0 Noah Zatz, Criminal Records Exclusion, “‘Rational Discrimination,” and Ban the Box, ON
Lasor (July 22, 2020), https://onlabor.org/criminal-records-exclusion-rational-discrimination-
and-ban-the-box/ [https://perma.cc/PIPF-XK42] (discussing how employer discrimination
stems from broad stigmatization and subjective bias, not just risk-based decision making, com-
plicating detection and accountability).

" See AvERY & Lu, supra note 5 at 2; Weiss et al., supra note 67, at 2, 5, 18. It may seem
extreme to keep employers in the dark about what could be quite relevant hiring information.
However, even when laws postpone access to criminal records until the very end of the hiring
process, i.c., after employers have made a job offer, employers still have an opportunity to reject
those job applicants with relevant criminal records by making job offers conditional. Id. Further-
more, fair chance laws provide for exceptions to delaying record disclosure in jobs where criminal
historzy is relevant.

2 CurisToPHER HERRING & SANDRA SusaN SmrTH, INST. FOR RscH. oN Las. & Emp. AT
THE UN1v. oF CaL., BERKELEY, THE LimiTs oF BaN THE Box LecisLaTION, 1 (2022), https://
irle.berkeley.edu/wp-content/uploads/2022/03/The-Limits-of-Ban-the-Box-Legislation-1.pdf
[https://perma.cc/AV5SW-VLNL] (stating that Ban the Box laws are “designed to encourage
employers to consider a job candidate’s qualifications first—without the stigma of a criminal
record—in the hopes of reducing barriers to employment that justice-involved individuals face.”).
Certain employers are exempt from Ban the Box requirements because the law prohibits them
from hiring workers with records. For example, jobs at childcare centers or some financial insti-
tutions typically fall under this exception. See, e.g., Mass. OFFICE OF THE ATTORNEY GENERAL,
Guide to Criminal Records in Employment and Housing, https://www.mass.gov/guides/guide-to-
criminal-records-in-employment-and-housing [https://perma.cc/29PP-RY4Q] (“There are a
few limited exceptions for certain types of jo%s in specific industries (for example, jobs at da
cares and certain financial institutions) where employers can ask about criminal records on jof\),
aﬁplications because they are legally prohibited from hiring people with criminal records for
t osejjobs.”).

7 Avery & Lu, supra note 6, at 3.
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the Box laws are classified separately from Fair Chance laws in some of the
literature and, at best, are only one type of Fair Chance law.” In this article,
we use the term “Ban the Box” for laws that mandate only the removal of
the checkbox on job applications. We use the broader term “Fair Chance” for
laws that have additional requirements.

1. State laws

In 1998, Hawaii became the first state to pass a Fair Chance law.” Subse-
quent efforts to pass Ban the Box and Fair Chance laws in other jurisdictions
were spearheaded by formerly incarcerated people and their families through
a grassroots organization, All of Us or None, which started its work in San
Francisco and Alameda County in 2005.7% Today, thirty-seven states, the
District of Columbia, and over 150 cities and counties have adopted laws to
protect job applicants with criminal records from discrimination.

Many states provide more extensive protections because bare bones BTB
laws alone are easily circumvented. 7 If employers remove the “box” from their
application forms but still request criminal records for all job applicants efore
interviews, they are likely to remain biased against applicants with records.”
Therefore, over twenty states now have laws that delay employer access to
criminal records until later in the hiring process, typically affer interviews
or after conditional job offers.” Hawaii’s 1998 law was the first to prohibit

74 MicHeLLE NAT1IvIDAD RoDRIGUEZ & ZOE PoLk, NaT’L EmP. L. ProjECT, BEST PRAC-
TICES IN FAIR-CHANCE ENFORCEMENT, 1 (2015), https://www.nelp.org/app/uploads/2015/06/
Best-Practices-Fair-Chance-Enforcement.pdf [https://perma.cc/L]46—§pZ 3] (“Removing
conviction inquiries from job applications is known as ‘ban the box.” Fair-chance hiring policies
include ban-the-box and other ﬁolifies that create a structured hiring process to ease barriers.”)
(emphasis added); MicHeLLE NaT1vipaD RoDRIGUEZ & ANAsTAsiA CHRISTMAN, NAT'L EMmP.
L. ProjecT, THE Fair CHaNce-Ban THE Box Toorkrt, 4 (March 2015), https://www.nelp.
org/app/uploads/2015/04/NELP-Fair-Chance-Ban-the-Box-Toolkit.pdf [Ettps://perma.
cc/SUEM-G4HX] (“Ban the Box,’ the rallying cry . . . refers to the po{)icy of removing the
conviction history check-box from job applications. ... NELP advocates for a ‘fair chance’ hiring
policy that includes removing the check-box, plus a robust set of fair hiring policies to ease employ-
ment barriers.”) (emphasis added).

> Haw. Rev. Stat. § 378-2.5 (2020); Avery & Lu, supra note 6, at 12-13. This statute also
included prescient provisions, such as delaying employer access to criminal records until after a
conditional offer. In this way, the law was more than merely a Ban the Box law, but it is character-
ized as such in compilations of state laws.

¢ KLEINMAN & KAJEEPETA, supra note 5, at 12. See also, Gaines, supra note 66, at 539.

77 See AVERY & Lu, supra note 6, at 3.

78 See Flake, supra note 66, at 1089 (explaining that some early BTB statutes only barred
the question on the paper/online application and did not regulate when employers could run
background checks. Using Connecticut as the example, Flake notes the law “prohibits [criminal-
record questions] only on the employment application itself,” which /lef open the possibility that
an employer could ask immediately after submission—or even make disclosure a pre-condition to apply-
ing. He also points out that Illinois allowed inquiry “as soon as the applicant is selected for an
interview.” Taken together, these examples illustrate that simply removing the checkbox did not
stop empl(’)lxers from requesting criminal-record checks early (including before interviews), thus
limiting BTB’s effectiveness.).

" Avery & Lu, supra note 6, at 27-29. For example, at least eighteen states delay until after
interview (AZ, DE, IL, KY, LA, ME, MD, MN, NV, NH, NJ, NY, NC, ND, OR, RI, UT, VA)
and as many as eight states (CA, CO, HI, IL, LA, MN, NV, UT) and D.C. postpone access until

post-offer, at least in some circumstances, (e.g., there is no interview), although the states vary in
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employers from accessing criminal records until after a conditional offer.®
Other state laws began with less stringent prohibitions but have now amended
their laws to delay access until later in the hiring process.®!

Postponement of employer access to criminal records serves two pur-
poses. First, as noted above, it prevents employer efforts to circumvent the
“banned box.” This forces employers to engage not only in application review
but also interviewee selection and interviews untainted by criminal record
information. Second, delaying criminal background checks until at least
after the direct contact of an interview provides further unbiased input into
employer hiring decisions.®” The laws that further delay access to applicant
records until after an employer makes a conditional job offer force employers
to engage in the third hiring cycle step before learning about a chosen can-
didate’s criminal history. This latter approach is particularly important where
job offer decisions are made by multiple people, including some who did not
participate in interviews.

Early effectiveness research supports this extension of the access time-
line.® Intermediate delay laws—those that postpone access only until after an
interview—often seem merely to result in delayed employer discrimination.®
Under such laws, employers will commonly request background checks on
promising interviewees after completing all interviews.®® With this informa-
tion in hand, employers can still engage in discriminatory hiring decisions by
choosing to offer the job to another finalist with roughly equivalent skills.5¢

whether these laws apply to the private sector or only the public sector. See id. at 928 (detailing
the requirements of tgir chance IPB.WS state-by-state).

80" MARGARET CoLGATE Love, CoLLATERAL CoONSEQUENCES Res. Ctr., THE MANyY
Roaps From REENTRY TO REINTEGRATION: A NaTiONAL SUrRVEY OF Laws REsTORr-
ING RicHTS AND OpporRTUNITIES AFTER ARREST OR ConvicTioN 102 (2022), https://web.
archive.org/web/20230623015440/https://ccresourcecenter.org/wp-content/uploads/2022/08/
MRFRTR_8.24.22.pdf [https://perma.cc/NS3Z-VNSH].

8 For a detailed discussion of the different approaches to Ban the Box and Fair Chance
Laws in each states, see Wissler, ng‘)m note 66, at 103—09 (discussing variations on ban the
box laws and classifying them into “highly protective,” “moderately protective,” and “low protec-
tive” laws) and at 111-15 (discussing fair chance laws that limit the ways in which employers
can use information about the applicants’ criminal records and classifying these laws into highly,
moderately, and low protective).

8 Weiss et al., supra note 67,at 2 (“BTB proponents suggest that employers are less likely to
view criminal records as conclusively disqualigring after meeting applicants in person: ‘Rejection
is harder once a personal relationship has been formed.”) (quoting Love, xlz\zfm note 40, at 774).

8 See Research Supports Fair Chance Policies, supra note 1, at 6; see also MicHAEL HARTMAN,
Nat’L Conr. oF StaTE LecisLaTures, BAN THE Box: PoLicy SnapsuoT 2 (2021), https://
documents.ncsl.org/wwwncsl/Criminal-Justice/Ban-the-Box-Policy-Snapshot.pdf [https://
perma.cc/7LTL-R3S9].

& Flake, supra note 66, at 1085 (noting that critics argue ban-the-box “merely delays an
employer’s inevitable decision not to hire an ex-offender, often until after both the employer and
applicant have heavily invested in the job-hiring process”).

® Lesley E. Schneider, et al., B]gfore and After Ban the Box: Who Complies with Anti-
Discrimination Law?, 47 Law & Soc. INQuiry 749, 774 (2022) (finding that after ban-the-box
laws are implemented, employers can continue to use background checis as gatekeeping at the
next legal stage (e.g., post-interview or at final background check stages)).

8 See Flake, supra note 66, at 1123.
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Applicants with records, even if they have the financial means to sue,” then
have no way to effectively prove discrimination.

Job candidates and government enforcement agencies have better
ammunition to challenge an employer’s hiring behavior if an employer cannot
access criminal record information until after making a conditional offer. At
that point in the hiring process, it is much more apparent that the most likely
reason for the rescinded offer is the employer’s new knowledge about the
applicant’s criminal background.® In addition, the increased direct contact
with the applicant and the timing of the disclosure are likely to ensure that
employers are sufficiently committed to hiring that person such that only
meaningfully relevant criminal records will cause an employer to reconsider
its hiring decision and rescind its job offer.

To be clear, all employers can legally withdraw offers based on criminal
records if the situation fits within an exception to laws that otherwise outlaw
discrimination.?” One type of such an exception are individual assessments
that establish a rational relationship between an applicant’s offense and the
duties and responsibilities of the position sought.”” An example of an indi-
vidualized assessment is a school’s rescission of a conditional employment
offer to someone who pled guilty to indecent exposure two years before
applying for the job.”!

Another type of exception involves employer compliance with federal
and state laws that exclude those with specific offenses from employment in
specific jobs.”? In its 2012 Guidance, the EEOC provides several examples of
statutory compliance: a county rule prohibition from employing anyone with
a conviction for theft crimes (e.g., burglary, robbery, larceny, identity theft)
from working in a position with access to personal financial information for at
least four years after the conviction or release from incarceration; a federal ban
of ten years for individuals who are convicted of any criminal offense involv-
ing dishonesty, breach of trust, or money laundering from working in a bank;
and the Maritime Transportation Security Act’s provision that individuals
with convictions for offenses such as espionage, treason, murder, and a federal
crime of terrorism be permanently disqualified from obtaining a Transporta-

tion Workers Identification Credential (TWIC).%

8 See Samuel K Baier, Reducing Employment Barriers for People with Criminal Records, 46 J.
Corp. L. 220, 229 (2020) (noting gxat “[fJew private plaintiffs can muster the legal resources”
to bring a discrimination lawsuit without the mancialpsupport of a federal agency, such as the
EEOC).

8 HerrRING & SMITH, supra note 72 at 6 (noting that “Having a conditional offer with-
drawn after a criminal background check was performed was far and away the form of discrimi-
nation experienced most transparently.”).

8 See Wissler, supra note 66, at 105 (summarizing exception/exclusions common in state
ban the box laws).

% See Haw. Rev. Stat. § 378-2.5 (2020); se¢ also HARTMAN, supra note 83, at 1.

1 U.S. EquaL Emp. OpporTUNITY COMMN, Enforcement Guidance on the Consideration of
Arrest and Conviction Records in Employment Decisions under Title VII of the Civil Rights Act,
24 (Apr. 25, 2012), https://www.eeoc.gov/laws/guidance/enforcement-guidance-consideration-
arrest-and-conviction-records-employment-decisions [https://perma.cc/F7EU-LH87].

%2 Id. at 24.

% Id. at 22.
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Nonetheless, employers can still hide illegal reasons for rescinding an
offer behind pretexts or they can choose to risk litigation, since that risk is
so low. Therefore, to encourage compliance, as well as to prevent wasted time
and resources on lawsuits challenging legitimate employer exclusion of can-
didates, some states require documentation of the employer’s reasons for offer
rescissions.” Still others provide opportunities for applicants to explain their
criminal records, and some offer an appeal process for rejected applicants.”
These additional rules aim to further deter illegal hiring decisions.

There are other important differences between the many state and lo-
cal Fair Chance laws. For example, laws have varying threshold numbers of
employees that a company must have to be subject to the law.”® In addition
and importantly, most statutes apply only to public employers. Of the thirty-
seven states and 150 municipalities that have BTB or broader Fair Chance
laws, only fifteen states and twenty-two cities have laws that include private
employers.”” Another key difference between the state and local laws is which
records employers may access. Categories of excluded information vary but
increasingly these include arrests that did not lead to convictions, misdemea-
nors, non-violent crimes, crimes irrelevant to the sought-after job, expunged
records and/or convictions more than a decade old.”® Exclusion of older con-
victions is strongly supported by research discussed in Section I1.B.2, supra.

2. Federal laws

Although states took the lead in passing Ban the Box and Fair Chance
laws, the federal government has also taken steps to improve employment
rates of those with criminal records. The Second Chance Act of 2007, signed
into law by President Bush, sought to reduce recidivism by authorizing federal
grants to government agencies and nonprofit organizations to provide reentry
services and programs.” In so doing, the Second Chance Act provided a vital

* See, e.g., AVERY & Lu, supra note 6, at 9 (stating that the California fair chance law
“requires written preliminary notice to the job applicant of the employer’s intent to rescind the
conditional job offer; time for the applicant to respond with evidence of inaccuracies in the
record), rehaéilitation, or mitigating circumstances; and final written notice rescinding the job
offer.”).

% Id. at 9-28 (providing a summary for each state’s fair chance law).

% Id. at 27-29 (providing a chart to illustrate the variety in Fair Chance laws amongst
states). For example, Minnesota requires job screening if the conviction “directly relates” to the
position, where other states, like Pennsylvania, have job screening questions that allow for con-
sideration of convictions to the “extent to which they relate to the applicant’s suitability for the
position”in general).

97 Avery & Lu, supra note 6, at 2-3.

% See id. at 27-29 (chart providing comparison of state laws); CoLLATERAL CONSEQUENCES
Res. CtR., 50-State Comparison: Limits on Use of Criminal Record in Employment, Licensing &
Housing, https://web.archive.org/web/20260206111645/https://ccresourcecenter.org/state-
restoration-profiles/50-state-comparisoncomparison-of-criminal-records-in-licensing-and-
employment/ [https://perma.cc/TL5C-LM]J3] (last visited Feb. 6,2026) (hereinafter “50-State
Comparison”) (in a state by state listing, stating that Arizona and Oklahoma do not allow release
of information about non-violent crimes, and at least six states do not allow access to misdemea-
nor information in at least some circumstances: Arizona, Arkansas, Massachusetts, Michigan,
Minnesota, and Nevada).

% Pub. L. No. 110-199, 122 Stat. 657, 660 (2008).
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first step towards lowering unemployment among those with criminal records
by including job training and job acquisition support services in its list of pro-
grams eligible for funding.’®

In late 2015, President Obama issued a directive to federal agencies to
desist from asking most job applicants about criminal records on job applica-
tions and to allow federal agency inquiries about and access to these applicants’
criminal records only post-offer.’® This federal policy directly mirrored state
Ban the Box and Fair Chance laws. In 2018, President Trump signed into law
the First Step Act which sought to reduce the size of the federal prison popu-
lation.’ One mechanism included in this federal statute was reauthoriza-
tion of the Second Chance Act.!® Congress subsequently codified the Obama
administration’s federal policy and expanded it to cover federal contractors, by
passing the Fair Chance to Compete for Jobs Act (Fair Chance Act) of 2019,
which President Trump signed into law.™

The Fair Chance Act incorporated many of the best practices test-driven
by state laws.'” Extending fair chance hiring to federal contractors has a
greater reach than might be apparent because the federal government employs
a substantial number of people through contractors. In fact, contractors and
their employees now outnumber federal employees more than two to one.'

Further federal actions extending Fair Chance laws to state public and
private employers would expand state anti-discrimination laws to include

100 74, § 101(d)(3)(C).

' Fact Sheet: White House Announces New Commitments to the Fair Chance Business Pledge
and Actions to Improve the Criminal Justice System, OFF. oF THE PrEss Sec’y, THE WHITE
House, (Nov. 30, 2016), https://obamawhitehouse.archives.gov/the-press-office/2016/11/30/
fact-sheet-white-house-announces-new-commitments-fair-chance-business [https://perma.
cc/5XX2-P5Q]].

102 See Second Chance Reauthorization Act of 2018, Pub. L. No. 115-391, 132 Stat. 5220
(2018) (codified as amended in scattered sections of 34 U.S.C.). See a/so NATHAN JamEs, Cong.
RscH. SErv., R45558 THE FirsT STEP AcT oF 2018: AN OvERVIEW (2019).

103 Second Chance Reauthorization Act §§ 501-02, 132 Stat. at 5222-37. The Second
Chance Reauthorization Act of 2018 reauthorized appropriations for and expanded the scope of
some grant programs that were initially authorized under the Second Chance Act of 2007 (Pub.
L. No. 110-199). The reauthorized programs include, among other programs, Careers Training
Demonstration Grants and the Community-Based Mentoring and Transitional Service Grants
to Nonprofit Organizations Program. Id.

1045 U.S.C. § 9202; The Fuair Chance to Compete for Jobs Act, U.S. DEP'T oF HEALTH AND
Human Services, Orrice or INspEcTOR GEN. (Nov. 6,2024), https://oig.hhs.gov/careers/the-
fair-chance-to-compete-for-jobs-act/ [https:// erma.cc/EY4U—YFPK8]. %he F%ir Chance Act

assed as part of the National Defense Reauthorization Act. The Fair Chance to Compete Act,
%.S. Der’t oF TREASURY, (stating that on “December 20, 2019, the president signed into law the
National Defense Authorization Act, which includes the Fair Chance to Compete for Jobs Act
of 2019 (“Fair Chance Act” or “the Act”).”) https://home.treasury.gov/about/careers-at-treas-
ury/the-fair-chance-to-compete-act [https://perma.cc/J3SP-TWPM] (last visited Feb. 2,2026).

105 See § 9202 (taking effect in 2021 and delaying inquiry until a conditional offer is
extended but creating exceptions); 5 CFR § 920.202(5 (providing guidance on the law, effective
in 2023). See also Press Release, U.S. EQuaL Emp. OprorTUNITY COMMN, EEOC Issues Enforce-
ment Guidance: Commission Updates Guidance on Employer Use of Arrest and Conviction Records
(Apr. 25, 2012), https://www.eeoc.gov/newsroom/eeoc-issues-enforcement-guidance [https://
perma.cc/E3EG-RE8T] (providing initial guidance).

1% Ellie Kamarck, Is Government Too Big? Reflections on the Size and Composition of Today’s
Federal Government, BRookiNgs INsT. (Jan. 25, 2025), https://www.brookings.edu/articles/is-

overnment-too-big-reflections-on-the-size-and-composition-of-todays-federal-government/
%https:// perma.cc/D349-DB7K].
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employers in the thirteen states that currently lack any type of Fair Chance
law (including Ban the Box law). Such a federal law would also provide uni-
form minimum requirements among states on issues such as when during the
hiring process employers may legally access applicant criminal records and
which parts of those records employers may legally access.

B.  Clean Slate Laws

Clean Slate laws are so named because they seek to provide a fresh start
for many with criminal records by wiping the slates of documented criminal
activity at least partially clean. By requiring automatic sealing or expunge-
ment of certain criminal record items,'” Clean Slate laws avoid discrimination
based on minor, old, and/or inaccurate criminal histories.’®® These laws focus
on the criminal records themselves, rather than on delaying employers’ access
to those records. They are not meant to, nor should they, supplant Ban the Box
or Fair Chance laws. Instead, they are intended to complement them.'”

When properly implemented, these record-focused laws limit the num-
ber of job applicants with any discoverable criminal history. For example, if
an applicant’s record contains only minor infractions committed more than
a decade before their job application, in some Clean Slate law states an
employer’s inquiry would reveal no criminal record.'™

1. State laws

Clean Slate laws exist in thirteen states and the District of Columbia.!!!
Each of these laws requires the state to seal eligible criminal records without
any action by the justice-impacted individual. This is a major improvement
to current systems that require an individual to petition for expungement of

7 Clean Slate in States, THE CLEAN SLATE INITIATIVE, https://www.cleanslateinitiative.
org/states [https://perma.cc/62M3-TRIV] (last visited Jan. 6, 2026); See also Sharon Dietrich &
Rebecca Vallas, One Strike and You're Out, CTR For AM. PrROGRESS (Dec. 2,2014), https://www.
americanprogress.org/article/one-strike-and-youre-out/ [https://perma.cc/AQ4L-BKX6].
Clean Slate emerged as a policy recommendation from a December 2014 paper written by
Sharon Dietrich of Community Legal Services and Rebecca Vallas of the Center for American
Progress.

B See Clean Slate Advocacy Toolkit, CmTyY. LEGAL SERVICES AND CTR FOR AM. PROGRESS
(Oct. 2017), https://www.nelp.org/app/uploads/2017/11/Clean-Slate-Advocacy-Toolkit.pdf
[https://perma.cc/7]2K-AMXP] (detailing the types of information to be expunged and using
Phil?adelphia’s law as an example).

19 See RobRIGUEZ & PoLK, supra note 74, at 1.

10 See Riia O’Donnell, What You Need to Know About Clean Slate Laws, CriTicAL RscH.,
(2023), https://criticalresearch.com/fags/clean-slate-laws/ [https://perma.cc/89V3-N5SFF]
(last visited on Sep. 21, 2025).

W See Clean Slate in States, supra note 107. See also 50-State Comparison, supra note 98
gprovidin details that illustrate that 40 states also have some form of statutory mechanism

or record-sealing or expungement, though most of these require affirmative action by the
record-holder and vary significantly in terms of which parts 019 criminal records can be sealed
or expunged).
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their criminal records, often one item at a time.""? Automated record clearing
is efficient and reduces costs because it avoids the time and expense of manual
record review.'!3

By putting the impetus on the state and shifting the burden from the
justice-impacted individual, Clean Slate laws can be a powerful and afford-
able tool to improve the fairness of job applicant selection. Nonetheless,
the approach is not without limitations. There are practical and cost issues
involved in states acquiring the necessary computer systems and coordinating
these across multiple jurisdictions within and across states.!™* Even where this
has been or can be achieved, there is disagreement about which information
should be sealed.’ For example, some people support sealing all non-violent
telonies, while others may support expungement only of old convictions,
misdemeanors, and juvenile records.’® Accordingly, current statutory sealing
requirements are limited to those crimes upon which a majority of a state’s
lawmakers can agree.'’

2. Federal laws

No federal Clean Slate laws have been passed to date, though two
relevant federal bills are pending. The bipartisan co-sponsored Clean Slate Act
would create a process for automatic expungement of some non-violent fed-
eral convictions."'® More specifically, the Clean Slate Act would “empower(]
courts to automatically seal criminal records related to simple possession of

12 See Clean Slate Adfvomcry Toolkit, supra note 108, at 1 (noting that the current system of
etitions for expungement is “untenable” due to its “sheer volume,” which is overwhelming to
Eoth etitioners and courts).

183 Jd. (stating that “by relying on automated query that can identify cases that qualify for
sealing, a state can achieve the policy goal of sealing virtually all qualifying electronic records
immediately without simultaneously overwhelming the courts”).

114 See Anne Teigen & Michael Hartman, Lawmakers Discuss Ways to Make Clearing a
Criminal Record Easier, NAT'L. CoNF. STATE LEGISLATURES (May 31, 2023), https://www.ncsl.
org/state-legislatures-news/details/lawmakers-discuss-ways-to-make-clearing-a-criminal-
record-easier [https://perma.cc/LUSN-JJJB] (identifying implementation challenges). See also,
e.g., LEGISLATIVE FiscaL EsTIMATE, S. 4154, 218th Leg., 1 (N.J. 2019) (stating that it would
cost new Jersey an estimated $10 million for technological development); Noah Denkler et al.,
Cost Benefit Estimate of Clean Slate Laws in Florida, FLA. StaTeE UN1v. (2023), https://cosspp.
fsu.edu/economics/wp-content/uploads/sites/10/2023/08/Clean-Slate-in-Florida.pdf [https://
perma.cc/8HCV-N45R] (estimating the one-time implementation costs of Clean Slate ]faws
in Florida to total $4.7 million). Joun S. HoLrywoop & Zev WinkeLman, RAND, Improv-
ING INFORMATION-SHARING Across Law ENFORCEMENT: WHY INFORMATION INTEGRATION
Remains A CHALLENGE 3 (noting that the cost of records management systems (RMSs) and
computer-aided dispatch (CAD) systems and the complexity of interoperability standards
remain significant barriers to information sharing).

15 See Teigen & Hartman, supra note 114; see O’Donnell, supra note 110 (giving examples
of types of items that Clean Slate laws in various states will remove or seal).

16 See O’'Donnell, supra note 110 (giving details about which types of convictions can be
sealed under various states’ Clean Slate laws).

"7 See Clean Slate Advocacy Toolkit, supra note 103, at 1.

118 See CLEAN SpaTE AcT oF 2023, H.R. 2930, 118th Cong. (2023) (requiring automatic
sealing of federal records for simple possession and other nonvio%ent marijuana offenses, estab-
lishing a petition process for additional record sealing, mandating automatic sealing of certain
arrest records within 180 days, authorizing public defenders to assist indigent petitioners, and
shielding employers from liagility for misconduct tied to sealed records).
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a controlled substance, any nonviolent offenses involving marijuana, and an
arrest for an offense that did not result in a conviction after one year of com-
pleting imprisonment, probation, or supervised release.” Since offenses
involving marijuana in particular are very prevalent,'”® many people could rely
solely on this automation to have their records sealed, avoiding the necessity
to separately petition for modification of their records, as they would have to
do for some other offenses.'?!

In contrast to the Clean Slate Act, which only applies to federal criminal
records, the bipartisan co-sponsored Fresh Start Act would focus on financial
support for state Clean Slate laws.’?> This law, most recently reintroduced in
2025, would simplify and expedite the expungement process by permitting
states with Clean Slate laws to apply for federal funds to implement those
laws.”® The grant program would include financial support for automating
state record-sealing systems, greatly increasing efficiency and removing even
more of the burden from individual record holders.”** As noted above, these
types of costs and implementation details currently stand as significant road-
blocks in getting state Clean Slate laws passed.’” Removing these barriers
would be a significant step.

III. CriTiQUES AND RESPONSES

In this section, we examine three main types of criticisms leveled at Ban
the Box and Fair Chance laws and offer counterarguments for each of them.
First, several researchers have suggested that Fair Chance laws are ineffec-
tive or even harmful. However, most studies to date have focused only on
the effects of BTB laws because only these have been around long enough

9 Agou Nbiave, Cone. Brack Caucus Founp. & Nat’L RaciaL Equity INITIATIVE
For Soc. JusT., THE CLEAN SraTE AcT: A PaATHWAY TO CRIMINAL JUsTICE REFORM 2 (2023),
https://www.med.unc.edu/fammed/nctac/wp-content/uploads/sites/1256/2024/02/2023 _
CBCF_CPAR_NREI_A-Pathway-to-Criminal-Justice-Reform_1.2mkj.pdf [https://perma.
cc/TU6E-L79N].

120 Clearing Criminal Records for Cannabis Offenses, NAT'L CONF. STATE LEGISLATURES
(2020), https://www.ncsl.org/civil-and-criminal-justice/clearing-criminal-records-for-
cannabis-offenses [https://perma.cc/PLY6-D54Q] (stating that over seven million people were
arrested for marijuana possession from 2001 to 2010); Drug Related Crime Statistics, NaAT’L CTR.
ror Druc ABuse Stat. (NCDAS), https://drugabusestatistics.org/drug-related-crime-statis-
tics/ [https://perma.cc/AZ4P-VIYY ] (last visited Sep. 10, 2025) étating that 244,000 people
are sent to prison annually for drug-related offenses); How Many Federal Marijuana Prisoners Are
There?, Mlj\RUUANA PoLy Project, https://www.mpp.org/policy/federal/how-many-federal-
marijuana-prisoners-are-there/ [https://perrna.cc/DWF7—\ﬂ-fDPfr(last visited Sep. 11, 2025).

2 CLEAN SrATE Act oF 2023, supra note 118, at § 3560A (“Sealing of certain records
upon 2[2)<=.tition‘”).

122 See FresH StarT Act oF 2025, S. 2590, 119th Cong. (2025) (authorizing fundin,
to help states automate record expungement and sealing, prohibiting states that delay recor
expungement or sealing due to fines or fees from receiving grant funding, and requiring states to
report sealing and expungement data disaggregated by race, ethnicity, and gender).

123 Id.at § 3(c).

124 1d. at § 4.

13 See supra Section I11.B.1.
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to produce sufficient data for analysis.’* The results of these studies remain
inconclusive and do not support a move away from Fair Chance laws, and
especially from laws that have not yet been adequately studied.’?” Second, Fair
Chance laws are not just an easy way to score political points; rather, they help
serve a central goal of criminal justice reform, which is to improve reintegra-
tion of people with convictions into the community and to lower recidivism
rates.'”® Finally, some commentators argue that Fair Chance laws do not go
far enough in expanding work opportunities for applicants with records. Even
so, these laws are compatible with other reforms and remain an important tool
for combatting discrimination.’” As such, policymakers can pursue a “both/
and” approach rather than abandoning Fair Chance laws.

A Questions of Effectiveness

Although several economic impact studies have attempted to quan-
tify the effects of BTB laws, the results have been mixed so far. Doleac and
Hansen conducted a study, published in 2020, that found a negative impact on
employment rates among young, low-skilled Black and Hispanic men."® They
concluded that employers used race as a proxy for criminal conviction when
BTB laws prevented them from accessing applicants’ criminal history, thereby
disadvantaging Black and Latino applicants, including those without criminal
histories.”® A 2021 study by Sabia, McKay, Nguyen and Dave also found that
BTB laws produced unintended consequences, namely that they lead to an
increase in property crime rates."* More specifically, the authors argue “that
BTB laws are associated with an approximately 16 percent increase in criminal
incidents involving working-age Hispanic men, driven by property crimes.”
Notably, despite this negative impact finding, the study did not find such an
increase for working-age African-American men, even though according to
Doleac and Hansen’s study this group also faced increased statistical discrimi-
nation in the wake of BTB laws.3*

Such conflicting outcomes call into question the claims that BTB laws
increase racial discrimination in hiring. A recent paper by Anne Burton and
David Wasser underscores the inadequacies of previous studies that found

126 See Sharon S. Oselin et al., Fair Chance Act Failures? Employers’ Hiring of People with
Criminal Records,23 CrimiNoLOGY & Pus. PoLy 361, 363 (2024) (“[g]iven there are even fewer
policies that endorse EEOC protective guidelines, the body of research on the efficacy of ‘fair
chance’ policies is particularly sparse, leaving substantial room for assessment about their imple-
mentation and impact.”).

127 Infra Section IILA.

128 Infra Section II1.B.

12 Infra Section II1.C.

30 Jennifer L. Doleac & Benjamin Hansen, The Unintended Consequeme:{{of “Ban the Box™:
Statistical Discrimination and Employment Outcomes When Criminal Histories Are Hidden, 38 ].
Lag. Econ. 321, 324-25 (2020).

131 14, at 324.

132 Joseph J. Sabia et al., The Unintended Effects of Ban-the-Box Laws on Crime, 64 J. L. &
Econ. 738,801 (2021).

133 Id. at 815.

134 Id
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that BTB laws result in statistical discrimination.’ The authors provide a
thorough analysis of such studies and conclude that “the effects of BI'B on the
employment of those most likely to be statistically discriminated against are
more ambiguous than previously portrayed.”’¢ They demonstrate particular
flaws in the Doleac and Hansen study, arguing that the small sample size in
the Current Population Survey (CPS) dataset used in that study calls their
conclusions into question.’” Burton and Wasser argue that when using a dif-
ferent dataset, the American Community Survey (ACS), the results suggest
that “removing ‘the box’ may not actually negatively affect the hiring of work-
ers from the groups [they] study.” * Indeed, according to the U.S. Bureau of
Labor Statistics, “[d]ata from the ACS . . . provide more extensive geographic
and demographic coverage, and have smaller sampling errors.”"* In sum,
Burton and Wasser’s study demonstrates that the “unintended consequences”
theories are still equivocal, at best.

To be sure, these types of findings are concerning, but there are strategies
to address unintended discriminatory consequences if they do exist. For exam-
ple, employers who use race as a proxy for criminal history in the absence of
“the box” on the application violate civil rights law, and the unlawful practices
could therefore be addressed through better enforcement of well-established
laws such as Title VII of the Civil Rights Act of 1964. In any case, since there
is not yet a definitive showing of harm, concerns about racial inequities should
serve as an impetus for improvement rather than an argument against Fair
Chance laws broadly. This is even more compelling in the face of other studies
that reveal neutral or positive impacts of BTB laws.

In their 2024 article titled “Ban-the-box Laws: Fair and Effective?,” Rob-
ert Kaestner and Xifei Wang note that the “study of the effect of BTB laws
is relatively sparse” and the research findings so far are of a “mixed nature.”*
The authors focused their study on young (ages twenty-five to forty-four)
men with low levels of education. Their results suggest that earlier “findings[]
of a negative effect of BT B laws on young Black men’s employment . . . may
be spurious” or may reflect differences in labor market conditions over time,
rather than a causal connection between BTB laws and higher unemployment
rates in this demographic.' Overall, their study did not document either
positive or negative quantitative effects of BT B laws, finding that “BTB laws
have not been beneficial in terms of increasing employment, but they have not
been harmful either.”1*

% Anne M. Burton & David N. Wasser, Revisiting the Unintended Consequences of Ban
the Box, 250 J. Pus. Econ. 1, 2 (2025) (concluding that the evidence for negative unintended
consequences of BTB laws is “even more mixed than previously understood”).

136 Id. at 9.

Y714 at 2.

138 I4. at 8.

%9 Id.at 7 (quoting U.S. BurEAU oF LABOR. STATS. Notes on Using Current Population Survey
(CPS) Subnational Data (Mar. 17,2023), https://www.bls.gov/lau/notescps.htm [https://perma.
cc/572D-21.XC]).

140 Robert Kaestner & Xufei Wang, Ban-the-Box Laws: Fair and Effective?, 78 INT’L REV.
L.& Econ. 1,2 (2024).

141 Id
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Other studies have reached similar conclusions about the lack of nega-
tive effects of BTB laws. For example, economist Evan Rose concluded that
Seattle’s 2013 BTB law “had small effects on the employment and earnings of
ex-offenders.”* The “net zero” effect is, of course, not what advocates hope to
achieve, but the absence of harm is encouraging. Indeed, the lack of positive
impact may be due to circumstances that lend themselves to mitigation. Rose
posits that the negligible effect can be attributed to two factors: first, “most
ex-offenders know which jobs require a clean record and do not apply to
them,” and second, “even under BTB employers still check criminal records
and reject all ex-offenders later in the interview process.”*** More compre-
hensive Fair Chance laws, along with better enforcement and stronger public
information campaigns, could help address some of these concerns.'*

Some studies have found modest positive effects as well. In a 2020 article
titled “Ban the Box, Convictions, and Public Employment,” labor economist
Terry-Ann Craigie found that “BTB policies raise the probability of public
employment for those with convictions by 4 percentage points” in general,
which “represents about 30%” average increase in the probability of a pub-
lic employment for this population.’* This result further illustrates that the
study of BTB laws must continue and that definitive conclusions as to their
lack of effectiveness are premature. The quantitative assessment of stricter Fair
Chance laws is even less complete, given that this type of legislation is newer
and that several jurisdictions are only beginning to implement such laws.*

This brief overview of the economic studies is far from exhaustive, but
it suffices to illustrate that the effect of BTB or Fair Chance laws—whether
positive or negative—cannot yet be clearly established. For example, labor
market conditions can affect the results in ways that are difficult to quantify.!*
As discussed in Section II, supra, Fair Chance laws are still evolving, and many
more detailed studies will be needed to figure out the impact of these laws
on employment when datasets become large enough to break out the data
by variables such as labor market conditions, industry, job type, the type of
employer, age, race, gender, education level of applicants, etc. Policy analysts
and lawmakers should continue to closely monitor the data that economic
researchers gather as more time passes. In the meantime, where there is no
evidence of harm, the potential of Fair Chance laws to effect change supports
their continued implementation and enforcement. This is particularly true
because we do not yet have sufficient data to measure whether Fair Chance
laws that delay access to records until after a conditional offer, coupled with
other best practices discussed in Section II.A.1, supra, will lead to quantifiably
positive results. Further, better implementation by employers, as well as more

% Evan K. Rose, Does Banning the Box Help Ex-Offenders Get Jobs? Evaluating the Effects of

a Pralﬁinent Example, 39 J. Las. Econ. 79,111 (2021).
Id.

145 See infra Sections IV.B-D.

4 Terry-Ann Craigie, Ban the Box, Convictions, and Public Employment, 58 Econ. INQuiry
425,426 (2020).

7 See supra Part II (discussion of current trends in BTB and Fair Chance laws).

148 See Kaestner & Wang, supra note 140, at 2.
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effective enforcement by state and local governments, are likely to increase
the effectiveness of Fair Chance laws.'*’ Finally, the moral argument in favor
of anti-discriminatory employment laws that protect workers with records is
strong and counsels in favor of maintaining and improving BTB and other
Fair Chance laws.

B.  Fair Chance Laws as Part of Broader Criminal Justice Reform

If Ban the Box and Fair Chance laws were ineffective, why would so
many jurisdictions choose to adopt them? One cynical answer is that they
are relatively inexpensive (or cost-free) for elected officials to promote and
adopt.”® Since there has been bipartisan agreement regarding the impor-
tance of employment for formerly incarcerated or justice-involved individuals,
these laws may be easier for legislators to pass than many others.”! In the
absence of conclusive evidence of ineffectiveness,however, the cynicismislargely
unwarranted. Regardless of political motivations, BT B and Fair Chance laws
still hold promise for helping job applicants with records to get opportunities
to have potential employers assess their qualifications objectively, without the
bias that might attach to a past conviction. According to Beth Avery, a sen-
ior attorney at NELP: “the ban the box movement—powered by people with
records and their families—can be credited with bringing the unfair status quo
to the national attention and spurring further nuanced policy discussions.”*?
It is of course important to recognize that Fair Chance laws alone cannot
solve employment challenges facing people with records. “We should not pre-
tend that such policies are ‘magic bullets’that instantly cure complex problems,
and the proponents of such legislation cannot walk away assuming the job
is done.”3 Nonetheless, while not a panacea, they are an important part of
criminal justice reform landscape.

Indeed, public officials who promote Fair Chance laws merely for
political gain but do nothing to take the implementation of these “well-
intentioned” policies beyond the “surface level”** are unlikely to gain any
special advantage. Fortunately, this does not appear to be the trend. Rather,
lawmakers continue to improve and expand laws that help reintegrate people
into civic life after a conviction and incarceration. For example, Washington
state expanded its Ban the Box law, effective in July 2026, to prohibit employers
from accessing information about criminal records until after a conditional

49 See infra Sections IV.C-D.

50 OpeN TO DEBATE, Ban the Box: Should We Banish the Criminal History Check Box
Sfrom  Job Aéz;plimz‘z’om?, at 27:34 (YouTube, Apr. 18, 2024), https://www.youtube.com/
watch?v=0887KNibSBI&t=2082s [https://perma.cc/A7NV-RUSF].

1 See, e.g., KORZENIK, supra note 16, at 201-02.

52 Beth Avery, People with Records Have Fought Hard to “Ban the Box”, NaT’L Emp. L.
Project (Apr. 23,2024), https://www.nelp.org/people-with-records-have-fought-hard-to-ban-
the-box/ [https://perma.cc/D7NB-P7SL].

153 KORZENIK, supra note 16, at 201.

154 See Michael ]prcCusker, Is Fair Chance Hiring Really Creating a Fair Chance?, MEDIUM
(July 5, 2025), htt s://michmcl.medium.com/is—fair—cﬁ/ance—hiring—really—creating—a—fair—
chance-c3cb86dac28a thtps://perma.cc/2775—WA8V].
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offer has been extended.’™ This new law prohibits adverse employment
actions against applicants with records without a legitimate business reason,
creates notice requirements for employers, and imposes increased penalties for
non-compliance.’

City governments also continue to strengthen their fair chance laws.
Philadelphia added protections for applicants and employees with records
effective in January 2026, including a four-year lookback period for misdemea-
nors (reduced from seven years) and enhanced compliance requirements and
fines for employers.”®” A Minneapolis ordinance, effective as of August 2025,
added “justice-impacted status” to the list of protected classes, prohibiting
adverse employment action against applicants or employees with a criminal
record, “unless the employer can demonstrate that the history is reasonably
related to the duties of the position.”*® Together with the evolution of Fair
Chance laws described in Section II.A.1, supra, these examples illustrate that
these laws continue to expand because they respond to an important public
need.

Some argue that Fair Chance laws may become superfluous if employers
understand the business advantages of hiring people with records. In his book
Untapped Tulent, Jeffrey Korzenik wants “to make ‘Ban the Box’ legislation
irrelevant” because “[i]f a checked box is not an immediate disqualification
for employment, no government policy is needed.”’ Still, he views Ban the
Box laws “as a catalyst in the business community to understand how to make
the most out of considering people with criminal records.”*® Employers
already recognize the benefits of second-chance hires.“A 2021 study by SHRM
(Society for Human Resource Management) and the Charles Koch Institute
found that: 85% of HR professionals and 81% of business leaders who hired
individuals with criminal records reported that they performed the same or
better than other employees.”’¢! Even more than a catalyst for understanding,
Ban the Box and Fair Chance laws have an important expressive function
in that they convey public recognition of the importance of redemption and
rehabilitation, alerting the community to the fact that discrimination based
on prior misconduct for which a person has already served fair punishment is

155 Wash. Rev. Code § 49.94.020 (2025). For a discussion of current developments in fair
chance laws, see supra Section IL.A.

156 Wash. Rev. Code § 49.94.020 (2025).

7 Susan M. Corcoran, et al., ‘Ban the Box’ Expands in Philadelphia — Latest Updates for Em-
{)/ayers, Tue Nar’t L. Rev., https://natlawreview.com/article/ban-box-expands-philadelphia-

atest-updates-employers [https://perma.cc/45AN-W3Z6] (Nov. 14, 2025).

158 Alonzo Nﬂirtinez, Minne?palis Overhauls Civil Rights Law: What Employers Must Know,
ForsEs, https://www.forbes.com/sites/alonzomartinez/2025/05/30/minneapolis-overhauls-civil-
rights-law-what-employers-must-know/ [https://perma.cc/8XUZ-QYLZ] (May 30, 2025).

159 KORZENIK, supra note 16, at 200.

160 Id.

161 McCusker, supra note 154; see also New SHRM and CKI Survey Highlights Value of Workers
with Criminal Records, Soc’y For Human Res. MemT. (May 10, 2021), https://www.shrm.org/
about/press-room/new-shrm-cki-survey-highlights-value-workers-criminal-records [https://
perma.cc/P63Y-UIGU] (discussing the business benefits of hiring people with criminal
records); Kim Gusman, Finding Untapped Potential in Unexpected Places, CAL. EMPLOYERS’ ASS'N.
(Apr. 11, 2024), https://employers.org/2024/05/01/finding-untapped-potential-in-unexpected-
places-2/ [https://perma.cc/67B5-YKS4].
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wrong.'®? Thus, these laws can communicate to employers the value of justice-
impacted individuals as employees while simultaneously communicating a
message to society at-large about dignity, redemption and rehabilitation.

C. Fair Chance and Other Policies Enhance Each Other

Critics of Ban the Box and Fair Chance laws also argue that other
policies would be more effective for improving employment prospects for
people with records. For example, Doleac and Hansen recommend “providing
more information about job applicants with records or improving the average
ex-offender’s job readiness.”® To be sure, fair chance hiring has the best shot
at achieving its goal of better employment outcomes for people with records if
it works together with other legal and policy reforms. We discuss the benefits
of such a holistic approach in Section V, infra. However, the assertion that
Fair Chance laws work better in conjunction with other initiatives does not
mean that they are themselves undesirable or dispensable. To the contrary,
these laws form the foundation for a shift in hiring practices.’** For example,
in Section I1.B.1, supra, we discussed an emerging trend in state laws towards
automatic record clearing. These Clean Slate laws work in parallel with Fair
Chance laws to ensure that the stigma of a criminal conviction does not prevent
qualified applicants from securing employment. While these laws serve over-
lapping goals, they are not mutually exclusive. First, Clean Slate laws have only
been implemented in thirteen states and Washington, D.C. so far,'®® while
BTB or Fair Chance laws have been adopted by the federal government, as
well as by thirty-seven states and over 150 cities and counties, with fifteen state
and twenty-two city laws covering private employers as well.’*¢ Second, there
is no uniformity between these laws in terms of what types of convictions and
time lapses are prerequisites for expungement. Accordingly, Clean Slate and
Fair Chance laws can work together to protect more potential applicants
and expand the talent pool for employers.

Like Ban the Box and Fair Chance laws, record clearing legislation
aims to minimize the collateral consequences of a criminal conviction and to
expand access to jobs, housing, and education for people who have completed
their criminal sentence. All these laws are based on the principles of “fairness,
proportionality, and forgiveness.”*” Criminology researchers Sarah Lageson
and Alessandro Corda note that “[c]riminal record clearance mechanisms,

162 See, e.g., Cass R. Sunstein, On the Expressive Function of Law, 144 U. Pa. L. Rev. 2021,
2024 (1996) ?rexploring the expressive function of law, which refers to “the function of law in
‘making statements’ as opposedp to controlling behavior directly”).

19 Doleac & Hansen, supra note 130, at 362.

164 See, e.g., Research Supports Fair Chance Policies, supra note 1, at 4-5 (discussing how fair
chance policies can improve employment outcomes for people with criminal records).

15 Clean Slate in States, supra note 107.

16 See Avery & Lu, supra note 6, at 111-17 (providing a summary of fair chance laws by
category as of the time of publication in 2021); see also supra Part II.

17"Sarah E. Lageson & Alessandro Corda, Chasing a Clean Slate: The Shifting Roles of
Pri'v(acy an)d Technology in Criminal Record Expungement Law and Policy, 38 Harv. ].L. & TecH.
1,5 (2024).
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such as expungement and sealing, are traditionally understood as rehabilita-
tive, post-conviction or post-dismissal measures meant to ensure that people,
once convicted or acquitted of a crime, no longer have records of their arrest
or conviction in the public domain.”® They go on to argue that support for
expungement and clean slate laws is also increasingly rooted in data privacy
concerns.'® In this way, BT B, Fair Chance, and Clean Slate laws can each help
address different aspects of individual rights. Furthermore, it is important to
maintain the legal pressure on employers not to inquire about criminal records
where such an inquiry is not appropriate.'”

IV. TFocus oN FuTture REFORMS

Efforts to improve the employment rates of those with criminal records
should involve both legal carrots and legal sticks. Fair Chance laws serve as
sticks, punishing biased employers. Measures that encourage voluntary com-
pliance with Fair Chance laws can work as carrots. It is vital that these two
types of approaches be used to complement each other, because even expanded
BTB, Fair Chance, and Clean Slate laws will leave some degree of undetected
hiring discrimination.'”!

A Economic Incentives for Employers to Promote Fair Chance Hiring

Economic incentives for employers to comply with Fair Chance laws can
augment voluntary hiring policies that open up job opportunities for those
with criminal records. There are currently three types of economic incentives
available to employers who hire such applicants. These incentives include two
federal tax credit opportunities,'’? a number of parallel state tax credits,'”* and
a federal bonding program which effectively provides risk insurance to those
willing to “risk” employing someone with a criminal record.'”* Each of these
programs can be improved to increase effectiveness. An additional and com-
plimentary economic incentive could be to create a federal contract preference
for employers who employ people with criminal records.'”

168 17
169 Id. at 38 (“post-sentence discrimination and the regulation of criminal history information
increasingly frame and invoke crucial data privacy questions in today’s data-rich environment”).
170 See infra Section IV.D (discussing cases where employees had no recourse to legal rem-
edies after voluntarily disclosing their criminal history and the need for interpreting fair chance
laws more broadly).

1 Persistent bias and the subjective nature of hiring decisions can lead employers to
discriminate against applicants with records, even when the law prohibits rejecting someone
based solely on their criminal history. See generally supra Part 111, infra Sections IV.B-D.

2 Empowerment Zone Employment Crecﬂt, 6 U.S.C. § 1396; Work Opportunity Tax
Credit, 26 US.C. § 51.

' Infra Section IV.A.1.

74 The Federal Bonding Program, U.S. DEP'T oF LaB., https://bonds4jobs.com/ [https://
perma.cc/A6CP-H6W'TT] (last visited Aug. 4,2025) (hereinafter The Federal Bonding Program).
See also infra Section IV.A.2 (discussing the bonding program in detail).

175 Infra Section IV.A.3.
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1. Federal and State Tax Credits

The Empowerment Zone Employment Credit is one of two relevant
federal tax programs. This credit provides a tax incentive for employers to hire
residents of economically distressed areas.'” The program allows an employer
to claim a twenty percent credit on up to the first $15,000 of wages paid to
qualified employees.’”” The credit is not directly targeted at people with crimi-
nal records. However, since so many people who have been recently released
from prison are severely economically challenged, employers utilizing this tax
credit are indirectly also increasing the employment of some formerly incar-
cerated people.'”

The Work Opportunity Tax Credit (WOTC) is the federal tax incentive
that directly impacts job applicants with criminal records.’” This tax credit can
be particularly useful in encouraging corporate compliance with Fair Chance
laws because it explicitly provides tax relief to employers who hire “quali-
fied ex-felon” applicants.’® Targeted corporate tax incentives have proven to
be effective in improving corporate compliance in other areas. For example,
the Renewable Energy Investment Tax Credit (ITC) has been a key driver in
the growth of business use of solar and wind energy, putting more businesses
in compliance with Sustainable Development Goals (SDG) 7 (Affordable
and Clean Energy) and SDG 13 (Climate Action).'! Tax incentives have also

7% Fact Sheet: Opportunity Zones, INTERNAL REVENUE SERv., https://www.irs.gov/news-
room/opportunity-zones [https://perma.cc/CXK3-5ZPY] (last updated April 2022) (defining
“opportunity zones” as a “tax incentive, an economic development tool that allows people to
invest in distressed areas. This incentive’s purpose is to spur economic development and job crea-
tion in distressed communities by providing tax benefits to investors.”).

177 See 26 U.S.C. §§ 1396(a), (b), (c)(2). Also note that substantially all the services must be
provided in the employer’s trade or business within an empowerment zone and the employee’s
princigal residence while providing the services must be within the zone. Id. § 1396(d)(1).

178 Apam LooNEY & Nicuoras TurNER, BrookiNGgs INsT., Work AND OPPORTUNITY
BerorRe AND AFTER INCARCERATION 7, 9, 11, 17 (2018), https://www.brookings.edu/articles/
work-and-opportunity-before-and-after-incarceration/ [https://perma.cc/3HLA-DBJG].

1726 US.C. § 51. See generally Work Opportunity Tax Credit, INTERNAL REVENUE SERV.,
(last updated May 8, 202% https://www.irs.gov/businesses/small-businesses-self-employed/
work-opportunity-tax-credit [https://perma.cc/][J76-ZBDK] (highlighting the legislative
history behind the WOTC). Initially passed in 1996 as part of the Small Business Job Protec-
tion Act, the WOTC has been extended multiple times. Most recently, “[t]he Consolidated
Appropriations Act, 2021 (Section 113 of Division EE P.L.. 116-260) authorized the extension
oft]l?le BVOTC until December 31,2025.” Id. Although the WOTC’s fate after the end of 2025 is
uncertain, President Trump, in his last term, consistently supported increasing the employment
rates of those with criminal records. One demonstration of this is his issuance of proclama-
tions and statements tying his administration to these goals. One example of a proclamation
that publicly declared his promotion of “second chance” employment opportunities and reentr
support for people with criminal histories is his Proclamation on Second Chance Month in Marcﬁ
2020. This proc%Jamation stated, in part, “help[ing] former inmates find rewarding work” is a way
to break the cycle of crime and reduce recidivism and that his administration was promoting
second-chance hiring as part of broader criminal justice reform. Proclamation on Second Chance
Month, 2020, Trump WaiTe House ArcHives, (Mar. 31, 2020), https://trumpwhitchouse.
archives.gov/presidential-actions/proclamation-second-chance-month-2020/ [https://perma.
CC/SSKH—VS&].

18026 U.S.C. § 51(d)(1).

181 Panseih Gharib, 7 Powerful Tax Incentives to Drive SDG-Aligned Business Practices,
ProriLe TREE, (June 17, 2025), https://web.archive.org/web/20250620011420/https://pro-

filetree.com/tax-incentives-to-drive-sdg-aligned-business-practices/ [https://perma.cc/
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succeeded in encouraging businesses to hire job applicants from other disad-
vantaged groups. For example, tax credits have worked to increase the hiring
of job applicants with disabilities.'®?

The U.S. Departments of Labor and Treasury jointly oversee the
WOTC,™ which is “a federal tax credit available to employers for hiring and
employing individuals for certain targeted groups who have faced significant
barriers to employment.”*® The statute defines ten such “targeted groups.”®
One of these groups is “qualified ex-felon[s].”%

Conceptually, the WOTC—especially when combined with the Federal
Bonding Program described below!®—seems to provide a promising incen-
tive for companies to set aside their reservations and take a chance on a job
applicant with a criminal record. However, in its current form, this tax credit
is woefully underutilized for the “ex-felon” targeted group.'®® For example, in
fiscal year 2024, only 49,661 WOTC credits were issued to businesses for
employing “ex-felons.”® This number represents a mere 3.1 percent of all
WOTC credits issued that year.”® Moreover and significantly, it represents
only nine percent of the approximately 550,000 inmates released each year
from federal and state prisons.™

S7T8-RAZK] (explaining that since its implementation, the ITC has helped expand renewable
energy capacity, create thousands of jobs, and reduce carbon emissions); see also 26 U.S.C. § 48
(allowing businesses that install solar or wind energy systems to claim a tax credit covering a
percentage of installation costs, making clean energy adoption more financially viable).

182 [%S. GeN. Accr. OFFicE, Business Tax INCENTIVES: INCENTIVES TO EMPLOY WORKERS
wiTH DisasiLities Receive LimiTep Use anp Have AN Uncertain Impact, GAO-03-39
2, 8,14, 18 (2002) https://www.gao.gov/assets/gao-03-39.pdf [https://perma.cc/4AENL-QPAJ]
(noting that, albeit a small number, some employers reported revising hiring practices to increase
hirin§ of disadvantaged workers to claim tax credits).

S Work ?poﬁunity Tax Credit Fact Sheet, U.S. DeP'T oF Las., (Jan. 2023), https://www.
dol.gov/sites/dolgov/files/ETA/wotc/pdfs/WOTC-Fact-Sheet-2023.pdf [https://perma.cc/
BM4A-KH7D] %hereinafter Work Opportunity Tax Credit Fact Sheet) (stating that “the U.S.
Department of Labor (DOL) and the U.S. Department of the Treasury, through the Internal
Revenue Service (IRS), jointly administer the implementation of the {NOTC program” and
explaining that Labor (through ETA) provides guidance and grant funding to state workforce
agencies and that the IRS administers tax-related provisions and requirements of the credit).
Small Business Job Protection Act of 1996, Pub. L.. No. 104-188,110 gtat. 1755 (1996) (provid-
ing the originally enacted version of the credit).

18 Work Opportunity Tax Credit Fact Sheet, supra note 183.

18 See 26 U.S.C. § 51(d)(1) (providing list target groups for intended benefit of this tax
credit program).

1% 14§ 51(d)(1)(C); see also Work Opportunity Tax Credit Fact Sheet, supra note 183. Note
that these groups have evolved since the original statute, but that “ex-felons” were one of the
original “targeted groups” and remain one under the current statute. See Small Business Job
Protection Act § 1201.

87 Infra Section IV.A.2.

188 See LooNEY & TURNER, supra note 17835 at 3 (highlighting underutilization of WOTC).

8 U.S. Dep't oF Las., WOTC Certifications by Recipient Group: State and National
Details For Fiscal Year 2024 14, https://www.dol).}gov/ sites/dolgov/files/ ETA/wotc/pdfs/
State%20and%20National%20Details%20FY%202024.pdf [https://perma.cc/MAN4-K6LK]
(last visited Aug. 11, 2025).

%0 Id.; see also BENjaMIN CoLLiNs & Saran A. Donovan, Cone. RscH. SErv., R43729,
Trae Work OpporTunITY Tax CrEDIT 6 (2018 (displaying data that demonstrates a similar
level of utilization in prior years).

1 Research Supports Fair Chance Policies, supra note 1, at 1.“[ This figure represents the aver-
age (mean) number of individuals released from state and federal prison during the most recent
five years for which data is currently available.” IZ. at 8 n.2.



2026] Criminal Justice and Employment Discrimination 427

Commentators have asserted at least five reasons for this underutilization:
(1) the process of acquiring the tax credit is burdensome,'? (2) many employ-
ers are unaware of the WOTC opportunity,'® (3) the tax credit has too low
a cap and too short a duration to sufficiently entice hesitant employers,'*
(4) only alimited class of inmates—“qualified ex-felons™—is eligible for the tax
credit,' and (5) Fair Chance laws undermine the purpose of the WOTC.%

Currently, employers must obtain a government certification that the
applicant is indeed a member of a “targeted group” to receive the WOTC."”
State Workforce Agencies (SWAs) issue these certifications after both the
employer and applicant jointly submit a Pre-Screening and Certification
Request.’® The Employment and Training Administration (ETA), overseen
by the U.S. Department of Labor, provides SWAs with policy guidance and
funding.'”” SWAs and the ETA set short deadlines and strict timeframes

2 Tim Cate, Is the WOTC Worth It?, Exper1aN (July 7, 2023), https://www.experian.com/
blogs/employer-services/is-the-wotc-program-worth-1t/ [https://perma.cc/R8XD-P8KU]
(“Another reason employers often cite explaining their reluctance to utilize this program is the
erception of it being overly burdensome and requiring an onerous amount of administration.
here are also worries that candidates may not be comfortable providing information about
their potential eligibility for the program.”); see also Benjamin Priday, Less Work, More Paper,
Micken Inst. Rev., (Oct. 31, 2022), https://www.milkenreview.org/articles/less-paper-more-
work [https://perma.cc/22ER-6L57] (stating that one reason for WOTC underutilization is
perceived administrative complexity).

19 Cassandra Bozelko, Companies that Hire Ex-Offenders Can Get a Tuax Credit, But Very
Few Actually Claim It, BARRON’s: EcoNomy AND Povricy (Apr. 23, 2019), https://www.barrons.
com/articles/companies-that-hire-ex-offenders-can-get-a-tax-credit-but-very-few-actually-
claim-it-51556019056 [https://perma.cc/33TZ-XQNU] (noting that “[a]wareness of tge
WOTC benefit needs to grow.”); Priscillia E. Hunt et al., Breaking Down Barriers: Experiments
into Policies that Might Incentivize Employers to Hire Ex-Offenders, Ranp 7 (Jan. 15, 2018),
https://www.rand.org/pubs/research_reports/RR2142.html ~[https://perma.cc/MVUS-ECL9I]
(finding employers are often unaware of the WOTC).

194" See ErnsT & Youne, Economic Activity SupporTED By THE IMPROVE AND
Ennance THe Work OpportuniTY Tax CrepiT Act 2, 12-13 (2025), https://smucker.
house.gov/sites/evo-subsites/smucker.house.gov/files/evo-media-document/ey-improve-and-
enhance-the-work-opportunity-tax-credit-act-report-final-04-21-2025.pdf [https://perma.cc/
SA8B-5QWM] (finding that “the maximum qualified wages used to calculate the [WOTC]
have not been adjusted for inflation. As a result, the real (inflation-adjusted) value of the credit
has declined over time” but that extension and expansion of the WOTC would add significant
value); Bozelko, supra note 193 (stating that Connecticut employers are likely to respond to
expanded tax incentives according to surveys).

195 See Bozelko, supra note 193 (asserting that statutory limitation of “qualified ex-felon” is
too limited).

1% Id.; Katherine English, Conflicting Approaches to Addressing Ex-Offender Unemployment:
The Work Opportunity Tax Credit and Ban the Box,93 Inp. L.]. 513,530-31 (2018), (claiming the
two do not work well together because Ban the Box delays inquiring into criminal records, while
WOTC acknowledges the existence of a criminal background and advocates for using ex-felon
status to gain employment).

17 See 26 U.S.C. § 51(d)(13) (describing special rules for certification for targeted group);
Fact Sheet: Work Opportunity Tax Credit Fact Sheet, supra note 183; Work Opportunity Tax Credit
supra note 179.

198 See 26 U.S.C. § 51(d)(13)(A) (establishing local agencies for WOTC employer and em-
ployee certification); see also Work Opportunity Tax Credit Fact Sheet, supra note 183 (calling such
agencies “State Workforce Development Agencies”).

1 See § 51(d)(13)(A)(i)I) (providing flexibility to delegate and create regulations to
administer the WOTC); Work Opportunity Tlax Credit Fact Sheet, supra note 183; Work O;;por—
tunity Tax Credit Fact Sheet, U.S. DEP'T OF LaB., (Jan. 2024), https://www.dol.gov/sites/dol-
gov/files/ ETA/wotc/pdfs/WOTC-Fact-Sheet-2024.pdf [https://perma.cc/7D]JJ-8FJK]; Work
Opportunity Tax Credit, supra note 179.
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within which this form must be submitted.?® This timing limitation is par-
ticularly problematic because, unlike the other statutorily “protected groups,”
identification of an applicant as an “ex-felon” often happens late in the hiring
process. Finally, only after an employer obtains the SWA certification can they
claim the WOTC as a general business credit, and this process requires sub-
mission to the IRS of three distinct forms.?"

An additional obstacle to WOTC utilization is that many employers
are completely unaware of the program.?> Moreover, even employers who
know about the WOTC may be unaware of some recent improvements and
therefore continue to perceive the process to be prohibitively onerous. Even
for employers aware of the WOTC and open to engaging in the multi-step
application process, the low value of the WOTC deters employer utilization.
The WOTC for each “ex-felon” is equal to forty percent of annual wages, but
only up to $6,000 of those wages.?”® This means that the maximum tax credit
per qualified employee is $2,400. In addition, members of all targeted groups
can only be claimed during their first year of employment, further limiting the
tax credit’s value.”* The relatively low cap on the WOTC, coupled with the
multi-step process necessary to obtain it, deters many employers from pursu-
ing a WOTC.

There are at least three potentially effective ways to address these short-
comings. First, the process can be simplified with less bureaucratic oversight
and more streamlined digital submission opportunities.’ Secondly, federal
agencies can publish and disseminate information to eligible applicants with
records about the availability of tax credits for employers.” Further, the ETA
and IRS can incorporate information about both WOTC’s existence and a
streamlined process to obtain the credit into their existing communications
with employers and those who prepare corporate tax returns.?”” Efforts already
underway to implement these types of changes illustrate that there is agency
and legislative openness to such simplifications.?*

20 See Work Opportunity Tax Credit, supra note 179 (providing deadlines such as twenty-
eight days for determination).

2V Id s Work Opportunity Tax Credit Fact Sheet, supra note 183.

202 Hunt, supra note 193, at 7; Priday, supra note 192 (noting that “[t]here is little awareness
of the [WOTC] program.”).

20326 U.S.C. §§ 51(a), (b)(3).

204 1d. at § 51(b)(2); see also id. § 51(i)(3) (establishing an additional requirement of work-
ing at least 400 hours but allowing employers to claim workers who perform 120-400 hours of
service at a reduced credit amount equal to twenty-five percent (versus forty percent) of wages).
Unlike for “ex-felons” and members of other targeted groups, the WOTC for hiring certain
veterans can be as high as $24,000 (versus $6,000) in wages. Id. at § 51(b)(3).

25 See English, supra note 196, at 527 (suggesting improvements to the WOTC to increase
utilization).

26 Improving the Work Orpportunily Tax Credit (WOTC), LEcaL Action Ctr. (Dec. 2014),
https://www.lac.org/assets/files/Improving_the_ WOTC_LAC_one-pager.pdf [https://perma.
cc/3H35-BB7A] (%ast visited Aug. 13,2024).

207 See Work Opportunity Tax Credit, supra note 179 (describing process for employers to
communicate with SWAs regarding the WOTC and required forms for application process).

2% English, supra note 196, at 527 (describing WOTC reform efforts in Illinois).
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Finally, the size of the credit can and should be increased to make the
process worthwhile for employers. There is precedent for such an increase
since other targeted groups have significantly higher caps. For example, disa-
bled veterans have a cap of $9,600 per hired applicant, rather than $6,000.2°
Parallel credits offered in at least eighteen states create another precedent.?’
These credits, often called “point of hire” or “piggyback” tax credits, mirror the
WOTC by providing similar credits for state taxes, with some of these states
actually offering greater incentives than the WOTC.?"! For example, Illinois
offers employers up to a $1,500 credit for each ex-offender hired within #hree
years of release.?!? Iowa allows employers to deduct sixty-five percent of wages
paid to ex-offenders (up to $20,000 per employee) in the first twelve months,
in addition to the WOTC.23

The remaining two areas where relatively minor regulatory tweaks would
enhance the effectiveness of the WOTC relate to the overly restrictive defini-
tion of qualified employees and the unnecessarily rigid deadlines. First, the
definition of a “qualified ex-felon” is extremely narrow.?* An SWA will only
certify an applicant as a member of the “ex-felon” targeted group if they are
hired within a year of being convicted of a felony or being released from prison
for a felony.?”® Many criminal record holders lack felony convictions*® and
yet many people who do have such convictions remain unemployed much
longer than one year post-release.”’” Expanding the definition of a qualified
“ex-felon” to include individuals with misdemeanor convictions and any

29 Fact Sheet on the Returning Heroes and Wounded Warrior Tax Credits, OFF. oF THE PrEss
Sec’y, Tue WHite Housk, (Nov. 21, 2011), https://obamawhitehouse.archives.gov/the-press-
office/2011/11/21/fact-sheet-returning-heroes-and-wounded-warrior-tax-credits [https://
perma.cc/3PU7-MZEW ] (explaining that The Wounded Warrior Tax Credit doubles the
existing tax credit for long-term unemployed veterans with service-connected disabilities by
maintaining the existing Work Opportunity Tax Credit for veterans with service-connected
disabilities and establishing a new credit of forty percent of the first $24,000 of wages (up to
$9,600)). See also 26 U.S.C.'§ 51(b)(3); CoLLins & DoNOVAN, supra note 190, at 4.

20 State Hiring Incentives, CTI (2025) https://ctillc.com/state-point-of-hire-credits/
[https://perma.cc/Y7TY-DLEX] (last visited Aug. 11, 2025).

21 See id.

12 Press Release, STATE OF ILL., Governor Quinn Signs Legislation to Give Ex-Offenders
a Second Chance, (Apr. 11, 2013), https://www.illinois.gov/news/release.html?releaseid=11407
[https://perma.cc/KSBX-JDSF].

23 Income Tax Benefit for Iowa Employers Who Hire Ex-Offenders, StaTE oF lowa, DEP'T
or Rev., https://revenue.iowa.gov/taxes/tax-guidance/individual-income-tax/employers-who-
hire-ex-offenders [https://perma.cc/4AWN—BgUSQ] (last visited Aug. 11, 2025).

214 See Bozelko, supra note 193.

215 See 26 U.S.C. § 51(d)(4) (defining an eligible ex-felon “as having a hiring date which is
not more than 1 year after the last date on which such individual was so convicted or was released
from Prison”).

26 Becca CADOFF ET AL, JoHN Jay CoLLEGE oF Crim JusT., CrRimiNAL CONVICTION
Recorps 1IN New York Crry (1980-2019) 20 (2021), https://datacollaborativeforjustice.org/
wp-content/uploads/2021/04/2021_04_07_Conviction_Record_Report.pdf [https://perma.cc/
AVG6-E3LP] (finding that approximately forty-four percent (328,712 of the 745,924 exam-
ined records) of those with criminal convictions have records that contain only misdemeanor
convictions) .

17 See LoONEY & TURNER, supra note 188, at 13—14 (discussing large-scale post-incarceration
unemployment among men); Leah Wang & Wanda Bertmanram, New Data on Formerly
Incarcerated People’s Employment Reveal Labor Market Injustices, PRisoN PoL'y INITIATIVE
(Feb. 8 2022), https://www.prisonpolicy.org/blog/2022/02/08/employment/ [https://perma.
cc/8HWC-7VHV] (analyzing long-term unemployment for formerly incarcerated individuals
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offender hired within five years of release, would significantly reduce this stat-
utory limitation.?'®

The rigid deadline for submission of a request for a WOTC certification
is also problematic for “qualified ex-felons.” Current law requires that em-
ployer and applicant together complete the necessary form to request an SWA
“qualified ex-felon” certification on or before the day an employment offer is
made and then submit the form within twenty-eight days of the applicant’s
start date.?"” For the WOTC and Fair Chance laws to complement each other
better, WOTC timing adjustments are needed.?”® The deadline for submitting
the initial certification request should be extended to sixty days. Alternatively,
the clock for tax credit certification applications based on hiring “ex-felons”
should begin when an employer gains access to an applicant’s criminal record,
rather than on the employee’s start date. This would be impactful, particularly
in states where background checks can only be completed after an employer
makes a job offer, because gaining access to records takes time.

The turnaround time for receiving an applicant’s state criminal record is
typically up to one week from the date that the request is submitted, or longer
if it includes fingerprints.?! With a twenty-eight-day WOTC submission
deadline, this waiting time cuts off up to twenty-five percent of the twenty-
eight-day window from conditional offer to the deadline for submitting a
WOTC certification request. In addition, many employers now also request
federal criminal background checks. FBI background checks use fingerprints,
which increases the processing time. A survey conducted by the FBI Criminal
Justice Information Service (CJIS) Division determined that the average time
to process a civil fingerprint submission ranged from one day to forty-two
days.??* In the 2006 Attorney General’s Report on Criminal Background Checks,

post-release, highlighting that thirty-three percent of people released from federal prison remain
unem1plo ed four years following their release).

28 ﬁlglish, supra note 196, at 527; see also Bushway, supra note 44 (noting that “[t]he single
most reliable factor in predicting future behavior is the amount of time that has passed since a
persons last conviction; a person’ likelihood of reoffending declines rapidly as more time passes
without a conviction”); AVERY, supra note 23, at 3 (explaining that one year after release, more
than sixty percent of people who have been incarcerated remain unemp?(,)yed, which highlights
the need to lengthen the period of WOTC eligibility).

219 See Work Opportunity Tax Credit, supra note 179 (explaining that Form 8850 must be
signed under penalty of perjury and submitted to the state workforce agency within twenty-eight
days of the joE applicant’s start date).

220 See Bozelflio, supra note 193 (suggesting that an application question should change to ask
if the applicant is a member of any of t%xe targeted groups that would make the employer eligible
for a WOTC, rather than if they are specifically a felon, thereby preserving the confidentiality
of the applicant’s criminal backgroun(s. While an interesting idea, one wonders how long an
applicant could reasonably postpone revealing which targeted group they belong to.

21 See, e.g., Individual and Family Fact Sheet: Pre-Employment Background Check, STATE OF
Conn., ConnN. DEev. SErvs. (Oct. 2023), https://portal.ct.gov/dds/searchable-archive/selfadvoca-
cyselfdetermination/self-determination-fact-sheets/fact-sheet---criminal-history-background-
cﬁeck?languagﬁen_US [https://perma.cc/N3GF-U5SPC] (stating that the “background check
is usually completed in approximately five to ten business days. Fingerprint-based checks may
take longer to complete than background checks that use only the person’s name and date
of birth.”).

22 U.S. Dep’r oF Just.,, Bureau or Just. Star., THE ATTORNEY GENERAL'S REPORT
on CrimiNnaL History Backerounp CHecks 22, 30 (2006), https://bjs.ojp.gov/sites/g/files/
xyckuh236/files/media/document/ag_bgchecks_report.pdf [https://perma.cc/TB4E-Y6F9].
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the Department of Justice (DOJ) noted that “long[] response times . . . [are]
clearly unacceptable” and that “employers typically want screening results back
within three business days.”?? Indeed, the DOJ states that a “point made by
many submitting comments to the Department on this report is that criminal
history checks of the FBI or state repositories that take a long time to return
results [are] . . . useless to the employer and unfair to an applicant.”** To
complicate things further, the Report notes that, while approximately ninety
percent of these criminal background checks reveal that the job applicant has
no record, “additional[] time may be necessary for the screening when the
search returns a record, such as where research is necessary to find missing
dispositions.”® Since it is the applicants who do have records that will allow
an employer to apply for a WOTC, the longer processing time for these indi-
viduals’information can further cut into the short twenty-eight-day window.

In light of these variable processing times, modifying the deadlines
would ensure adequate time after a conditional offer for an employer to learn
the details about the applicant’s criminal record, carefully assess whether to
rescind a conditional offer, and to do so only if the record legitimately impacts
the hiring decision. In this way, the employer would access the benefits of the
tax credit after they have decided that all other factors do not impact their
decision to hire the “ex-felon.”

Finally, successful Fair Chance laws create a situation where many em-
ployers are unaware of a job applicant’s criminal history until after making a
job offer, or at least until after an interview. Some commentators view this
as rendering the WOTC useless because employers cannot actively recruit
people with records without being able to identify potential applicants who
have criminal records until after the hiring process has begun or even ended.?

This critique misses two important facts. First, employers can still
“recruit” by advertising job openings in targeted markets and by explicitly stat-
ing in those marketing efforts that they support the hiring of people with
criminal records. Second, although active recruitment of members of targeted
groups is one goal of the WOTC, the overall goal is to increase employment of
members of these groups. Recruitment is just one way to accomplish this goal,
and it may be more applicable to other targeted groups, for whom early dis-
closure of their membership in the relevant group carries less stigma than that
of a criminal record. In addition, while the WOTC may somewhat limit active
recruitment of applicants with records, this does not mean that it cannot con-
tribute to the overall goal of improving their employment prospects. In this
way, when coupled with Fair Chance hiring laws that delay employer access
to applicants’ criminal records until late in the hiring process, the WOTC can
serve the important role of curtailing an inclination to rescind a conditional
offer. Once an employer has chosen someone as their preferred applicant, their
consideration of withdrawing an offer may be sufficiently diminished so that

2 Id. at 94.

24 77

225 Id

2 E.g., English, supra note 196 at 526.
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the tax credit would be enough to tip the scales towards keeping the offer in
place. Finally, it is important to remember that many jurisdictions still do not
have Fair Chance laws. The WOTC may be particularly useful in these places,
since applicants will not have the protection of having their criminal records
shielded from employers.

Measures to simplify the WOTC application process, increase employer
awareness, raise its cap and duration, tweak its definition of “ex-felons,” and
modify its application deadlines for “ex-felons” are minimal, straightforward,
and attainable—even during these polarized times. The first necessary leg-
islative step is to extend the WOTC’s expiration date, which is currently
December 31, 2025.27 Historically, there has been bipartisan support of the
WOTC and other laws that aim to increase employment for people with
records.?”® For example, bipartisan efforts have extended the WOTC expira-
tion date more than a dozen times over twenty-five years.”” In fact, many
WOTC extensions have occurred in years when different parties controlled
the Congress, Senate, and White House, and each extension has passed with
bipartisan support.”° In 2021, Ohio Republican Senator Rob Portman intro-
duced a bill that would have made the WOTC permanent.”! The bill never
made it out of the Senate Finance Committee, but it had five co-sponsors,
three of whom were Democrats.?*

In the current political climate, with the House and Senate proposing
and passing a number of tax bills that eliminate or curtail tax credits and
the WOTC expiration date rapidly approaching, one might wonder if the
WOTC has seen its final days. However, in February 2025, Pennsylvania
Republican Representative Lloyd Smucker introduced the latest bill to
extend the WOTC.23 The bill’s sixteen co-sponsors include seven Democrats

227 Wayne Rotger, WOT'C Renewal: What Employers Should Know During its Hiatus, https://
www.experian.com/blogs/employer-services/wotc-renewal-what-employers-should-know-
ahead-2025-expiration/ %htt s://perma.cc/GEY8-RRW5] (Jan. 13,2026) (explaining that pre-
vious hiatus periods for WOTC included a retroactive period).

28 See, e.g., KORZENIK, supra note 16, at 201-02 (noting the rare display of bipartisanship in
the passage 0% the First Step Act by a vote of eighty-eight to twelve by the Senate in 2018 and
describing the Act as “the most comprehensive criminal justice reform legislation in decades”);
supra Sections I1.A.2, B.2 (discussing Trump signing into law congressional codification of an
Obama administration policy for federal employers). Both the first and second Trump adminis-
trations have championed initiatives to improve employment of ex-felons. See Fact Sheet, Presi-
dent Donald J. Trump Has Championed Reforms that Are Providing Hope for Forgotten Americans,
Trump WaiTe House Arcuives (Feb. 20, 2020), https://trampwhitehouse.archives.gov/
briefings-statements/president-donald-j-trump-championed-reforms-providing-hope-forgot-
ten-americans/ [https://perma.cc/NN59-BW27] (highlighting advocacy during first Trump
Administration).

9 CoLLINs & Donovan, supra note 190 at 2 (listing the various laws by which Congress
passed WOTC extensions).

0 4. (listing the years during which Congress passed WOTC extensions, which span
across periods of shifting party control of the federal government).

5" Work Opportunity Tax Credit & Jobs Act, § 269, 117th Cong. (2021), https://www.
congress. gov/bil]}/)l 17th-congress/senate-bill/269 [https://perma.cc/5Z38-PASC].

2 Id. (list of cosponsors available at https://www.congress.gov/bill/117th-congress/senate-
bill/269/cosponsors [https://perma.cc/33XU-XB7S]).

233 ITmprove and Enhance the Work Opportunity Tax Credit Act JEWOTC), H.R. 1177,
119th Cong. (2025).
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and nine Republicans.”* In addition to extending the WOTC deadline, the
Improve and Enhance the Work Opportunity Tax Credit Act IEWOTC Act) 2%
contains provisions that would somewhat modernize and expand the WOTC
program. The bill addresses the fact that the WOTC has not been updated in
decades, causing its value to decline due to inflation. Among other things, the
law would increase the current credit percentage from forty percent to fifty
percent of qualified wages and add a second level of credit for employees who
work 400 or more hours.”¢ Other provisions address at least partial streamlin-
ing of the WOTC application process.”’

The IEWOTC bill has yet to move beyond the House Ways and Means
Committee, but this bipartisan support of not only an extension, but also some
improvements to the current law, is hopeful. It may mean that the House will
soon vote favorably on Representative Smucker’s bill and send it to the Senate,
where bipartisan support for prior WOTC extensions®®* bodes reasonably well
for the bill's passage before the WOTC’s year-end expiration. Alternatively,
and perhaps more likely, Congress can pass a law in 2026 that extends the tax
credit retroactively, as has routinely been done with prior extensions.*’

2. Misconduct Insurance

The Federal Bonding Program (FBP),?* created by the U.S. Depart-
ment of Labor in 1966, provides fidelity bond coverage to employers hiring
workers with “backgrounds that pose significant barriers to securing or retain-
ing employment.”*! Employers receive the FBP bonds free-of-charge as an
incentive to hire such applicants. The bonds are primarily issued to support
the hiring of justice-involved individuals.?** This group includes people who

24 Id. (list of cosponsors available at https://www.congress.gov/bill/119th-congress/house-
bill/1177/cosponsors [Ehttps://perma.cc/HY9C—E7R4]).

%5 H.R. 1177, 119th Cong. (2025); S. 492, 119th Cong. (2025). These bills, originally in-
troduced at the end of 2023, have been reintroduced in the current Congress by Representa-
tives Steven Horsford (D-NV-4), Brian Fitzpatrick (R-PA-01), Mike Kelly (R-PA-16), Vern
Buchanan (R-FL-16), and Tom Suozzi (D-NY-03). Senators Bill Cassidy (R-LA) and Maggie
Hassan (D-NH) introduced a parallel bill in the Senate.

236 Id

28 See CoLLiNs & DoNovAN, supra note 190, at 2.

29 Id. at 10, (stating that “The credit has lapsed a number of times before being retroactively
reauthorized.”); see also id. at 14, (noting that “the WOTC for non-veterans lapsed after De-
cember 31,2011, and the WOTC for veterans lapsed after December 31,2012, but that “The
American Taxpayer Relief Act of 2012 . . . [retroactively] extended the WOTC for all eligible
populations through December 31,2013.”).

#0U.S. Dep't oF Las., Training and Employment Notice (Mar. 27, 2008) https://www.
dol.gov/sites/dolgov/files/ETA/advisories/ TEN/2008/TEN37-07acc.pdf [https://perma.
cc/6§/I4U—(lAWA% (Stating that DOL created the program); The Federal Bonding Program,
i}t‘ﬁnl note 174; see also U.S. DEP'T OF JuUsT., ANALYs1s OoF THE FEDERAL BonDING PrOGRAM,

oLUME 1 — Procram HisTory — FinaL Report (1975), https://www.ojp.gov/ncjrs/virtual-
library/abstracts/anal sis—federal—bonding—program—v—1—program—history—ﬁna%—report [https://
perma.cc/A53A—]A3)|l-] (giving a summary of the history and objectives of the program).

21 The Federal Bonding Program, sz{{:m note 174.

2 Private bonding sources typically label ex-offenders as “not bondable.” Loss of Ca{)atity
to Be Bonded, in ENcycLoPEDIA oF CoMMUNITY CORRECTIONS (Shannon M. Barton-Bellessa,
ed., 2012). While there is currently no free insurance or government sponsored insurance policy
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have criminal records and are returning to the community.?* The program
has proven promising if underutilized: it has supported more than 56,500 job
placements, although it must be noted not all of these placements were for
justice-involved individuals.?*

FBP bonds protect the employer against losses caused by any fraudu-
lent or dishonest acts of the bonded employee.?* Examples of such acts of
employee dishonesty include theft, forgery, larceny, and embezzlement. In this
way, the bonds are well suited to address the most prevalent employer con-
cerns about hiring people with records.?* Unfortunately, each FBP bond has a
$5,000 limit, albeit with a zero-dollar deductible, and covers only the first six
months of a selected individual’s employment.?*” Enhancing this outdated law
by increasing the amount and length of coverage could further significantly
ease employer concerns.**

3. Federal Contract Preference

Federal contract preferences serve as government incentives to influence
the behavior of contractors and achieve specific socioeconomic goals. These
preferences set aside a certain number of federally funded projects and/or give
priority to project bids from designated types of private contractors. Current
federal contract preferences include set-asides for small businesses,** service-
disabled veterans,”" and women-owned businesses.”! There is currently no

for negligent hiring lawsuits, the government sometimes provides reimbursement for profes-
sional %ia ility insurance for certain public agencies, like law enforcement or some other federal
agencies. See, e.g., Gov't EMP. BENEFIT ASS'N, Professional Liability Insurance, https://www.geba.
com/professional-liability-insurance/#section_3 [https://perma.cc/P3F7-LVAD] (last visited
on Sef' 21,2025). Such a model could be expanded to inc{)ude private employers.

M Id.

2% The Federal Bonding Program, supra note 174.

2 Loss o Cczmrily to Be Bonded, Jthpm note 242 (stating that “[i]f an employee covered under
the Federal Bonding Program steals from an employer, the employer will be reimbursed to the
extent of the loss, limited by the bond amount, without having to pay any deductible.”).

26 See discussion of state statutes that create exceptions ?or crimes of theft and dishonesty
infra, Section I1.A.1.

47 See The Federal Bonding Program, supra note 174.

28 As of September 2025, the U.S. Dollar Inflation Calculator from the Bureau of Labor
Statistics shows that $5,000 from 1966 is equivalent to more than $50,000. This demonstrates
that the maximum bond amount has lost a substantial amount of its value over the nearly
60 years since the U.S. Department of Labor created the Federal Bonding Program. U.S. Bureau
of Labor Statistics CPI Inflation Calculator, https://www.bls.gov/data/inflation_calculator.htm

https://perma.cc/N57C-TPP6] (last visited on %ec. 30,2025).

29 See e.g. Business Opportunity Development Reform Act of 1988, Pub. L. No. 100-656,
102 Stat. 3853 (1988); Small Business Act, Pub. L. No. 85-536, 72 Stat. 384 (1958); Deficit
Reduction Act of 1984, Pub. L. 98-369, 98 Stat. 494 (1984) and the Small Business Admin-
istration HUBZone program, which creates special preferences for small businesses in histori-
cally underutilized business zones. Conc. RscH. SErv., R41268, Small Business Administration
Hubzone Program 1 (2025) https://www.congress.gov/crs-product/R41268 [https://perma.cc/
P9K]—YRN5f.

250 Veterans Benefits Act of 2003, Pub. L. 108-183, § 308, 117 Stat. 2651, 2662 (2003).

#1 Carl Levin and Howard P. “Buck” McKeon National Defense Authorization Act for
Fiscal Year 2015, Pub. L. No.113-291 § 825,128 Stat. 3292, 3437 (2014); U.S. SmALL BusiNEss
ADMIN., Women-Owned Small Business Federal Contract Program, (Nov. 18, 2025), https://www.
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policy or law that grants preference in gaining federal contracts for those con-
tractors who employ people with criminal records.

As with the WOTC tax credit, adding a law that would give contract
preferences or set-asides to such businesses would add to the economic
incentives that promote the hiring of people with records. This type of law
may have the potential to impact more applicants than laws banning the box
for government jobs, given that federal contractors have more than double
the number of employees than the federal government.”? As discussed in
sections IV.B and C., infa, creating a set of complimentary legal efforts
to encourage employment of those with criminal records offers the most
promising approach.

B.  Working Against Stigma: Education and Collaboration

Outside of the legislative arena, reformers should strive to educate
businesses and other institutions on the benefits of hiring justice-involved
individuals. The Society for Human Resource Management and the Charles
Koch Institute conducted surveys on hiring and working with people with
records in 2018 and again in 2021.%3 The later survey found greater open-
ness among business leaders and human resource (HR) professionals towards
hiring employees with records. For example, “53% of HR professionals said
they would hire individuals with criminal records (up from 37% in 2018)” and
“38% of business leaders agreed (up from 33% in 2018).”>* This trend seems
to indicate a move away from the stigma of criminal conviction and towards
a more optimistic view that rehabilitation is possible. As some researchers
have observed, there has been greater “political support for second chances” in
recent decades, as well as an “emergence of more nuanced and even less
punitive attitudes.”*

At the same time, the SHRM and Koch study also found that aware-
ness about Ban the Box and Fair Chance laws among business leaders was
still very low. While seventy-eight percent of HR professionals were familiar
with the term by 2021 (up from sixty-eight percent in 2018), only thirteen
percent of business leaders and eight percent of individuals who participated
in the survey knew about it. Increased awareness among business leaders about
the purpose and scope of Ban the Box and Fair Chance laws would further
contribute to a shift in narrative about applicants with records, especially
where the majority of managers and HR professionals who work with such

sba.gov/federal-contracting/contracting-assistance rams/women-owned-small-business-
federal-contract-program [ ittps ://perma.cc/ADIT ]}l))lg

22 See Kamarck, siﬁm note 106.

253 See Soc’y ForR HumaN Res. MemT. & CHARLEs KocH INsT., 2021 GETTING TALENT
Back To Work 2 (May 2021), https://www.shrm.org/content/dam/en/shrm/foundation/
getti ng- talent-back-to-work- report pdf thtps ://perma.cc/XPP6-DDUP].

Id.at 2

25 Lageson & Corda, supra note 167, at 37 (quoting Michael M. O'Hear & Darren Whee-
lock, Public Attitudes Towar Punishment, Rebabilitation, and Reform: Lessons from the Marquette
Law School Poll, 29 FED. SENT’G. REP. 47,47 (2016)).
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employees believe that workers with records perform as well or better than
workers without records.?*

Business leaders are making the case for changing the narrative about
employers with records.”” The existence of initiatives like the Second Chance
Business Coalition indicates a shift in attitudes such that the advocacy of fair
chance hiring is not a controversial moral stance (a business lobbying group
that founded the coalition—-Business Roundtable—is unlikely to take a position
that does not reflect member consensus). The coalition consists of fifty large
companies and is chaired by Jamie Dimon, Chairman and CEO of JPMorgan
Chase, and Craig Arnold, former chairman & CEO of Eaton.?® According
to a recent report by Eaton, for example, “[m]ore than 11 percent of Eaton’s
35,000 new hires from 2019 to 2024 had conviction histories, including over
1,000 second chance applicants hired in 2024 alone.””’ The report indicates
that Eaton also requires staffing agencies and other companies in its sup-
ply chain to adopt second chance hiring policies.® In order to successfully
implement second chance hiring policies, businesses partner with re-entry
organizations working in the community to help provide services to formerly
incarcerated individuals in the form of education, job training, and others.?*!

Applicants with records benefit from greater transparency on the part
of employers. Clearly established and stated policies enable them “to focus
their job search on employers willing to hire them.”?*? For example, in a 2023
report, the EEOC suggested that workers with records are not sufficiently
informed about their eligibility to apply for jobs with the federal government.
According to the agency, “[i]t is possible that people with incarceration records
erroneously believe they are barred from federal employment and self-select

6 Soc’y For Human Res. MemT. & CuarLEs KocH INST., supra note 253, at 2.

%7 See Tue BusiNess RounpTasLE, ICYMI: Business Roundtable Co-Hosts Event at the
Wharton School to Advance Second Chance Employment (Apr. 18, 2024), https://www.business-
roundtable.org/icymi-business-roundtable-co-hosts-event-at-the-wharton-school-to-advance-
second-chance-employment [https://perma.cc/ZVIS-XHTD] (reporting on roundtable event
discussing benefits of hiring worIEers with records for businesses); Business RounpTaBLE, The
Business Case {W Second Chance Er{zf/o ment, (Apr. 4, 2024), https://vimeo.com/928040533/
d762430bd7 [https://perma.cc/V97 —V%,/ZHQ] (recording of the panel discussion).

%% SECOND SHANCE Bus. CoaL., About SCBC, https://secondchancebusinesscoalition.org/
about [https://perma.cc/L2CS-2YRM] (last visited Mar. 21, 2026).

»Y SeconD CHANCE Bus. CoaL., Leading by Example, Eatons Commitment to Second
Chance Employment 1 (June 2025), https://brt-second-chance-production.s3.amazonaws.com/
EatonCaseStudy-Final-June2025.pdf thtps:// erma.cc/L66Y-BSJH]. See also, e.g., Reentry
Reemployment Unit - Staff Resources, MassWORKFORCE, https://www.mass.gov/info-details/
reentry-reemployment-unit-staff-resources [https://perma.cc/QL6K-KD3U] (last visited
Sep. 2, 2025) (providing example of how state governments devote resources to connecting
emﬂlogrs and apglicants with records). In Massachusetts, the Reentry and Reemployment unit
at the Executive Office of Labor and Workforce Development’s Department of Career Services
works with employers to educate them about the benefits of hiring workers with records and to
provide support services. /d.

260 Seconp CHANCE Bus. CoaL., supra note 259, at 4.

1 See, e.g., KORZENIK, supra note 16, at 130, 149 (discussing how partnerships with non-
profit organizations and state a\fgencies working with reintegration can help create successful
second chance hiring programs for businesses).

%2 Jennifer Stocker, Ban the Black Box: Criminal Background Screening and the Information-
Withhalding Problem, 96 Wast. U.L. Rev. 859, 879-80 (2019).
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out of the applicant pool.”* These misconceptions on the part of potential
employees are also prevalent in the private labor market. Especially as the
attitudes of employers begin to shift (prompted in part by Ban the Box and
Fair Chance laws), better information for applicants about employers that will
hire and support them would be very beneficial.

C.  Implementation Strategies by Employers

While there is some evidence of greater openness on the part of employ-
ers to hiring workers with records, it is unclear whether hiring practices have
actually shifted significantly. One study of compliance with Ban the Box laws
in Minnesota, published in 2022, found that one in five employers were non-
compliant with the law and still asked about criminal histories on job applica-
tions.?** The researchers also found that many employers “were either unaware
of BTB or informally learned about the policy from other workplaces.”*®
Even among those employers who removed the box from applications as the
law required, “many continued to use criminal background checks and put
stigmatizing criminal background check statements on their applications.”®
In other words, employers discouraged those with records from applying by
signaling on the application that they will conduct background checks later in
the hiring process. At the same time, the study did not find sufficient enforce-
ment and sanctions for noncompliance. The authors concluded that govern-
ments seeking to effect change of hiring practices through BTB laws should
invest in resources in notifying businesses about the law and in identifying and
sanctioning noncompliance.?” As discussed in more detail in Section IV.D,
infra, neither the goal nor the expressive function of BTB and Fair Chance
laws can be achieved without appropriate enforcement.

Researchers examined the impact of California’s Fair Chance Act of
2018 (CFCA) on hiring practices involving applicants with records in a study
published in 2024.2® This study is based on data collected in 2021, so we
might expect that the attitudes and practices of employers will continue to
evolve, especially considering the fact that the regulations implementing the
law were only finalized in 2020 and that the pandemic may have affected
the labor market during that time.**” California’s law is one of the strongest

3 Erich Wagner, EEOC: Ban the Box’ Policies Are Effective at Federal Agencies, But the
Government Needs to Raise Awareness, GOVERNMENT EXecUTIVE (Sep. 12, 2023), https://www.
govexec.com/workforce/2023/09/ecoc-ban-box-policies-are-effective- federal agencies-gover-
nment-needs-raise-awareness/390220/ [htt; s // erma.cc/YP88-8PYW] (quoting U.S. EquaL
EmproymeNnT OprPorTUNITY CoMM'N (EEOC), RscH., EvaLvation, & AppLiep Data Div.,
Orr. oF FED. OPERATIONS, SECOND CHANCES Parr I FEDERAL EMPLOYMENT FOR WORK-
ErRs WiTH Past Arrests or Convicrions ii (2023), https://www.eeoc.gov/sites/default/
files/2023- O9/Second%20Chances%20Part%201%20Report inal_508.pdf [https://perma.cc/
G62C-KVDB]).

264 Schneider, et al., supra note 85, at 763.

25 I, at 774.

266 14, at 778.

267 Id

68 Oselin et al., supra note 126 at 363.

%9 Spe AVERY & Lu, supra note 6, at 9.
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in the U.S. because it applies to both public and private employers, delays
background checks until after a conditional offer, and requires employers to
consider the particulars of the timing and nature of the conviction, as well as
its relevance to the job.?”* CFCA also requires notice of the intent to rescind
the offer due to criminal history, an opportunity for appeal, and a final writ-
ten notice rescinding the offer.”’! The study resulted in three main findings:
(1) employers continue to be reluctant to hire workers with records, especially
outside of “unskilled, labor-heavy, or non-customer service-facing roles,”*”2
(2) nearly eighty percent of employers consider criminal histories through
formal or informal inquiries prior to the conditional offer in violation of the
CFCA, and (3) the appeals process has a low success rate.?”> These conclu-
sions are pessimistic, but—as the study authors recognize—it is possible that
a stronger positive impact of the law will become apparent with more time.

In addition to the educational efforts and community partnerships high-
lighted in Section IV.B above, more effective implementation requires strong
leadership buy-in,?”* transparency about hiring practices,?” education for HR
staff to reduce bias and implement support services.?’® Other measures that
can improve second chance hiring include automatic expungement of certain
categories of records (such as the one implemented by Clean Slate laws dis-
cussed in Section IL.B, supra, for example), economic incentives (discussed in
Section IV.A, supra), restrictions on the availability of records, stronger regu-
lations of private background check companies to reduce reliance on faulty
records, and increased state and local funding for re-entry services.?”

D.  Improved Enforcement of Fair Chance Laws by State and Federal Agencies

Fair chance laws will be more effective if more employers comply with
them in meaningful ways. Compliance, in turn, depends on the existence of
strong enforcement mechanisms.?”® There are several obstacles in the path of
better enforcement. As discussed in section I1.B.1., supra, there are often insuf-
ficient resources at the government level. And, as discussed in Section IT.A.1.
supra, individual plaintiffs with records who are denied employment in viola-
tion of the law also lack resources to bring lawsuits. The EEOC and advocacy

270 Id

271 Id

2 Oselin et al., supra note 126, at 385.

273 Id

774 See generally AvEry & Lu, sugm note 6, at 14-15 (citing Kentucky Governor Bevin high-
lighting the importance of leading by example at the state government level with hopes that it
will gush private business leadership to buy-in).

7 See, e.g., SECOND CHANCE Bus. CoAL., supra note 259, at 3 (noting that “Eaton launched

a web_})age dedicated to describing its second chance employment program.”).

%7 Id.; KorzZENIK, supra note 16, at 161 (discussing the successful use of a “change coach” by
JBM, a company that implemented a second chance hiring program).

77 KLEINMAN & KAJEEPETA, supra note 5, at 13-14.

78 See, e.g., Schneider, et al., sz;pm note 85, at 778 (noting that “contexts in which legal
changes are paired with few to no enforcement mechanisms . . . result in organizational noncom-
pliance and continued discriminatory behavior.”).
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organizations sometimes step in, but they are also low on resources and not
always successful.

Litigation strategy for challenging hiring practices that screen out
employees with records are often grounded in disparate impact theories under
Title VII of the Civil Rights Act of 1964, whereby plaintiffs argue that “an
employer’s emphasis on criminal background checks in hiring processes can
have [a disparate impact] on minorities.””’ However, “the record suggests
a low success rate for these types of challenges in court.”* Moreover, the
EEOC has stopped disparate impact enforcement under the second Trump
administration.”®! For example, the agency recently dismissed its enforcement
action against Sheetz, a large convenience store chain. The EEOC first sued
Sheetz in June 2024, arguing that the company’s practice of screening criminal
records had a discriminatory impact on Black, Native American, and other
minority applicants.?® In moving to dismiss its own lawsuit in June 2025,
the EEOC cited president Trump’s Executive Order No. 14281, issued on
April 23,2025, which directed “all agencies [to] deprioritize enforcement of all
statutes and regulations to the extent they include disparate-impact liability.”?3
The executive order directs the Attorney General and the EEOC chair to
assess all ongoing litigation under the “theory of disparate-impact liability,
and [to] take appropriate action with respect to such matters consistent with
the policy of [the] order.”* “Appropriate action” in this context means dis-
missal of all disparate impact enforcement, so the federal government is not
likely to contribute to the enforcement of Fair Chance laws, at least until a
change in the administration.

This development on the federal level makes it all the more important
for state governments to step up their own enforcement of Fair Chance laws,
although that can be complicated in cases where employers operate across
state lines.?® In addition, state Fair Chance laws do not always include clear
enforcement mechanisms.?®® States with robust Fair Chance laws that have
clear enforcement and sanction provisions have been successful in going after

companies for violations. California’s Civil Rights Department (CRD) sued

279
280

#1 Exec. Order No. 14281, 90 Fed. Reg. 17537 (Apr. 23, 2025) (“It is the policy of the
United States to eliminate the use of disparate-impact liability in all contexts to tﬁe maximum
degree g)ossible to avoid violating the Constitution, Federal civil rights laws, and basic American
ideals.”).

%2 Press Release, U.S. EquaL Emp. OpporTUNITY COoMMN, EEOC Sues Sheetz, Inc. for
Racially Discriminatory Hiring Practice (Apr. 18, 2024), https://www.eeoc.gov/newsroom/eeoc-
sues—sheetz—inc—racialf) -discriminatory-hiring-practice [https://perma.cc/9F7T-G5WS5].

% PL’s Mot. to Dismiss, U.S. Equal Emp. Opportunity Comm’n v. Sheetz, Inc., No. 3:24-
cv-00231 (W.D. Pa. June 6, 2025) (citing Exec. Order No. 14281, § 4, 90 Fed. Reg. at 17538).

84 Exec. Order No. 14281, § 6,90 Fed. Reg. at 17538.

2% See Gaines, ng)m note 66, at 551 (noting that “employers operating in multiple states
or jurisdictio)ns with differing fair chance laws may have difficulty complying with the various
regulations.”).

B 1Id. at 552 (citing Christina O’Connell, Note, Ban the Box: A Call to the Federal Govern-
ment to Recognize A New Form Of Employment Discrimination, 83 Forpuam L. Rev. 2801, 2826
(2015)) (“[aft least seven state fair chance laws omit information about what agency or mecha-
nism exists to enforce the new legislation).

Gaines, supra note 66, at 539.
1d.
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Ralphs, a grocery company in 2023 based on allegations that the employer
“illegally denied jobs to hundreds of people based on their criminal history.”%”
The case against Ralphs was the first lawsuit of its kind based on CFCA viola-
tion, and the CRD has ramped up enforcement since. In December 2024, the
agency “announced individual settlements with Amazon, Ikea, Kohl’s, the Los
Angeles Dodgers, The Citizen Hotel, and MPIJet over alleged violations” of
the law.?®® In April 2025, the CRD announced a settlement with a trucking
and logistic company based in Iowa, which included a $100,000 payment to
the applicant for the violation, as well as several remedy measures such as fair
chance training implementation, review of company policies, and reports to
CRD of any policy changes within forty-five days.?®’

Advocates are also fighting in the courts on behalf of individual plaintiffs.
For example, the Third Circuit recently reversed the District Court’s dismissal
of a complaint filed by an applicant with a criminal record in Phath v. Central
Transport.**® At issue in this case was whether the Pennsylvania Fair Chance
law protects employees from hiring discrimination if they voluntarily self-
disclose their criminal history.”! Rodney Phath, the plaintiff-appellant,
applied to work as a truck driver for Central Transport. He disclosed his
fifteen-year-old criminal conviction to his prospective employer after the
company told him that they were going to run a background check as part of
the hiring process.??? Central Transport rejected Phath based on this criminal
record despite the fact that the offense occurred a long time ago and was not
relevant to the job.?”

The Commonwealth’s Criminal History Record Information Act
(CHRIA) prohibits employers in Pennsylvania from considering a job
applicant’s non-job-related criminal history in making a hiring decision.?”*
The District Court interpreted CHRIA very narrowly to prohibit employers

287 Suhauna Hussain, Ralphs Illegally Denied Jobs to Formerly Incarcerated people, Civil
Rights Lawsuit Alleges, L.A. Times (Dec. 21, 2023), https://www.latimes.com/business/
story/2023-12-21/ ra%phs—illegally—denied—jobs—to—formerly—incarcerated—people—civil—rights—
lawsuit-alleges [https://perma.cc/UN3J-5XES]; Cal. C.R. Dep't v. Ralphs Grocery Co., 2025
Cal. Super. LEXIS 3081 (Cal. Super. Ct. Feb. 6,2025). In January 2025, the California Superior
Court found that California’s Fair Chance statute requires at least one named aggravated party
in civil enforcement actions to seek individual damages. See id. at *18 (granting leave to allow the
Civil Rights Department to add names of aggricvef parties and schec%ule pre-trial conference).

28 %ress Release, Car. C.R. Dep'r, California Settles with Big Box Retailers, Amazon, and
Others Over Alleged Violations of State Fair Chance Act (Dec. 3, 2024), https://calcivilrights.
ca.gov/2024/12/03/california-settles-with-big-box-retailers-amazon-and-others-over-alleged-
vio%ations—of—state—fair—chance—act/ [https://perma.cc/7E3]-Y4ABB].

% Fair Chance Act Violation Settled by California Civil Rights Department, JDP (Apr. 16,
2025), https://www.jdp.com/blog/fair-chance-act-violation-settled-by-california-civil-rights-
department}) [https://perma.cc/9KAE-GHLC] (citing announcement and settlement); see also
Press Release, CaL. C.R. Der’r, Civil Rights Department Secures Fair Chance Act Settlement with
Towa-Based Trucking Company (Apr. 3, 2025), https://calcivilrights.ca.gov/wp-content/uploads/
sites/32/2025/04/2025 .04.03—Trucking—FCA—Settlement—Release.pdf%https://perrna.cc PY78-
TGU6] (detailing the settlement agreement).

20165 F. 4th 780 (3d Cir. 2026).

21 I4. at 782.

#2 Phath v. Cent. Transp. LLC, No. CV 24-0681, 2024 WL 5204175, at *1 (E.D. Pa.
Dec. 23,2024).

23 See id.

294 See 18 Pa. Cons. STaT. § 9125 (1982).
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from using old and irrelevant convictions to deny jobs to applicants only
based on official criminal information file requests and dismissed the case.?”
According to the court, “an employer’s use of information regarding an indi-
vidual’s criminal history that was volunteered by that individual while apply-
ing for a job is not prohibited by CHRIA.”*® The Third Circuit disagreed,
rejecting this formalist interpretation and holding that “even though the com-
pany learned of the conviction from [the applicant], not from a state agency’s
files, the law still applies.”®” If employers elicit self-disclosure by announcing
that they will conduct background checks as part of hiring, they can circum-
vent the law’s restrictions on discrimination against applicants with records.
This interpretation of the law would discourage transparency, which is so cen-
tral to successful second chance hiring.?’® The Third Circuit’s refusal to limit
Pennsylvania’s Fair Chance law in this way ensures that important protections
for job seekers with records remain in place.

In sum, strong enforcement of Fair Chance laws is a key element for
their successful implementation. If employers face meaningful sanctions as a
result of non-compliance, they will be less likely to ignore legal prohibitions
against discrimination for remote or irrelevant criminal histories. With better
implementation, Fair Chance laws are likely to yield more promising results
tor both applicants and organizations searching for talented hires.

CONCLUSION

The goal of Fair Chance laws is to improve employment prospects for
people with criminal records. These policies aim to minimize discrimination
in hiring by encouraging employers to choose job applicants on the basis of
skill and merit and not based on unfounded assumptions about the influence
of past offenses on future behavior. Fair Chance laws are necessary because
a criminal record often presents a barrier to employment, even long after a
person has served their sentence. And since nearly thirty percent of the adult
population in the United States has some criminal record, the difficulty in
finding a job after involvement with the criminal justice system affects a very
significant number of people. It is well established that high unemployment
rates among those with criminal records increase the likelihood of re-offense,
thus making neighborhoods less safe and raising taxpayer costs for prisons
and unemployment support. At the same time, government organizations,
non-profit and for-profit businesses often struggle to find qualified employ-
ees. Better access to employment for people with records provides a source of
dignity and economic stability for them, while expanding the talent pool for
hiring.

25 Phath, 2024 WL 5204175, at *3.

29 77

27 Phath, 165 F. 4th at 782.

%8 See generally, Philip Goodman, Werk Your Story: Selective Voluntary Disclosure, Stigma
Management, and Narratives of Seeking Employment After Prison, 45 L. & Soc. INnquiry 1113
(2020) (discussing the dangers of voluntary self-disclosure of a criminal history).
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Some researchers have argued that Ban the Box and Fair Chance laws
are ineffective—or worse, harmful—because if employers don’t want to hire
workers with records, they will find a way to reject them even if the law delays
background checks or requires a reasonable connection between the job and
the conviction to justify rejecting an ex-offender. These advocates argue that
our resources are better spent on other approaches such as crime prevention,
job training in prisons, and educating employers about the benefits of hiring
ex-offenders. As one critic of the BTB strategy puts it, “policy-makers can-
not simply wish away employers’ concerns about hiring those with criminal
records.”® While recognizing the validity of these concerns and the impor-
tance of collecting effectiveness data, we believe that these are not either/or
choices and that Fair Chance laws can in fact succeed in promoting their
goals. These laws should not be evaluated in isolation but rather utilized as
one important tool for combating employment discrimination against peo-
ple with records. Limiting employers’ use of background checks in hiring can
work well together with other strategies including training for employees,
education for business leaders and HR professionals, greater focus on pre-
venting criminal behavior before it occurs, and developing and improving
diversion programs for low-level first-time offenders. In addition, automatic
expungement or Clean Slate laws have emerged recently as a promising coun-
terpart to BTB and Fair Chance hiring laws.

Discriminatory behaviors towards job applicants with records are often
based on unproven or false assumptions about their risk of re-offense or their
ability to perform well at work.’® Fair Chance laws are crucial for bypassing
prejudicial attitudes and requiring employers to act in accordance with fair and
reasonable hiring procedures instead. These laws also play a role in transform-
ing perceptions of justice-involved individuals by focusing on their potential
to lead productive lives and contribute positively to their communities. Just as
Fair Chance laws may have limited impact when standing alone, this is likely
also true about Clean Slate laws. Criminal record data might continue to exist
“well beyond government-held databases.”*! Policies that prevent employers
from relying on such “incomplete and ‘dirty data” can help promote equitable
hiring while reformers work to improve data privacy laws as well.*** Federal,
state, and local governments should implement or refine Fair Chance laws by
creating stronger economic incentives for second chance hiring, investing in
educational programs and community collaborations for employers to support
better utilization, and pursuing more robust enforcement strategies to reduce
non-compliance. In doing so, they can strengthen communities and businesses
alike, while promoting dignity and rehabilitation for individuals.

* Doleac & Hansen, supra note 130, at 362.

300 See, e.g., KLEINMAN & KAJEEPETA, supra note 5, at 13 (“Because evidence clearly demon-
strates that recidivism risk declines rapidly as time since a conviction passes, background checks
should at least be time-limited to a narrowly defined look-back period”); Research Sufpom Fair
Chance Policies, supra note 1,at 5 (noting that “workers with records stay in their jobs longer and
earn Promotions faster than other workers.”).

1 Lageson & Corda, supra note 167, at 46.

302 Id. at 43.
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