Ouestions have arisen concerming the 1 basis for the
use of Faederal troops Co protect property functions of
the Federzl Govermment from interference by sati-war demon~
',uh-’hluaz:ratdnw”mn,
- 1967, It is estimeted that appreximately 100,000 demonstra-
tors may be invelved. Under these ¢ix nces; the
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There are two le grownds for such a use of Federel
trocps. ?;tluthwv.l.t. 332, which regulates the em~
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10 U.8.C. 332 provides as
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wnlawful obstructions, combinations, or
sssemblages, or rebellion against the au-
thority of the United States, make it
{mpracticable to enforce the laws of the

 States in any State or Territovy by
the ordinary course of judicial precesdings,
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50, 19 July 1961,
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ineluding premises in the possession of the |
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militia or the srmed foreces under this chapter, he
shall, by proclamation, immediately ovder the imsurgents
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a limited time.™
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Sovernment to protect its by intervention with
Federal treops in an emmrgency. /
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1l.2, this "sovereign right™ is & particular expression of
the martial law prineiple that when wmlawful force threatems
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the United States, . . 1
States is the owner of millicns of scres of
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the 4ct has been held to prohibit the use of the Avay to
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collect Federal taxes or to apprehend an escapee from a
nonmilitary prison. 16 Op. A.G. 162 (1878); Wynn v. United
States, 200 F. Supp. 457 (E.D. N.Y. 1961). On the other
hand, the Supreme Court has implied that the Act does not
diminish the authority of the President to use Federal troops
to secure Federal property or the safe performance of Federal
functions. See In re Neagle, supra, 135 U.S. at 65.

4, Choice of Grounds; Lines of Command. As indicated
above, there are alternative statutory and nonstatutory
grounds for using Federal troops, 1f necessary, to protect
property and functions of the Government against unruly demon-
strators. So long as troops are needed only for such limited
purposes, there is a choice between these two grounds which
may be determined by considerations of policy. Sections 332
and 334 of title 10 have the advantage of being explicit pro-
visions of law, unlike the above-described implied powers of
the sovereign which are not limited by the Constitution or
statutes. However, proceeding under section 332 requires
issuance of a proclam%tion under 334. There are obvious
difficulties in framing such a proclamation in the context of
a situation in which Vviolence has not broken out -- indeed,
where the use of troops is intended to forestall violence by
their very presence at the scene. Perhaps for this reason,
no overt action under sections 332 and 334 was taken in either
the 1963 civil rights march or the 1965 peace demonstration
in Washington. On the other hand, action under these sections
was taken prior to the Selma-Montgomery march in 1965, in the

expectation that the presence of troops would prevent violence
from breaking out.

Moreover, in the event that Federal troops are to be
used not merely in a defensive operation to protect Government
property and functions at the Pentagon or elsewhere in Washington,
but for affirmative purposes of suppressing rioting or other
general law enforcement activity in the city, the troops should
be called into action under section 332 with the accompanying
proclamation required by section 334. Reliance upon this
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express statutory ground would forestall any questions that
might otherwise be raised concerning the possible applicability
of the Posse Comitatus Act to the use of Federal troops for
more than purely defensive purposes.

If Federal troops are used, on either ground of authority,
they should remain entirely under military command, subject
to the ultimate direction of the President. This would be
in keeping with the Congressional policy, as expressed in the
Posse Comitatus Act, against placing the Army under the command
of civilian law enforcement officials.



